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The Calcutta Law Journal 
‘Reports. 
APPELLATE CIVIL. 


Before Sir Francis W. Maclean, K. RCL E., Chief Fustice and 
Mr. Fustice Doss. 
PANCHANAN DAS MAJUMDAR 
v. 
KUNJA BEHARI MALO AND OTHERS. 


Limitation Act (XV of 1877), Sokedulo TI, Article 116— Contract in writing 
registered— Signature of both partias, tf nocsssary—Fatlurs to pay assigned 
rant to superior landlord—Sale of tenure— Measure of damoges—COcntraa 
Act (IX of 1872), otin BI— Natural consoquonce. 

Where there had been no kabullat, but only a potta mgned by the plaintiff 
alone, but admittedly acted upon by the defendant also : 

Hold, a suit for breach of the contract, fell within Articole 116, It was 

not the lees a suit upon a ‘contract in writing registered ’ because the contract 

“was signed not by both the parties, bat by only one of them, 

Ambalacana v, Vaguran (1) followed. 

Kotappa v. Vallur Zamindar (2) and Zamindar of Visianagram v, Bahara 
Suryanarayana Patruls (8) applied. 

Apafi v. Nilhantha (4) dissented from. 

Where the defendants had agreed with the plaintiffs, their landlorda, to 
pay the rent due from the plaintiffs to the superior landlords but had defaulted 
and the plaintiffs’ tenure had been sold : 

Held, the sale was not a natural consequence of the default and defendants 
were not under section 78 of the Contract Act Hable to pay damages for the 
same. 

Appeal by the Defendant. 
Suit for rent. 


The material facts and arguments appear from the judgment 
of Maclean C, J. 

Dr. Rash Behary Ghose and Babus Tarak Chandra Chakra- 
varti and Bhujagendra Mustaphs for the Appellant: 

Babus Mahendra Nath Roy and Braja Lal Chakravartt for 
the Respondents, 


* Appeal from Original Deores No, 26 of 1908, against the decree of Babu 
Mahendra Nath Mukherji, Bubordinate Judge, Khulna, dated 15th September 
1905. F 

(1) (1895) I i R. 19 Mad. 52, (8) (1901) I L, B 25 Mad 687, 

(2) (1801) L L. B, 25 Mad. 50, (4) (1901) 8 Bom. L, B., 667, 
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The following judgments were delivered : 


Maolean C. J.—This is an action upon a covenant contained 
in a pottah dated the 27th of June 1892. By that pottah one 
Umesh Chandra Ghosh who admittedly was a benamdar for the 
principal defendant, defendant No.1 Girish Chandra Dass,—and 
for the purposes of this argument Girish Chandra Dass has been 
treated as the covenantor and the person liable under the 
covenant,—took an ijara pottab, for a certain term, of certain 
land: and, the agreement between the lessor and the lessee was 
that the lessee was to pay to the superior landlords the rent 
which the plaintiffs were bound to pay to them under their 
contract with the superior landlords and to make certain other 
payments. The covenant was that out of the Aastud of Rs. 2,487 
odd, the lessee was to have Rs. 100 every year to the end of 
the term for collection expenses ; that out of the balance he was 
to pay the rent due to the Maliks, the amount being Rs. 1,234 
annually ; that he was also to pay the Road-ceas and Public 
Works cess, matters with which we are not concerned to-day, 
and out of the Aasthud of Rs. 2,487-6 he was also to make 
certain other payments, and to pay the ultimate surplus to the 
plaintiffs. The lessee did not execute the pottah, and no 
kabuliat was executed: but it has not been disputed that the 
only contract between the parties was that contained in the 
pottah, and the defendant No. 1 has always treated that as being 
the contract between the parties. The defendant No. 1 failed 
to pay the rent due to the superior landlord, and the plaintiff 
brought the present suit claiming to recover the amount due to 
them under the covenant as rent. It was held by this Court that 
they could not sue for the amount as rent, that they must sue 
for damages for the breach of the covenant I have referred to: 
and, the suit was then remanded to the Subordinate Judge, and 
the Subordinate Judge has allowed the plaintiffs a sum of 
between thirteen and fourteen thousand rupees, in respect of 
damages for breach of this covenant. The defendant No.1 has 
appealed: and, only two points have been submitted for our 
consideration. Both are points of law. The first is that, in as 
much as there was no default in making the payments within three 
years from the date of the suit, which was instituted on the 17th 
of April 1900, the suit is barred under Article 115 of the Second 
Schedule to the Limitation Act. The plaintiffs, however, 
contend that itis Article 116 and not Article 115 Which applies 
fo the present case, Article 116 giving them a period of six years 
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instead of three years: and, if the six years’ rule applies, there 
will be, at any rate, a substantial sum due to them from the 
defendant. That is the first point. 

The second point is that the Subordinate Judge has proceed- 
ed upon an erroneous principle in measuring the damages. It 
appears that, after the defendant had failed to pay the rent due 
to the superior landlords, they sued the plaintiffs who were his 
tenants, and recovered the amount and in execution of their 
decree the tenures were sold and the plaintiffs consequently lost 
their property. The Subordinate Judge has held that defendant 
No.1 is liable for this loss under his covenant, and has assessed 
the amount at over Rs. 10,000, He has‘also allowed a sum of 
three or four thousand rupees in respect of the rents which the 
defendants ought to have paid to the superior landlords and 
which they failed to pay. The defendants contend that this is a 
wrong principle and that the plaintiffs can only recover in res- 
pect of damages on the covenant the moneys which the defen- 
dant covenanted to pay to the superior landlords, with interest 
on the same. Those are the two qnestions we have to deal with. 

Upon the first question which is not free from difficulty, my 
view is that Article 116 applies. The only contract between the 
parties was that which was evidenced by the pottah, the terms 
of which were accepted by the defendant and acted upon by 
him, although he did not sign the pottah nor did he execute any 
kabuliat, and, that contract was in writing and registered. Does 
it not then fall within the language of Article 116 as “a contract 
in writing registered?” It is said that that Article does not apply, 
because the pottah was not executed by the defendant and 
‘contract’ must mean a contract executed by both parties, If 
there had been a kabuliat executed by the defendant No. 1 as 
ordinarily there would have been, no question could have 
-arisen, But does the fact, as this is admittedly the only contract 
between the parties, make it less a “contract in writing regis- 
tered,” because the defendant has not himself executed it? If 
it is conceded, as it is conceded, that this was the only contract 
between the parties, then, it is difficult to say that it is nota 
“contract in writing registered.” The matter is not free from 
authority, although there appears to be no authority in this Court. 
But there are two or three decisions of the Madras High Court 
which certainly support the view I have stated. I may refer to 
the case “of Ambalavana Fandaram vy. Vaguran and others (1) 


(1) (1898) I. L. R, 19 Mad. 52. 
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where it was held that in a suit for rent accrued due more 
than three years before the date of the plaint, where it 
appeared that the contract between the landlord and tenant was 
comprised in a registered document which was signed only by 
the latter, the suit was not barred by limitation: in other words, 
that the case fell within Article 116. And, the learned Judges 
there say this: “In our opinion a contract which has, in fact, 
been registered is no lessa “ contract in writing registered” within 
the meaning of Article 116, because it bears the signature of only 
one of the parties in the absence of any statutory provision 
requiring the signatures of both parties.” The same view was 
taken, or at any rate the same principle was adopted in two cases 
reported in the twenty fifth volume of the Madras Series. The 
first is the case of Kotappa v. Vallur Zamsndar (1), where it 
was held that the undertaking in the mortgage was ‘an agree- 
ment in writing registered’ within the meaning of Article 116 of 
the Limitation Act and that consequently the claim was not 
barred. The fact that the instrument was not signed by B did 
not take the case out of the operation of that Article.” I may 
also refer to the case of the Zemindar of Vistanagram v. Behara 
Suryanarayan Pabtrulu (2) at page 587 of the same volume, where 
the same view was taken. No doubt, a contrary view has been 
taken by the Bombay High Court in the case of Apafi Bapuji 
Kurgupt v. Nil Kantha Annajt and others (3), where it was 
held that the words” contract in writing ‘contemplate an 
agreement in writing signed by both the parties affected thereby,” 


-That view seems to import words into the section which are not 


to be found there. There is no Statute of Frauds in India which 
in order to bind defendant No. 1 would make it necessary that 
the pottah should have been executed by him. Here the assent 
of the defendant No. 1 to the term of the pottah has been clearly 
substantiated, and the document has been acted upon by him: 
and, though the point is not free from difficulty, I think the case 
falls within Article 116 and that the suit is mot barred by 
limitation. 

Then on the other point I am unable to agree with the 
learned Subordinate Judge. The damages for the loss of the 
plaintifs’ property which was attributable to their own default 
are too remote. It was entirely their fault that they allowed the 
property to besold. The plaintiffs were primarily liable for the 


. 
G) (1901) I. L B. 85 Mad. 50. (2) (1901) L L. B. 25 Mad, 587. 
(8) (1901) 8 Bom, D. R, 661. 
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rent: and, diréctly they found that the defendant No. 1 had 
broken his covenant and had not paid the rents, they ought to 
have paid. ' If they had done so, the property would not have 
been sold and they would have sustained no loss. I do not think 
that the loss, which they sustained and which is attributable to 
their own default is the natural consequence of the default of 
the defendant No. 1 to comply with his covenant. It is reason- 
ably clear, if we look at section 73 of the Indian Contract Act, 
that the plaintiffs were only entitled to compensation for any loss 
or damage which naturally arose in the usual course of things 
from the breach. of the contract: and, illustration (z) to that 
section supports this view. 

The result then is that the decree of the Subordinate Judge 
must be discharged, and the matter must go back to him to 
ascertain what sums the defendant No. 1 defaulted to pay under 
his covenant : and, those sums the plaintiffs are entitled to recover, 
with interest, and both parties will be entitled to proportionate 
costs of this appeal, and also to proportionate costs of the suit. 

We are now told that there wasa breach of the covenant 
to pay Rs, 200 a year for three years and Rs 100 for the fourth 
year as rent due to the Maliks, Moharajah Durga Churn Laha 
and others. We are told now, I did not understand it before, 
that there has been a breach of that covenant also. If there has 
been a breach of that covenant, and if these sums have not been 
paid, by defendant No. 1, and the plaintiffs has had to pay them, 
then the plaintiffs are entitled to recover them against defendant 
No. I with interest. 


Doss J.—I agree. 
N. E. B. Case remanded. 


Before Mr. Fustice Mitra and Mr. Fustice Bell. 


RAM KISORE GIR anp ANOTHER 
p. - 
SURAJDEO PRASAD”. 


„Mortgago—Peorsonal liability—Covonant to pay—Tiability of son for mortgage 
by father—Litahshara family, 

ff a person promises to pay a certain sum of money with interest and 

hypothecates certain property as security without any covenant that he would 

be personally liable or without stating any mode of payment not even the 

mode indicated in the Transfer of Property Act as to sale of the mortgaged 


* Ap from Appellate Decree No. 89 of 1907 against the decision of 
A, Mellor Esq., Distriot Judge of Saran, dated the 14th Angust 1906, confirming 
that of Babu 8, P, Bose, Sabordinate Judge, dated the 9th June 1906, 
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property, he is personily liable, and it the right is not barred by limitation a 
decree under section 90 should be passed. 

Parbati Okaran Roy v. Gobinda Chandra Kundu (1) followed. 

Narottam Dass v, Shao Pargash (2) and Bunshesdhwe v, Bujat Ali (3) 
distinguished, 

After the death of the mortgagor, father and manager of a Joint-Hindu 
family, his son would be liable only so far as he might be in possession of the 
astas left by his deceased father, 

Amar Ohandra Kundu v. Sebak Chandra Roy (4) relied upon. 

Appeal by the Plaintiffs. 

Suit upon a Mortgage. 

The material facts appear from the judgment. 

Babu Kukoant Sahat (for Babu Rajtva Nayan Sahat) for 
the Appellant.—The judgment of both the Courts are wrong as 
they have put a wrong construction on the mortgage. There is 
a promise to repay on a fixed date and that is a personal 
covenant. I rely on the decision in Parbati v. Gobtnda (1). 

Babu Dwarka Nath Mitter for the Respondents.—I submit that 
a mere promise to pay within a certain fixed period does not import 
a personal liability, for such a covenant is entered in every form of 
mortgage. The covenant to pay may be regarded as an usual inci- 
dent in an English mortgage, but such a covenant is not the 
necessary incident of an Indian mortgage. In Narottam ,v. Sheo 
fargash (2), the Judicial Committee held that there was no 
personal covenant. The case in Bunsheedhur v. Sujaat(3) also 
support my contention. The case in 4. C. L. J. before Mookerjee J, 
is clearly distinguishable from the present case, for there the 
bond show that the executant rendered himself personally liable, 
Besides the plaintiff cannot make my client personally liable as 
the bond was not executed by him but by his father alone. He 
can be made responsible only to the extent of the assets of the 
father in his hands. 


The judgment of the Oourt was delivered by 


Mitra J.—On the 8th August 1893, the defendant Babu 
Dasrathi Singh executed a simple mortgage in favour of the 
plaintiffs which contained an unconditional promise to pay the 
amount covered by the bond with interest on the 30th Bhado 
1303, that is to say, the end of the Fusli year which would corres- 
pond with 1896. A certain share of a zemindari was hypothecated 
as collateral security. There was, however, no express covenant 


(1) (1906) 40 L. J, 248. (8) (1889) I, L. B. 16 Galo. 640, 
(2) (1684) L L. B. 10 Galo. 740. (4) (1907) L L R. 84 Calo. 642, 


4 


Von. 1X) HIGH COURT. 


by the mortgagor to pay to the mortgagees any amount 
that should not be recovered by the sale of the mortgaged 
property. The mortgagees instituted a suit on the mortgage 
on the 26th February 1899, that is to say, within six years 
of the expiry of the stipulated period of payment. They made 
the mortgagor and his son parties to the suit. In it, they 
asked for a decree for sale of the mortgaged property and 
if the sale-proceeds of the mortgaged property were insufficient 
to cover the decretal amount, they asked that other properties 
of the mortgagor Dasrathi Singh might be made liable. A decree 
was passed for sale of the mortgaged property under section 88 
of the Transfer of Property Act. The mortgaged property was 
sold and the sale-proceeds were insufficient to satisfy the entire 
mortgage debt with interest and costs. The mortgagees then 
applied for an order under section 90 of the Transfer of Property 
Act. The original mortgagor was then alive and the plaintiffs 
ought to have asked for an order under section 90 against him 
alone as prayed for in the original plaint. They put in, how- 
ever, in their petition the names of both the mortgagor and his 
son, the defendant No. 2. Either during the pendency of this 
proceeding or shortly after the decision of the first Court, the 
mortgagor died and the second defendant, his son, was the sur- 
vivor under the Mitakshara Law by which the parties were 
governed, 

, The Subordinate Judge in whose Court the application 
under section 90 was presented came to the conclusion that no 
decree under section 90 of the Transfer of Property Act could be 
made, inasmuch asthere was no express covenant in the mortgage 
for the mortgagor to pay the balance of the mortgage-debt, if 
the sale-proceeds were insufficient to satisfy the mortgage- 
debt. The application was accordingly dismissed. The mort- 
_ Bagees appealed from the order of the Subordinate Judge. The 
District Judge upheld the decision of the Subordinate Judge. 
In appeal before the District Judge, the only person who was 
respondent was the son, the second defendant. 

A second appeal has been preferred to this Court from the 
decision of the learned District Judge. 

<: The first point argued before us relates to the right of the 
mortgagees, to proceed personally against the mortgagor as 
provided for in section 90 of the Transfer of Property Act. The 
lower Court gelied for its decision against the mortgagees on two 
cases namely, Narottam Dass v. Sheo Fargash Singh (1), and 

(1) (1884) I. L, B, 10 Oslo. 740. P, O, 
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Bunseedhur v. Sujaat Ali (1). The attention of the lower 
Court was also drawn to the decision in Musaheb Zaman Khan 
v. Jnayat-ul-lah (a), but the Court's attention was not drawn to 
other cases in this Court, namely Kalee Pershad Singh Nundee 
v. Raye Kishoree Dassee (3) and Parbati Charan Roy v. Gobinda 
Chandra Kundu (4). In both the latter cases, the learned 
Judges had to construe documents similar to the document in the 
present case and they came to the conclusion that it was not 


. necessary that there should be an express covenant to pay, if the 


mortgage property was not sufficient to satisfy the mortgage debt. 
The defendant’s personal liability, the learned Judges held, arose 
as soon as the money was received and a promise made to pay 
the money. This is in accordance with the view which has been 
taken in England in similar cases, Mr. Justice Mookerji who 
delivered the judgment in Parbati Charan Roy v, Gobinda 
Chandra Kundu (4) discussed all the cases on the subject and 
distinguished it from the cases of Narottam Dass v, Sheo Pargash 
Singh (5) and Bunseedhur v. Sujaat Ali (1). It is not necessary 
for us to enter at length into the discussion of the question as to 
whether, on the execution of a bond like the one in the present 
case, the personal liability of the mortgagor to pay arises or not. 
We may, instead of lengthening our judgment, refer to Mr. 
Justice Mookerjee’s elaborate judgment. 

We have no doubt, both on principle and authority, that if 
a person promises to pay a certain sum of money with interest and 
hypothecates certain property as security without any covenant 
that he would be personally liable or without stating any mode 
of payment not even the mode indicated in the Transfer of 
Property Act as to sales of the mortgaged property, he is 
personally liable, and, if the right is not barred by limitation, a 
decree under section go should be passed. The contention, 
therefore, of the respondent that no personal liability to pay 
arises on the covenant in the bond cannot be allowed. l 

But, then, arises the question as to whether the present respon 
dent is personally liable. He wasnot the mortgagor and, in the 
plaint, no relief was asked for against him except the sale of the 
mortgaged property. He was'a member of a joint Mitakshara 
family with his father. The joint family property might be sold, if 
mortgaged by the father, as the debt was not for immoral purposes. 


(1) (1889) ITI. R. 16 Calo, 540. (3) (1873) 19 W R 2st. 
(3) (1809) L L. B. 14 All (4) (1908) 4 0. L. J. 46 
(5) dasa) L L, B, 10 Cale, 749. 
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‘There ‘should, therefore, be no decree against the present 
respondent under section 90 of the Transfer of Property Act, so 
far as he might be personally concerned ; but there should be 
a decree against him for realization of the balance so far as he 
isin possession of the assets left by his deceased father. The case 
would come within the ruling laid down by a Full Bench of this 
Court in Amar Chandra Kundu v. Sebak Chand Chowdhury (1). 
It might be necessary that an enquiry should be made in 
the execution proceedings as to how far the balance of the 
decretal money was recoverable from any property in the hands 
of the present respondent, s. e. whether the dê&ree would be 
binding on the son on the ground of the debt having been a 
necessary debt or not tainted with immorality. The enquiry, if 
any be necessary, should be conducted under section 244 of the 
Code of Civil Procedure. The respondent, however, as we have 
said, should not be made personally liable except as to such assets 
of his father as are liable under the Mitakshara law, The decree 
made by the lower Court is accordingly modified. The case 
should go back to that Court for dealing with it in the manner 
indicated above. We direct that each party do pay his or their 
own costs in this Court. The costs incurred by the mortgagees 
in the lower Court as well as subsequent costs would be added as 
costs in the cause. 

N. K. B. Appeal allowed. Decree modified, 


(1) (1907) I. L B. 84 Calo. 612, 


Before Mr. Fustice Caspersx and Mr. Fustice Coxe. 
KARMA URAON AND OTHERS 
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Ohota Nagpur Landlord and Tenant Aot (I of 1879 B.C), scotions £44,68,77— 
Striking off—Frosh sete within sie moxtha, tf barred, 


The plaintiff, In March 1906, sued for the rent of 1959 to 1961 Bambat, and 
alloged that some rent for 1962 had been deposited by the defendants, Iesues 
were framed, and the 18th May 1906 was fixed for hearing On that day, the 
Deputy Collector recorded the order: “ Plaintiff absent ; struckioff.) sestion 63 
O. N. T. A:” The plaintiff's application for restoration was rejected on the 
mmo day. In June 1906, without waiting for the expiration of the pariod of 


# Appeals from Ap te Orders Nos, 828 and 238 of 1907, against the 
order of W.H Vinoent Bsq , Judicial Cémmissioner of Chota Nagpur, dated the 
9th April 1907, reversing that of Moulri Mahammad Hamid, Deputy Collector 
of Banchi, dated the 16¢h November, 1908, 
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Otyrt., riz months mentioned in scotion 444 of the Ohota Nagpur Landlord and 
1908. Tenant Act, the plaintiff instituted fresh sult#>for_the recovery of arrears of 
pn rent for 1960, 1961 and 1982: Sen 

Karma Uraon Held, (Per Oasperax J)—That as no issue was tried and determinod on tha 
Baralk Debt Doyal 18th May 1906, the orders striking off the suits were passed under the first 
Singh. clause of section 77 read with seotian 62. Consequently, the only remedy open 
as to the plaintiff was to proceed by way of fresh suits, and if those sults were 
maintainable, he could properly ‘include in his claim all arrears of rent then 
Roarued due, ; 
Section 63 of the Ohota Nagpur Landlord and Tenant Aot is not controlled 
by section 44A, À 


Beptlon 44A restricta the Oourt’s jurisdiction rather than the plaintiffs 
tight of suit; the latter exista though it is in abeyance for six montha, The 
scction must be construed strictly, that is, in favour of the plaintiff, 

The plain meaning of section 444 fa that when a landlord has instituted 
A suit for the recovery of any rent, he shall not institute another suit for the 
recovery of any rent subsequently accrued due antil after dx months from the 
date of the institution of the first suit. 

The words “any rent” in section 44A must be liberally interpreted to refer 
to any rent covered by the previous sult and any rent covered by the second 
suit, and ew natura rei, the subject matter of the respective sults must ba 
different. 

The words ‘struck off" mean that the snit has, and never had, any exist- 

“ence; they imply that the suit is withdrawn os in section 878 of the Oode of 


Civil Prooodure. 







A ANG $ N Per Cows J.— Tho Legislature in framing seotion 62 intended only to refer to 
‘Oo Q NAN the latest date by which a suit be instituted, 
af S NAN The sults were barred by section 4A, 
of g \% The effect of striking off a suit under seotion 62 was not to restore the 
5 2 į- | Parties to their original pomtions, as if sucha sult had never been instituted, 
x z , The soond swt was a new sult and not a contanuation of the first suit, 
E o = Section 44A is to be construed against the landlord. 
JS j Appeals by the Defendants Nos. 1 to $ and 6 to 9, 
SN S, g a Suits to recover arrears of rent. 
Ay 7 o oe The facts of the case and arguments appear sufficiently from 
. a the judgment. 
Babu Foges Chunder Dey for the Appellants. 
Babu Nalini Ranjan Chatterjee for the Respondent. 
G. A. V. 
Norember, 20. The judgments of the Court were as follows: 


Caspersz J.—In these second appeals by the defendants the 

ay = substantial question raised is whether the plaintiff's suits to 
a _tecover arrears of rent for the Sambat years 1960, 1961, 1962 

“should. have been dismissed as being in contravention of the pro- 
visions Of section 44 A of the Chota Nagpur Landlord and 
‘Tenant. Procedure Act, 1879. Section 44 A, whiçh was added 
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by Bengal A ioe 19 runs thus: “Where a landlord has OIviL, 


een 


instituted a suit, or applied for ‘certificate under section 155, 1908, 
against a raiyat or a-Mundari khunt-kattidar, for the recovery of Karma U. on 
any rent of his tenancy, the landlord shall not institute another 
suit or apply for another such certificate against him for the 
recovery of any rent of that tenancy until after six months from 
the date of the institution or making of the previous suit or 
application.” 

It appears that the plaintif, in March 1906, sued for the rents 
of 1959 to 1961, and alleged that some rent for 1962 had been 
deposited by the defendants, Issues were framed, and the 18th 
May 1906 was fixed for hearing. On that day, the Deputy Collector 
recorded the order. ‘Plaintiff absent, struck off, section 62 
Chota Nagpur Tenancy Act.” The same day the plaintiff applied. 
for restoration, and asserted that he and the defendants had been 
present at the time of hearing, but the Deputy Collector declined 
to accede to the application. The plaintiff, then, in June 1906, 
without waiting for the expiration of the period of six months 
mentioned in section 44A, instituted the fresh suits giving rise 
to the present appeals. Thereupon, the Deputy Collector held 
the suits to be barred by the provisions of this section, but on 
appeal the Judicial Commissioner has held that the suits were not 
barred. 

The contentions raised by the learned vakil for the appellants 
defendants are these :—{1) That the second suits were barred by 

‘section 44A of the Act—(2) That the order of the 18th May 
1906, under section 62, was in error, and that it was in reality an 
order under the second clause of section 77.—(3) That the plaintiff 
should have pursued his other remedies under sections 66, 67 of 
the Act and by way of review.—(4) That, at any rate, the fresh 
suits for the arrears of 1962 were incompetent. 

There is no substance in the second, third and fourth con- 
tentions. The second clause of section 77 provides that “If, on 
any such day, one only of the parties appears, the issue may be 
tried and determined, in the absence of the other party, upon 
such proof as may be then before the Court.” But no issue was 
tried and determined by the Deputy Collector on the 18th May 
1906 : the orders striking off the suits were appropriately pass 
under the first clause of section 77 read with section 62. AES 
quently, the only remedy open to the plaintiff was to-pr vA te New 28 f KA 
way of fresh suits, and if those suits were maintainable, 
properly include in his claim all arrears of rent then accr S Dato.. AERES AS j 
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“The only substantial question, therefore, is that embodied 
in the first contention, and it is narrowed to this, whether section 
62 is controlled by section 44A. I think not. 

Section 62 provides that, “If on the day fixed by the 
summons or proclamation for the appearance of the defendant, 
or on any subsequent day to which the hearing of the case may 
be postponed prior to the recording of an issue for trial as here- 
inafter provided, neither of the parties appear in person or by an 
agent, the case shall be struck off, with liberty to the plaintiff to 
bring a fresh suit, unless precluded by the provisions for the limi- 
tation of suits contained in this Act.” ` 

The plaintiff was at liberty, on the 18th May 1906, in terms 
of section 62, to bring fresh suits ‘ unless precluded by the provi- 
sions for the limitation of suits contained in this Act.’ Those 
provisions are contained in sections 42—45 and not, in my opinion 
in section 44A. The period of limitation means the period 
during which action may be taken: section 44A refers to a period 
during which action may not be taken, and such a restrictive 
section is; not covered by the general rule laid down by section 4 
of the Limitation Act. In my opinion, section 44A restricts the 
Court's jurisdiction rather than the plaintiff’s right of suit ; the 
latter exists though it is in abeyance for six months, ` 

Section 44A must, also be construed strictly, that is, in 
favour of the plaintiff, because it encroaches on his ordinary right 
to sue for arrears of rent. It may be assumed that the Législa* 
ture is acquainted with the actual state of the law. When ' 
Bengal Act V of 1903 added section 44A to Act I (B.C.) of 1879; 
the provisions of section 62 were left untouched. The Législature 
did not insert, nor can I insert, in section 44A the words " not- 
withstanding any thing contained in section 62.” The plain 
meaning of section 44A is that when-a landlord has instituted a 
suit for thé recovery of any rent, he shall not institute another 
suit for the recovery of any rent subsequently accrued due 
until after six months from the date of the institution of 
the first suit, For example, if a tenant pays his annual rent 
in 2 or 4 instalments the landlord cannot sue him every month 
or even every quarter: he must wait for at least six months, 
The words “any rent” which occur twice in section 44-A, 
must be literally interpreted to refer, respectively, to any 
rent covered by the previous suit and any rent covered by the 
second suit, and, ex natura ret, the subject matter of the 
respective suits must be different, otherwise the second suit 
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would not be necessary or mairitainable, It is only in the 
case of a fresh suit, which the plaintiff is permitted by 
section 62 to bring, that the rent arrears claimed may be the 
same as in the suit struck of. The words “struck of” mean 
that the suit has, and never had, any existence: they imply that 
the suit is withdrawn asin section 373, Civil Procedure Code, 
and, in this connection, may be cited the analogous section 147 
of the Bengal Tenancy Act ; see, also Varaylaly. Shomeshwar (1). 

The appeals must therefore fail, and are dismissed with costs. 

Coxe J.—The only question that arises in this case is 
whether, when a rent suit is dismissed under Section 62, on the 
first clause of Section 77 of the Chota Nagpore Tenancy Act 
1879, another suit can be instituted for the same rent within the 
period of six months. It is conceded that, if the first suit is dis- 
missed under any other section, the second suit will not lie. 

I am inclined to agree that Section 44-A is not a “ provision 
for the limitation of suits ” within the meaning of Section 62: 
of course if the law requires a suit to be brought after one speci- 
fied date and before another date, both dates are really limits of 
the period within which the suit may be instituted ; and a pro- 
vision of law which fixes the first date really limits the suit just 
as much as the provision that fixes the second date. But the 
word “ limitation ” has acquired by custom, a technical meaning, 
and I have little doubt that the Legislative authorities, in framing 
Section 62 intended only to refer to the latest date by which a 
suit might be instituted. : 

But it appears to me that the terms of Section 44-A, taken 
in their ordinary meaning, bar this suit. The words are “ when 
a landlord has instituted a suit for the recovery of any rent * * * 
he shall not institute another suit for the recovery of any rent.” 
Here it cannot be denied that the plaintiff did institute a suit for 
rent in March 1906 and did institute another suit for rentin June 
1506. It bas been argued that the effect of striking off a suit 
under section 62 is to restore the parties to their original posi: 
tions, as if such a suit had never been instituted. But to me it 
seems impossible to say in such a case that the first suit has never 
been instituted at all. And that the second suit is a new suit 


and not a continuation of the first suit is clear from the proyision | 


of limitation. ; 
“An Act ought to be construed so as to give as far as possible 
their full meaning to all its provisions. Here if section 44-A is 


(1) (1004) L L. R, 29, Bom, 919 (225), 
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construed against the landlord, it does not really conflict with 
section 62. The landlord’s right of suit, established by section 
62, is not abolished by being kept in abeyance for six months. 
On the other hand if section 44A is construed against the 
tenant, it seems to me that, so far as regards suits of this 
nature, the plain words of the section are overridden as the land- 
lord having instituted a suit for rent, is again allowed to bring 
another suit for rent. 

In this suit the landlord sues both for the rent claimed in the 
former suit, and for the rent of a subsequent year. Indeed he 
must do so, on pain of losing the latter rent altogether, Zaruck 
Chunder v. Panchu Mohini (1). But unless the effect of an order 
under section 62 is an entire obliteration of the suit altogether, 
which I do not consider admissible, it would seem that the suit, 
at any rate for the rent of the subsequent year, must be barred 
by section 44A. 

The learned Judicial Commissioner has laid some stress on 
the point that section 44A is intended to save tenants from 
being harassed, and that, if a case is struck off under section 62, 
the defendant cannot be said to be harassed at all. But this 
observation hardly applies to the first of the present cases, in 
which issues were framed and the defendant must therefore have 
been forced to attend at some time or other in the course of the 
proceedings. 

Finally there is the analogy of section 147 of the Bengal 
Tenancy Act, 1885. That section (which deals with precisely 
the same matter as section 44A now under consideration), 
though made specifically subject to section 373 of the Civil Pro- 
cedure Code is not made subject to section 99. The natural in- 
ference is that the Legislature did not intend suits revived under 
section 99 to be free from the restrictions of section 147. And 
if this was the intention of the Legislature in 1885, it would seem 
probable that the same intention would prevail, when section 44A 
was enacted long afterwards to deal with an exactly similar matter. 

Accordingly I think that the suit is barred by section 44-A, 
but as the landlord, from the point of view of justice and common 
sense, is certainly entitled to succeed, I do not desire to insist on 
the point of law and I agree to the appeals being dismissed under 
section 575, Civil Procedure Code and not referred to other Judges. 


A. T, M. Appeals dismissed. 
(1) (1881) L L. BB Calo. 791. 5 
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Before Mr, Fustice Mitra and Mr, Fustice Bell, 
BHAGTU SINGH 
v, 
RAGHUNATH SAHAI AND OTRERS.” 
Kabultat, adnission in—Bvidenos—-Probatire value. ; 
. Anadmiasion in a kabuliat is certainly eridenoe as to the charagter of the 
land, The probative value of such evidence is a question of fact | 
Marsdan Singh v. Goodar Nath (1) followed. 
Sher Dahadur Bahu v, Mackexels (3) distinguished, 
Appeal by the Defendant. 
Suit for rent. 


Babu Chandra Sekhar Prasad Singh for the Appellant. 
Babu Foy Gopal Ghosha for the Respondents, 
The following judgment was delivered; 


The question raised in this appeal is whether the land held 
by the defendants is sêrati or ratyati, 

The lower appellate Court has come to the conclusion that 
the land is serait and one of the pieces of evidence on which that 
Court has relied is an admission made in a kabuliat executed by 
the defendants in favour of the plaintiffs. 

A question has arisen asto whether the admission in the 
kabuitat is evidence guantum valeat. 

The lower appellate Court has discussed the previous cases 
on the subject. One of these casts is Masudan Singh vw. Goodar 
Nath Pandey (1). In that case the contention was not whether 
the admission was admissible as evidence but whether such 
admission operated as an estoppel. The learned Judges expressed 
a doubt on the question. But we are of opinion that no admis- 
sion operates as an estoppel except under very peculiar circums- 
tances. An admission is evidence though it may or may not be 
a strong piece of evidence. The learned Judges were, however, 
undoubtedly of opinion that an admission in a kabuliat as to the 
land being serait is evidence. The same view was taken by us 
in one of the unreported cases. 

A conflict is pointed out by the learned vakil for the 
appellant in the observations of Bannerji J. in Sher Bahadur 
Sahu v. M. H. Mackensie (2). That case, however, is clearly 


* Appeal from A te Decree No. 9191 of 1906, against the decision of 
J. N. Ghosh, A ct J of Patna, dated the 7th September 1906, 
revernng that of Babu Kumud ta fen, Munsiff, dated the 17th Mareh 1906, 


(1) (1908) 1 0. L J. 456. (2) (1903) 7 0. W. N, 400. 
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distinguishable. A -case decided by a Settlement Officer is 
distinguishable from a case decided by a Civil Court. The last 
sub-section of section 120 only directs that a Court dealing with 
a question of right to private land should have regard to the 
rules laid down in section 120. The sub-section does not exclude 
evidence which under the Evidence Act is otherwise admissible. 

The question of probative force is a question forthe Court 
dealing with facts. All that we hold is that an admission in a 
kabulsat as to the character of land is relevant evidence. 

The lower appellate Court has relied not only upon the 
admission but also upon other evidence, We cannot, therefore, 
interfere in second appeal. The appeal is accordingly dismissed 
with costs, 


N. K. B. Appeal dismissea, 


Before Mr. Fustice Coxe and Mr. Fustice Bell, 
l RAMDHARI KOER 


v. 
RAMA KANTA CHOWDHURY AND OTHERS.” 

Suit for ront—Prorions title suit, compromise in—Adaissidllity of compromise 
deoree—Sutt inter-partes—Oom promise within scope of suri—Aloney pay- 
able to third persone, 

Ina sult for rent, the plaintiffs landlords are entitled to rely upon a 
compromise deares effected ino previous title guit brought by a third party 
agninst the tenants and to which the landlords were parties, Such a compro- 
mise cannot be eid to have been beyond the scope of the former suit merely 
because the money was payable to a third party and not to tho plaintiff tn 


that suit. h 
Suoh a decree is inter-partes and admissible in eridenee, 


Magni Ram v. Wedhi Hosssin Khan (1) ard Pranal Anni v, Lakshmi 
Anal (9) relied upon. 
Topu Khan v, Rajari Mohun Das (8) and Ram Ranjan v. Ram Narain 
Bingh (4) distinguished, 
Appeal by the Defendant. 
Buit for rent. 


The material facts and arguments appear from the judgment. 


* Appeal from Appellate Decree No. 2144 of 1906, against the decision of 

8. 8. Skinner, Bag, ct Judge of Durbhanga, da the J2th September 

1906, reversing that of Moulvi Abdul Jubber, Muns/ff, dated the 29th May 1906, 
(1) (1908) 1. L R. 31 Oalo. 98. ° (B) (1898) I. L By 25 Celo. 522. 
(2) (1890) L L. 8. 23 Mad. 508 P, O. (4) (1894) I. L. B, 22 Calo 588, P O, 
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Babus Buldeo Narain Singh and Chandra Sekhar Banerji. 
for the Appellants, 
Babus Lakshmi Fini Singh ane Biraj Mohan Welanda 
for the Respondents, 
C. A. Ve 


The judgment of the Court was delivered by 


Coxe J.—This is an appeal by the tenants of certain land 
who have been sued for rent by their landlords on the basis of a 


compromise effected in a suit some years ago, That suit was’ 


brought by one Banku and others, who asserted that they were 
the tenants of the land, and sued for recovery of possession, making 
the present appellants and the landlords defendants to the suit. 
The suit was settled by an arrangement of a nature which is not 
uncommon, that the present appellants who seem tq be the real 
tenants of the land, should retain possession and should paya certain 
rent, namely Rs, 61. As the appellants now plead that the rent is 
Rs. 7-14, it is a fairly safe inference that the rent agreed upon by 
the compromise was to some extent an enhanced rent, 

The lower appellate Court has given effect to this compro- 
mise and the defendants appeal. The principal argument put 
forward in their favour is that the former suit related to the title 
of the land and was not concerned with the rent ; and that there- 
fore the compromise, inasmuch as it dealt with matters beyond 
the scope of the suit, is inoperative. We have been referred to 
a large number of decisions, which deal with the value to be 
attached to compromises of suits that go beyond the subject matter 
of those suits, But we think it unnecessary to refer to them at 
length, because in this case the compromise pleaded did not, 
in our opiniom, go beyond the scope of the suit in which it was 
arrived at, Ifa plaintiff sues to establish a claim, and in the end ° 
agrees to abandon his claim on the defendant agreeing to pay him 


Rs. 1,000, it seems to us impossible to say that the agreement to’ 


pay Rs. 1,000 is beyond the scope of the suit, and is therefore in- 
operative. And it cannot make any difference whether the 
agreement is to pay Rs. 1,000, or as in this case to pay Rs. 61 a 
year. Norcanit make any difference whether the agreement 
is to pay the money to the plaintiff or to a third person. An 
agreement to pay money to a third person would be a perfectly 
valid consideration for a contract, and must be an equally valid 
consideration for a compromises Of course it may be that, if 
landlords had hot been parties to the compromise they could not 
have sued upon it, but that is not the case here. The appellants! 
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first contention that the compromise is invalid, as being beyond 
the scope of the suit in which it was effected, must in our opinion 

Secondly, it is argued that the rent was not the consideratian 
for the compromise, This is a question of fact, with which we have 
no concern in second appeal, but we think that there is nothing 
in the contention. All the probabilities of the case, and all ordi- 
nary experience are in favour of the supposition that the rent was 
the consideration. The only other consideration that the learned 
pleader for the appellants can suggest is that the then plaintiffs. 
may have agreed to waive their costs. But in that case, it may 
bé asked, why did they bring the suit at all. It is practically 
admitted in the pleadings of this suit that there were only two 
sides to the former suit, and that the landlords were on one side 
and the present defendants on the other, The landlords say that 
Banku and his companions were in collusion with the present 
appellants, while the latter say that Banku was in collusion with 
the landlords, If the pleadings of the appellants be accepted, 
there is no escape from the finding that the former suit and the 
compromise in which it ended were between the landlords and 
the appellants, and that Banku was a mere shade. 

Thirdly, itis contended that the compromise decree is not ad- 
missible i in evidence because the subject matter of the two cases 
is not the same, which it is said, i is an essential condition to the 
admission in evidence of judgments, which are not inter partes. 
We are not prepared to admit that this decree, to which the 
landlords and the appellants were both parties, was not ster 
partes, and would refer in this connection to Magni Ram v. 
Mehdi Hossein Khan (1). Nor is it clear that the subject matter 
was so different as to attract the consequences contended for by 
the learned pleader for the appellants. The former suit relates 
to title and the present suit is for rent of the same land. The 
case he cites 7epu Khan v, Rajani Mohun Das (2) followed Ram 
Ranjan Chakerbati v. Ram Narain Singh (3) a decision which 
admitted -previous judgments in rent suits in evidence in subse- 
quent suits relating to title. But we do not base our decision on 
these considerations. The decree is in our opinion admissible as 
being the legal record of the agreement entered into between the 
parties, which is in itself a fact in issue and an admission of the 


- (1) (1908) I. L, R. 81 Calo, 95. (2) (1898) 1. L. B. 28°0alo. 522, 
_ (8)_ (1894) 1, L. R. 23 Oalo 538 P, O, 
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appellants. That it is available to the parties as evidence seems 
clear from the decision in Pranal Anni v. Lakshmi Anni (1). 

Finally it is argued that the learned District Judge was 
wrong in holding the decree to be binding on the appellants, or 
to be more than a mere piece of evidence. The District Judge 
says “I think that the respondents were any how bound by their 
statements recorded in their petition of compromise.” The 
word “any how” seems to mean even if the decree in which the 
compromise is embodied is not operative. Doubtless the learned 
District Judge knows perfectly well that an admission in a petition 
which is not a decree, need not be conclusive proof, though of 
course it is usual in such cases to say that the persons who made 
the admission are bound by it. We see no reason for supposing 
that the District Judge placed an exaggerated value on this admis- 
sion, 

We think therefore that the decision of the District Judge 
was right and dismiss the appeal with costs. 
N. K. B, Appeal dismissed, 

(1) (1899) L L. B. 24 Mad. 508 P. O. 





Botore Mr. Fustice Woodroffe and Mr. Fustice Coxe. 
KAMAL KUMARI DEVI 


v. 


NARENDRA NATH MUKHERJI AND OTHERS.” 


Probate, grant of—Conditlonal grant—Agroomont to saile family disputes— 
Subject matior of suli—Consideration—Coorcion and jfrasid— Onws— 
Validity of agroment to sitle—' Pardanashin’ lady, position of—Tot— 
‘ Free’ consent—Logal advice, opportunity of Aacing—Suocession Act (X af 
1885), Seo. 187-—Rection, 

There was an application for probate of a will, which was contested, 
Bubsequently the parties came to terms and exeouted an agreement settling 
their differences, The Probate Court in granting probate declared “that 
administration of the property and credits of the said deceased, and in any way 
concerning his will and codicil and according to the agreement aforceaid " was 
granted 1 f 
Hold :—-This was-most unusual What ought to have been done was to 
gtant probate after proof of the will in common form and the agreement 
recorded with the decree, Bo that the terms of the agreement might if nocomary 
be enforced by suit, There oan be no such thing as a ‘conditional’ or ‘amended’ 
probate, ` 

But because this erroneous proeedute was followed, it cannot be sald thet 
the agreement was void, When all she parties beneficially interested under a 


Appeal from O 1 Decree No. 897 of 1906 against the decision of Babu 
Bam Duth Bu Judge.of Hazaribagh, dated the 18th June 1906. 
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will consent, they can agree to dispose of the estate in a partioular manner 
when it reaches their hands. In such moase they are really dealing with their 
own property, 

The fact that an irregular mode was adopted to give effect to what if 
properly carried out, would not have bean illegal, cannot make that which is 
otherwise legal, illegal. 

‘Mistake in law is not a ground for setting aside a compromise, but there 
must be an absence of all fraud and misrepresentation to make the compromise 
stand. ; i 

Bat in order to prove fraud and misrepresentation it is not enough to shew 
that a claim set up by the opposite party was not well founded, it must also be 
proved that he knew that he had no real claim. 

It would be altogether unsafe to infer that if in a family arrangement a 
olaim is given up, the claim must necessarily have been unfounded. 

If a person alleges that he or she was induced todos partionlar act which 
he or she would not have done otherwise, but for pressure put, that party must 
give evidence that it was such pressure which induoed the act, 

The proteotion given under the Privy Council decisions to ‘Purdanashin' 
ladies is given to people who are really kept in seclusion and have little ar no 
commerce with the outer world, It is the protection offered to weakness and 
ignorance. The test is whether the lady understands what she is doing and 
whether she has had competent and tndependent legal advice, 

In cases of family arrangements, the consideration ıs not the racrifice of 
any right, but the settlement of a dispute and the Court does not in such cases 
consider narrowly the quantum of consideration. Equity leans towards the 
maintenance of famtly arrangements, 

Where the party disputing the validity of a bequest does not claim as his 
own apy property that the testator has disposed of, no question of election 
under section 167 of the Succession Act, arises, 


Appeal by the Plaintiff. 
Suit to set aside an Ekrarnama and a grant of probate. 

The facts of the case are shortly these : 

Rai Jadunath Mukherji Bahadur, a rich inhabitant of Hazari- 
bagh, was thrice married. He had no issue by his first wife. In 
November 1900 he executed a will and deposited it in the 
‘Registration Office. 

In February 1902, he found that his adult sons by his second 
wife, the defendants in this suit, were preventing him from 
indulging in wine and opium, and he therefore removed from his 
dwelling house to another place with his third wife and her sons, 
the plaintiffs herein. 

On the 28th April 1902, he executed a codicil which gave 
a larger share in his property to his third wife than was given by 
the will. This codicil’ was alsa ‘deposited in the Registration 
Office. He died on the 27th June 1902, 

. Disputes arose about taking out probate and administration 
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of the estate and finally, aftera great deal of negotiations, an Orit; 
agreement was executed on the 16th December 1902. Probate 1907. 
was granted in terms of the agreement on the 16th June 1903 by kamal Kumari Dev! 
the District Delegate. 
Narendra, Nath 

Then, more than two years later, the present suit was Mukherji, 
‘brought by the widow, on the 2ist.August 1905 alleging kh = 
that she had executed the agreement under coercion, fraud and oe 
misrepresentation and praying that the Ekrarnama and . the 
Probate might be declared invalid and cancelled. The Subordi- 
nate Judge dismissed the suit. Hence this appeal. 

Babus Lal Mohun Doss, Nalini Ranjan Chatterjee and Lalit 
Mohan Ghose for the Appellant. 

Babus Digambar Chatterji and Fatindra Nath Ghose for the 


Respondents. 
C. A. V. 


The following judgments were delivered : 


Woodroffe J.—The first plaintiff appellant is the third 
widow of Rai Jadu Nath Mukerjee Bahadur the testator. The 
second plaintiff is her minor son and the third isthe minor 
widow of another son. The defendant respondents are the sons 
of the testator’s deceased second wife Srimati Sattyabati Debi. 
The testator was the Government pleader of Hazaribagh and a man 
of considerable property. On the 16th November 1900 he 
executed a will which was deposited in the Registry. This will 
the Subordinate Judge has found to be a good family arrangement 
and according to the real intention of the testator. The defen- 
dants state that they are unaware of the-steps which led to the 
execution of the will, About four months however before the 
testator died he left his house at Badambazar where all his 
children lived and went with the plaintiff and her relations to live 
in another house about a mile away called the Khirgram Bun- 
galow. There are two circumstances in connection with this 
removal which are quite clear vss. that there was ill-feeling 
between the defendants, the sons of the testator’s deceased wife 
and the first plaintiff their step mother, and, nextly at this time ° 
the testator was given to drinking. Owing to his ill-health 
Dr. Nott, the Civil Surgeon of Hazaribagh prohibited the use of 
-wine. According to the defendants’ evidence his sons seconded 
the doctor and used on some occasions to throw the bottles away, 
until his removal to the Khirgram Bungalow when according to 
the evidencesof Lokendra he was beyond their reach. It is 
-however alleged that the plaintiff and Kashi, a cousin of the 
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testator used on the contrary to encourage his drinking habits. 
It is said that he also used to take opium, but Rajani Kanta Roy 
a pleader and witness for the plaintiff says that this had been 
prescribed by the doctor in order to keep down the testators 
drinking propensities. It is suggested that the plaintiff took her 
husband to the Bungalow to keep him aloof from his sons and 
other relations and to get him to make a disposition favourable to 
ber. This is denied and in her evidence she says “I never gave 
my husband wine or any intoxicating beverage, I never gave him 
opium or intoxicating beverage for the purpose of weakening 
his mental powers or having the will (? Codicil) executed by him** 
the state of my husband’s mind till before his last illness was 
perfectly sound. No derangement took place at any time.” Her 
witness, the pleader Rajani Kanta Roy says that when the testa- 
tor found that there was too much strictness in his not being 
allowed to drink wine then be and his wife removed to the 
Bungalow. The defendants allege that the testator was com- ‘ 
pletely under the widow’s influence and the plaintifs witness 
the pleader Rajani Kanta Roy when cross-examined whether this 
was not so states that the widow, her father and her brother 
used always to surround him. The plaintiff says that the 
testator went to the Bangalow which was about a mile away of 
his own accord and for a change. After the testator had left the 
family house for the Bungalow and two months before his 
death the testator executed, it is said on the 28th April 1902, a 
codicil which was as well as the will deposited in the Registry 
office, This codicil was very much more favourable to the 
plaintiff than the will which had been executed some 17 months 
previously. The plaintiff and her sons appear to have been left 
better -off as regards the immoveable property. But the chief 
change was as regards the share of the monetary assests, For 
whereas under the will the first plaintiff the testator’s widow got 
a 4-48 share, under the codicil this share was increased to 18-48, 
The case for the defence is that the defendants had heard a 
rumour about the will but nothing whatever of the codicil until 
after the testator’s death which took place on the 27th June 
1908. : 

On the sradk day the will and codicil were opened and the 
pleader of the widow supplied copies of it. Upon this thera 
is no doubt that a dispute arose as to the codicil whatever 
may have been the case as regards other. matters.. I refer 
to the will and a claim which was also set up that some 
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property disposed of by the will belonged to the maternal 
grand-mother Jagat Tarini Debi. The objection of the respon- 
dents was that the disposition of the properties was unfair and 
this disposition is attributed to the exercise of undue influence 
and to the administration of opium and intoxicating drinks. 
According to a letter ‘in the hand-writing of the plaintif 
(I refer to the adult plaintiff the testator’s widow) a charge 
was even made that she had poisoned her husband. Writing 
(Exh. C 1) to the defendant Adhindra Nath she ‘says “I hear 
all persons of the house say that I have poisonedthe Babu to 
death! Let God be the judge of that but then the ignorant 
doctors and Diga stopped giving him opium, It is for that 
reason that his illness became serious and he died.” She adds. 
that even her own daughter Pitan was accusing her. This‘ 
daughter was living with and under the inflyence of the defen- 
dants and was probably only repeating their charges. There is 
no reason to suppose that the plaintiff deliberately caused her 
husband’s death, however much, if it be the fact that she agsisted 
him in giving way to his drinking habit. We are not here 
concerned with the truth of these and other charges provided 
that they were not both fraudulently and groundlessly laid with 
a view to extort a settlement of dispute. These charges are 
stated in the ninth paragraph of the written statement as 
follows: ‘That during the lifetime of the defendants’ father 
plaintiff No. 1 deliberately and with obvious motives persuaded 
him to live in the Khirgram Bungalow, sequestered and estrang- 
ed from the defendants and other members of the family and 
dishonestly prevailed on his weakened mind and disordered brain 
to execute the codicil dated 28th April 1902 which the defendants 
verily believe was not executed at a time when the testator had 
a sound mind. Plaintiff No. 1 made it a point to administer 
opium and other intoxicating drinks to the lamented deceased, 
which made it impossible for him to understand things far less, 
comprehend the exact nature of what he was doing. The 
defendants submit the codicil was idaki by pressure of undue. 
influence,” 

It is clear, however, that there was here full ground for a 
dispute of the character which is so often disastrous to families 
and family estates in this country. 

These disputes went on fog some time and as the plaintiff's 
witness Girindra Kumar Gupta says—the testator’s affairs and 
the value of his property werẹ the talk of the town, Negotias 
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tions: at length took place between the parties and sometime 
about September 1902 a meeting was held in the Khiragram 
Bungalow. Before this Mr. B. Chakravarty a leading counsel 


of the Calcutta Bar had arrived at Hazaribagh to conduct a case- 


for Mr. Mitter who was a friend of the testator’s family. On his 
arrival he appears to have been retained by the defendants, 
Mr. Chakravarty seems to have known the testator and the 
plaintiff endeavoured to secure his services and wrote him several 
letters (D1—D6) and asked him to visit her. “It would be 


well” she writes (Exh. D2) “if some kind of settlement amongst- 


ysis come to in your presence.” Elsewhere (D3) she states 
what terms she was willing to offer but says that the other side 
were demanding every thing and she asks him to decide the 
matter (Ex. D6). She sent- her carriage and Mr. Chakravarty, 
Miss Mitter, Miss Jebens and Mr. Mitter went to the plaintiff's 
house. On their arrival they found chairs arranged for other 
visitors whom the plaintiff had invited to discuss the dispute 
between herself and her step sons, There were Girindra Kumar 
Gupta the plaintiff's witness who is now Government pleader of 
Hazaribagh and Bissesswar Mookerjee another pleader. Besides 
the defendants, there appear to have been others and amongst 
them Gopal Chunder Sen formerly manager of the Encumbered 
Estates. It is suggested that Bisseaswar Mookerjee went as the 
defendants’ adviser. This is denied and it is said he was there 
as were the rest as friends of both parties. Considerable dis- 
cussion took place as regards the terms of settlement the 
plaintiffs holding out for better terms than those offered, 
Mr. Chakravarty and others present advised a compromise. An 
arrangement was come to and it was arranged that a deed should 
be drafted by the Government pleader and Bisseswar Mookerjee 
to be settled by Mr. Chakravarty. On the following morning 
however Jotindra the plaintifi’s brother came and said that the 
deed was not to be drafted as the plaintiff would await the 
arrival of her father Mohesh Chandra Banerjee who has given 
evidence on the plaintiffs behalf. The latter arrived in October 
1902. He then consulted pleaders both as regards the com- 
promise and taking out of probate. The plaintiff's father who 
is one of her witnesses says that he tried to compromise the 


dispute and consulted pleaders. -In particular he spoke to the 


Government pleader Girindra Gupta another of the plaintiff's 
witnesses who on being asked whether probate ðf the will and 
godici] could be taken, replied “this is a matter of complication 
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you try for a compromise.” Rajonee Kanto Roy pleader and 
witness of the plaintiff had also suggested a settlement. The 
plaintiffs father tried to get better terms. Ultimately an agree- 
ment was arrived at. The Government pleader obtained a letter 
from the plaintiff agreeing to the terms and ultimately a draft 
was prepared and approved which was signed by the plaintiff. 
This was fair copied into two duplicate ekrarnamahs which 
the plaintiff and her father admit were read over to the former. 
Though the plaintiff says she did not fully understand its 
purport. 

The ekrarnamah which was signed on the 16th December 
1902 states that the defendants for various reasons say that the 
said will and the said codicil are invalid according to law, but 
considering a statement of all those reasons in this deed to be 
unpleasant, it is unnecessary to state them here. It also alleges 
that besides their own claims the maternal grandmother Srimaty 
Jagat Tarinee Debi laid a claim to certain property dealt with by 
the will and codicil which she alleged belonged to her having 
been purchased by her with her money. This property had been 
admittedly purchased in her name but a deed of release had been 


executed. It was alleged that Srimotty Jagat Tarini who was a ` 


witness to the ekrarnamah asserted that she was not aware of the 
purport of the deed of release and that the same was null and 
void. Arrangement was then made for a division of the estate of the 
testator in the manner therein mentioned. It concluded by an 
agreement to take out probate or letters of administration of the 
will and the codicil “in an amended form” an inaccurate mode of 
stating the manner in which they intended to give effect to the 
agreement which in substance was that probate should be taken 
out of the will and codicil upon the withdrawal of all objections 
thereto by the defendants in consideration of the division of the 
estate in the manner agreed upon. In accordance with this 
agreement probate was applied for on the 18th March 1903 and 
granted on the 16th June 1903. This probate was granted in a 
very peculiar and irregular form in consequence of the erro- 
neous mode which the parties had stated as that by which they 
intended to give effect to their agreement. Evidence was 
given before the District Delegate of the executon of the will 
and codicil and e4rarnamah, and probate was granted to and 
on the application of the plaintiff and two of the defendants 
executrix and*executor, the other executor being a minor. It 
stated that both the will, codicil and ekrarnamak ‘modifying 
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certain provisions of the will and codicil” had been proved dnd 
uthat administration of the property and credits of the said 
deceased and in any way concerning his will and codicil and accor- 
ding to the agreement (ekrarnamah) aforesaid was granted to” 
the persons named. 

This ekrarmamah was subsequently acted upon. Certain 
ornaments which the plaintiff claimed were three days after the 
ekrarnamah released from the objection of the defendants. These 
ornaments, of the value of 8 or 10,000 Rupees had been depo- 
sited in the testator’s name with the Chota Nagpore Barking 
Association. The plaintiff claimed them as her own, On the 
4th July 1902 the defendants stopped delivery (Ex. 5) of these 
ornaments alleging that they were entitled to most of the orna- 
ments. It seems that their allegation was that the ornaments: 
belonged to their mother, though no mention was made in the 
ekrarnamah about the ornaments. The defendants Lokendra 
states that the plaintiff said that unless the defendants gave up 
their claim to the ornaments she would not carry on negotiations’ 
for a compromise and that they then gave up their claim. After 
the compromise and on the 19th December 1902 (Ex. 4) they 
wrote to the Bank withdrawing their objection to: the delivery. 
of the ornaments which were ultimately though a long time after 
miade over to the plaintiff after a claim had been meanwhile pre- 
ferred on behalf of the daughter Giribala to whom the ornaments 
were alleged to belong as heiress of her mother’s stridhan; as 
regards other property the plaintiff states that the collection of 
rent of the lands which the defendants gave up to her sons were 
made separately ; that her son-in-law realized and made collection 
of rents of her zemindari and that besides zemindari, she has 


collected house-rent. Apparently the monetary assets have beer 


dealt with on the basis of the e4rarnamah whether the plaintiff has 
been paid all that is due to her or not, she has sold her share of. 
the property Zagodip which is part of the monetary assets and 
some 1,000 or 1,200 Rs. worth of shares in the Bank. As I have: 


stated probate was taken out on the basis of the e4rarnamah on the” 
16th June 1903. The plaintiff acted as executrix and the estate: 


was administered in the way arranged. 

The subsequent conduct of the plaintiff is of jingakt ani as 
the ekrarnamahk which was executed on the 16th December 1902: 
was not challenged by suit until about 24 years later on the 21st 
August 1905. - > 

The plaintiff's case is that she found the jo mukhjawa (deed of: 


, Vou. TA) HIGH COURT. 


release) referred to in the ekrarnamak 6to 8 months after the 
execution of the latter, that is about June-August 1903. She 
then came to know that it was a release executed by Jagat 
Tarini and said to her father " here is the muAtspatra, how could 
you get the ekrarnamah executed in the defendants’ favour.” 
Her father. said that when the erarnamah was executed there 
was no furthér help in the matter. She says she took no further 
advice but helieved the words of her father. It is not easy to 
see how the discovery of the muktipatra could affect anything, for 
it was expressly referred to in the ekrarnamah. It is not as 
though the srar referred to Jagat Tarini’s claims concealing the 
fact that there had been a document releasing them. It was ex- 
pressly mentioned and the discovery of the original mukipatra, 
if it be a fact, discovered nothing. But if it did, no action was 
taken to repudiate the ehrarnamah. 

How this repudiation came about is not very clear. The 
aand paragraph of the plaint says, that’subsequently the plaintiff 
had a dispute with her father and began to live separately from 
him. In June or July 1904 she went to live for 2 or 3 months 
With her son-in-law Nibaran Chandra Banerjee, a pleader, when 
she for the first time came to know that the ekrarnamah (to use 
her words) was “executed without her understanding the nature 
and effect of that document and without understanding how it 
affected her, rights under the will and codicil, and she was advised 
that such efra+namah was not legally binding on her and would 
be set aside on her representing the facts before a Civil Court.” 
Nibaran on the other hand says that it was the plaintiff who told 
him that her father had duped her, ; 

About a year later this suit was instituted at the instigation 
of Nibaran Chandra Banerjee who has given his evidence for the 
plaintiff. This person states that he is not on good terms with 
the plaintiff nor with her father or the defendants from whom he 
has “cut off all connection.” Though he has advised this suit, he 
states. that between the date of the testator’s death and the date 
of the ekrarnamah, he discussed with the plaintiff the dispute as 
regards the will. and codicil. He also used to see the plaintiff's 
son, Dijendra frequently with .reference to this dispute and the 
proposed compromise. The plaintiff's father Mohesh also con- 
sulted him on the same subject. The plaintiff wrote to him 
several letters with reference to the terms proposed which how- 
ever are noteproduced. He says that the plaintiff kept him 
informed of everything she was doing during the negotiations 
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for the compromise and wrote to him. After some of these 
letters he went and saw the plaintif personally and told her 
whatever he had to say. Dijendra her son showed him the draft 
ekrarnamakh. 

He saw and spoke to Priya Nath Majumdar aeie: pleader 
of the plaintiff “as to how the dispute ought to be settled in 
fairness.” š 

He however says that when asked by the plaintiff what she 
was to do, he told her that though a compromise would be 
desirable, she was to do as she thought best when asked whether 
he advised her as to her legal rights: he first stated ‘no’ and 
then said he did not re-collect but she might have asked him 
about that. He says he was indifferent but not as to the welfare 
of the minors. He did not however like to thrust forward his 
opinion as the plaintiff was unwilling to part with anything and 
in his opinion the plaintiff should have given up something. 
This person who according to his account was indifferent when 
the compromise was being effected though aware of all that was 
going on and who has subsequently fomented thia litigation 


-with a view to establish that it was against the interests of the 


plaintiff and procured by fraud, misrespresentation and neem 


‘is not in my opinion a reliable witness. 


In this suit we are not concerned with the question whether 
the will produced was duly executed or whether there was in 
fact undue influence or want of proper testamentary capacity— 
probate has already been granted. The Subordinate Judge has 
found that the probate was granted by a Court without juris- 
diction. The appellants in the third ground of appeal contended 
that this was an erroneous finding and that the Sub-Judge had 
no jurisdiction to try the validity of the probate. During, how- 
ever, the course of the argument the contrary position was main- 
tained. Argument on behalf of the respondents has been 
advanced to show that the probate was not without jurisdiction 
however irregular the form of the grant may have been. We 
are however not now concerned with this question. This Court 
has no jurisdiction to set aside the grant of probate if it can be 
or should be set aside’ 

The only question in this suit is whether the ehrarnamah is 
binding on the plaintiff. 

The argument for the appellant resolves itself into the 
following main heads. It is contended in thedirst place that 
the plaintiff isa pardanashin entitled ‘to the privileges of such 
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‘and that it Hes-upon the defendants to establish that the 
transaction was fully explained to her, that she knew all the 
material facts in respect of which it was entered into and that 
she received proper legal advice. If this be established and it be 
shown that there was consent, it is alleged that that consent was 
not free as having been induced by coercion and fraud, and the 
agreement is on this account voidable. Nextly it is contended 
that the agreement is void under section 23 of the Contract Act 
as being of such a nature that, if permitted, it would defeat the 
provisions of law. 

I will deal with the last point first as it is one of law and 
one which if decided in favour of the appellant would render 
unnecssary the determination of any other point in the appeal. 

The argument on this head is that there could be no agree- 
ment tó take out probate in “ an amended form”: that probate 
cannot be granted by consent of parties only and that any com- 
promise which excludes evidence of a will is unlawful. 

It is of course obvious that there can be no such thing as 
tan amended probate.” Either the will of the testator is 
proved or it is not. If proved, what is proved are the provisions 
of the will. Further there must be proof of the will before 
probate is granted. The mere consent of parties without evidence 
in support of the will and which satisfies the Court of its due 
execution is insufficient. In the present case no such question 
arises for admittedly evidence was given before the Probate Court 
-which satisfied it that both the will and codicil were duly 
executed. Owing to an erroneous view of the law the parties 
expressed their intentions in an irregular form. There could be 
no “amended probate” as stated in the ekrarnamah but when 
a testamentary instrument is propounded and a caveat against 
the grant is entered, it is common practice that oppositicn to 
the grant should be withdrawn upon terms. Upon this being 
done, the promovent proceeds to prove the will unless prabate 
has already been granted in common form. In such a case and 
according to the practice on the Original Side of the Court the 
caveat is discharged and the grant made. Such an order is alone 
within the scope of the suit. But if a settlement has been arrived 
at under which opposition has been withdrawn, it is recited in 
the decree that the parties have agreed to terms of settlement 
and it is ordered that such terms be recorded. The terms are 
then recorded jn a schedule annexed to the decree. Such terms 

“when as they ordinarily are beyond the scope of the suit are not 
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the subject matter of the decree, and if not carried out, must be 
enforced by separate suit. It is argued that in any case no 
settlement can be arrived at which has the efect of-in any way 
interfering with the disposition of the testamentary instrument 
of which probate is sought. But in my opinion this is not so. 
Neither the Court nor the parties can make for the testator any 
will other than that which he has executed. When however all 
the parties beneficially interested under that will consent they 
can agree to dispose of the estate in a particular manner when 
it reaches their hands. In that case they are really dealing with 
their own property. Such an agreement may be, given effect to 
either by a redistribution by and amongst themselves after the 
executor shall have made over the property in terms of the will 
or without waiting for such a distribution in conformity with the 
will by a direction given by all beneficially interested to the 
‘executor to give direct effect to the agreement which the parties 
have arrived at as to the disposition of the properties given to 
them by the will. 

It is clear enough what the parties intended. But they 
attempted to give effect to it in an irregular way. Their agree- 
ment in substance was that probate should go and opposition 
should be withdrawn upon the terms mentioned in the ekrar- 
namak as to the manner the estate was to be disposed of. The 
regular way to effect this was to obtain probate and letters of 
administration in terms of the will and to merely record the 
agreement which if not given effect to would have been enforce- 
able by a separate suit. Had this been done there would have 
been nothing illegal in it and the fact that an irregular mode 


‘was adopted to give effect to what if properly carried out would 


not have been illegal, cannot make that which is otherwise legal, 
illegal. 

I hold therefore that the e#rarnamah was not void. 

The next questions are whether the plaintiff gave her consent 
to that document and if so whether that consent was free. 

Firstly as to the nature of the agreement itself, the evidence 
establishes that it was the opinion of every body connected with 
the family that a compromise was advisable. This was also the 


“opinion of the various legal gentlemen, Counsel, or Vakils who 


were concerned in the negotiations. The plaintff’s father deposed 
-before the District Delegate that the compromise was for the 


-benefit of-all parties and in the present case in whieh he has been 
-called as a witness-on her behalf, he has stated that under the 
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circumstances existing at the date of the ekrarnamah he believed: 
it to be a beneficial arrangement. Nibaran Chandra Banerjee 
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the plaintiff's son-in-law, a pleader and promoter of this suit states Kamal Kumar! Dert 


that he told the plaintiff that a compromise was desirable: 
Girindra Kumar Gupta, the Government pleader, a friend and 
witness of the plaintiff and her family also advised a compromise 
and states in his evidence that he considered that the compromise 
was beneficial to the family. The plaintiff's witness and pleader 
Rajoni Kanto Roy also advised a settlement though this witness 
did not advise he says as to the actual terms. Lokendra the 
defendant says that most of the leading men of the town took a 
greater or less part in effecting the compromise. As regards the 
plaintiff herself, Miss Annie Mitter who has no interest in the 
dispute speaking of the meeting at which she and Mr. Chakravarti- 
and others were présent, says that “she came away fully convinced 
that the lady thoroughly understood and was perfectly satisfied 


with the final decision,” and that the plaintiff told her that “ had it- 


not been for Mr. Chakravarti’s kind answer to her invitation, such 
an amicable settlement could not have been come to.” It must be 
remembered in this connection that the plaintiff subsequently by 
the ekrarnamahk itself obtained even better terms than were 
settled at the meeting of which Miss Mitter speaks. 

The plaintiff was at the date of the e4rarnamah 31 or 32 
years old. Miss Mitter who knew the plaintiff very intimately 
says that the plaintiff is an educated and very intelligent 
woman “so far as Zenana ladies go” “Though the position of a 
pardanashin is claimed for her, she was not pardanashin in the 
strict sense of the term. She had to appear before and speak to’ 
males who were strangers and go out shopping and settle fares 
of gharrywallahs. Her carriage had open doors except when 
passing through the Bengali quarter of the town. She had 
herself photographed, carried on her own correspondence 
and appears to have considerable capacity for business and 
for looking after herself. The negotiations for the compromise 
disclose her throughout as acapable and self willed woman keenly 
bargaining for better terms for herself. She did not observe 
the customs of Hindu widows and in her letter (Ex. H) ridicules 
the notion of religious merit in the observance of the Hindu 
laws of mouring. It must however be observed that the defen- 


dant describes his wife and sisters,as pardanashin though .they 


do not observe ftrict seclusion. 


Assuming the plaintiff however to occupy the position of a” 
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pardanashin the circumstances to which I have alluded and 
others may be considered as inconsistent with or contrary to 
those upon which the presumption as regards pardanashin is 
raised and as thus helping to discharge the burden of proof which 
it is contended lies upon the defendants to show that the transac- 
tion on which they rely was fully understood by her. 

The evidence shows that the terms were fully discussed 
before the execution of the ehrarnamah. The negotiations 
according to the plaintiffs father went on for 2 or 3 months. 

A draft of it was prepared which was approved by the 
plaintiff. The latter’s evidence shows that corrections were mada 
in the draft at her father’s instance. The documents were read 
and explained to the plaintiff who according to Miss Mitter’s 
evidence “fully understood every part of the discussion and 
followed it very carefully and seriously.” It has however been 
contended that the plaintiff was unaware as to the position and 
value of the estate which the compromise affected and did not 


- receive legal advice as to such compromise. 


The plaintiff's case is that she was informed that the value 
of each share of her husband’s monetary assets was Rs. 2 to 300: 
only. This statement receives no support from the evidence 
produced by her, the Government pleader stating that the value 
of 1-48 share of the testator’s monetary assets were varioualy esti- 
mated at between Rs. 2 to 4,000, his own estimate being between 
3000 and 4000 Rupees. The plaintiffs father says he told her that 
the monetary assests were worth one lakh of Rupees. The 
plaintiff's witness Rajoni says that the plaintiff never gave him 
to understand that she took the value of a share to be Rs. 2 or 
300 only. The papers relating to the valuation of the estate were 
placed before and discussed by her. I may here say that in my 
opinion the evidence of the plaintiff on this as on many other 
matters is not truthful. The plaintiff in her evidence subse- 
quently admitted that Girindra Gupta, the Government pleader 
told her father the value of each share of the realisable assets of 
her husband and that Girindra sent her this information through 
her father before the execution of the e4rarnamah, The evi- 
dence satisfies me that the plaintiff sufficiently knew the state 
and value of her husband’s property. Then as regards legal 
advice, I have already referred to some of the evidence on this 
point. The ekrar which was explained to the plaintiff recites 
that she had deliberately considered the matters therein dealt 
with and had taken the advice of relations, friends; pleaders- and 
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counsel. Rajoni Ray the pleader a witness for the plaintiff says OrviL 
that the plaintiff's brother Jotindra used to go to him for advice. 1007. 
The plaintiffs son Dijendra used also sometimes to come. He Kemal Kumari Devi 
says he has no recollection of any direct communication between 
himself and the plaintiff and though he advised a compromise E 
he did not make any suggestion as tothe terms. It-is note- Puas irota, F 
worthy that the only letters from the plaintif produced. by this. — 
witness are of a date subsequent to the ekrarnamah. 
Girindra Gupta the plaintifs witness also acted as her aaier 
and held a vakalatnamah from her. He says “I did not advise 
her as a lawyer or her lawyer but I did advise her as a friend of 
the family. I advised her to compromise. I wanted that there 
should be no dispute:’ Girindra Gupta was the Government 
pleader, a friend of the plaintiff fully conversant. with her 
husband's affairs and presumably a person of competent legal 
attainment. Assuming his evidence to be true advice does not 
cease to be legal because it was given as the advice of a friend 
and not charged for. Whether given professionally or not-it still 
remained the advice of a legal mind cognisant fully of the facts 
on which it was given, The witness says that the plaintiff did 
not ask for his advice as regards the effect of the testator’s will and 
codicil as she wrote to him that she had been consulting with 
others about this matter. He says it was the plaintiffs son who 
proposed the meeting at which the terms were discussed and 
that he used frequently to see Jotindra the plaintiff's brother 
who was acting in the plaintiff's interest. With the evidence of 
the pleader Nibaran.the plaintiff's son-in-law I have already 
dealt. It is noteworthy that though he admits that the plaintiff 
corresponded with him during the negotiations for a compromise 
none of these letters are produced. 
Mohesh Chandra Banerjee the plaintiff's father states that 
he took legal advice on behalf of the plaintiff. The latter now 
says that her father physically coerced her into the compromise 
and cheated and duped her and that she has set a pleader to 
watch his conduct. The plaintiff's father says that he has been 
compelled to conduct this suit out of self interest as if he did 
not do so, the plaintiff would not supply him and his family with 
maintenance. He of course does not state that he coerced ‘his 
daughter or acted otherwise than in her interest but he states 
that the plaintiff was not agreeable to compromise and that the 
fear which hé put into the plaintiff was that she would be poor. 
The pleader and plaintiff's witnesses Rojoni Roy and Girindra 
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Gupta state that in the matter of the compromise both the 
plaintiff's father and her brother were acting for and in the inter- 
est of the plaintiff.’ Mr. Chakravarti held as I have stated a 
retainer from the defendants but his intervention ‘was' at the 
instance of the plaintiff and the advice given was I have no doubt 
sọ given as q friend of and in the interest of both parties, 
Lokendra, the defendant says, that Girindra Kumar, Priya Nath 
Majumdar, Nibaran Chandra Banerjee and Rojoni Kanto Roy were 
the plaintift’s pleaders from whom the plaintiff used "to take 
instructions in the matter of the disputes and the settlement of 
the disputes between us and the plaintiff.” 

In my opinion the plaintiff had and received all the legal 
advice and protection which was necessary for a.proper under- 
standing of the document to which she put her signature and 
the parties acted with equal knowledge or means of knowledge 
in the matter. 

_It is however then contended that assuming that the plain- 
tiff knew what she was doing, her consent was not free having 
been procured by coercion, fraud and misrepresentation. As 
regards this portion of the case it is to be observed that the onus 
rests on the plaintiff. 

In her evidence the plaintiff states that her father physically 
coerced her and that her step-son Dijendra threatened to shoot 
her and that she signed the document under compulsion weeping 
and lamenting. All this I believe to be entirely false. So far 
from the plaintiff's father being in a position to coerce the 
plaintiff, he is according to the evidence entirely dependent on 
her and the plaintiff has more than once threatened to cut off 
the allowance she makes to her father unless he complied with 
her wishes. No stress was laid on this part of the case during 
the argument which was however addressed to establish that the 
ekrarnamah was procured by the unlawful detention of the 
plaintiffs ornaments. It has been contended firstly that the 
defendants knew that they had no claim whatever to the orna- 
ments, and, secondly that even if this be not so it is not necessary 
that the detention should be unlawful in the sense that the person 
retaining the property knew that his claim thereto was wholly 
unjustified. It may well be that a person should not lose his 
property because another has mistaken his rights and that 
detention is unlawful whenever „it is by a person who has no 
right to the property, but in my opinion the Plaintiff has not 
established that there was unlawful detention in either sense-; I have 
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already referred to the facts upon this part of the case. The 
defendants did not claim all the ornaments which as stated were 
deposited with the Bank in the name of the testator and not of 
the plaintiff. The defendant Lokendra says that among the 
ornaments deposited there were some belonging to his mother. 
These ornaments were to have been given by the testator to the 
defendant's two youngest brothers Harendra and Parendra who 
were yet to be married. The ornaments were to be given to 
their brides at the time of their marriage. The plaintiff admits 
that her husband gave some ornaments to his wife Satyabati, but 
while the defendants say that the ornaments were kept at the 
Bank, her case is that the ornaments were given to and kept with 
his daughter Giribala on account of the two sons. The plaintiffs 
stated that unless this dispute about the ornaments was settled 
by the surrender of the defendants claims, she could not carry 
on negotiations fora compromise, The defendants accordingly 
gave up their claim. Before the 7th April 1903 plaintiff did not 
apply to have her name recorded as the owner of the ornaments 
nor for their withdrawal. On that date application being made 
an order was passed by the Director of the Bank for the muta- 
tion of the plaintiffs name in lieu of that of the testator. The 
ornaments were however apparently left with the Bank until July 
and August 1904 when application was made for their with- 
drawal and they were made over to the plaintiff on the 16th 
February 1905, the delay being due both to the loss of the 
original receipt given to the testator and to an intermediate 
claim by Giribala for the ornaments. It is not possible I think to 
say on the evidence that there was no donafdes in respect of the 
ornaments claimed. Moreover although it is now alleged that 
the plaintiff was coerced into signing the e&varnamah by reason of 
the alleged unlawful detention of the ornaments, the plaintiff 
does not herself say in her evidence that this was the case. This 
it has been argued is immaterial. But this is not so. If a person 
allleges that he or she was induced to do a particular act which 
he or she would not otherwise have done but for pressure put, 
that party must give evidence that it was such preasure which 
induced the act. The pressure which was in fact alleged was by 
the plaintifs father, a case which in my opinion has entirely 
failed. I would here make an observation concerning the general 
charges of oppression of the plaiftiff. It does not seem to me 
to be credible that had the plaintiff been harassed and oppressed 
as alleged she should not have complained of it, Had she done 
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80, it is impossible to suppose that those-who were friendly to-her, 
such as her pleader Girindra Gupta would not have taken steps 
to protect her but would on the contrary have advised a settle- 
ment which according to information given to them by the 
plaintiff had been procured by such alleged oppression. That 
they did so shows that no complaint of such oppression was 
made and the record bears no evidence of such complaint. These 
and the other allegations appear to have been after-thoughts 


when for. some reason or other the settlement was subsequently- 


repented of. 

Nextly as regards the alleged fraud and misrepresentation, it 
is no doubt clear that though mistake in law is not a ground for 
setting aside a compromise, there must be an absence of all fraud 
and misrepresentation. Thougha claim may be in fact unfounded 
the party setting it up must at least believe that he has a claim 
which can be settled. This question as also the last is one of fact, 

The fraud and misrepresentation alleged is with respect to 
that portion of the ekvarnamah which deals with the claim of 
Srimaty Jagut Tarini. The defendants after referring .to their 
own disputes with the plaintiff recite a claim by this lady, a third 
party, with respect to certain of the properties disposed of by the 
testator. The Subordinate Judge’s finding isin favour of this 
claim. He says after a review of the evidence “upon the whole, 
I am inclined to think that Jadu Nath was in charge of Jagut. 
Tarini’s properties and funds the value of which it is difficult to 
say ; that the disputed bungalow was purchased in her name and 
the understanding was throughout that her grandsons were to get 
it, and this was confirmed by the first will and the deed of release 
was only a transaction to give effect to the arrangements in it. 
The correctness of this finding is not only challenged but it is 
said that it is absolutely without foundation and was known to be 
so by the defendants who fraudulently put it forward to secure a 
compromise. No doubt there was-a registered release by Srimati 
Jagat Tarini but the latter as isso commonly the case (and is 
indeed the case of the plaintiff as regards the ekrarna mak itself). 
set up a defence that she did not understand it. That she was 
making a claim appears not merely by her signature to the. 
shrarnamah but by the evidence of the plaintiffs’ witness Girindra 
Gupta. The plaintiffin her evidence says that her husband had 
told her that he had purchased property benam in the name of 
Srimati Jagat Tarini. She knew this fact therefore before the’ 
execution of the eérarnamah. She must also have known that 
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Srimaty Jagat Tarini bad executed a release in respect of the 
property so purchaesd, for the e&rarnamah expressly refers to this 
release although in her evidence she says she had never heard of 
this release until after the execution of the ekrarnamahk when the 
document was found. A good deal may no doubt be said against 
the validity of this claim and it may be that were it the direct 
subject matter of litigation, I should be disposed to hold that 
it had “not been made out. The alleged letter of the testator 
dated the and May 1901 which supports it is charged to be a 
forgery. The case for the defendants is that the lands of the 
Chota Bunglaw and tank belonged to Jagat Tarini but that a 
deed of release was obtained from her so that their might not be 
a dispute between the six brothers defendants, as these properties 
were tobe given to Harendra and Dijendra only. But the 
skrarnamah does not refer to any such arrangement noi is any 
mention made of the testator's letter of the and May 1901. 
Moreover before the deed of release was executed, the testator had 
made a will in respect of these properties. Further it is said what 
was the necessity for such an atrangement. Why should not Jagat 
Tarini herself have directly made a gift or will of the property 
to her grandsons instead of ostensibly relinquishing the property 
to Jadu Nath and leaving the matter practically at his discretion. 
The evidence also establishes that the testator spent a large 
amount on this property-to which Jagat Tarini laid claim as her 
own. What further it is asked was the necessity for stating in 
the ckrarnamah that Srimaty Jagat Tarini did not understand the 
deed of release which she executed. Why not have referred to 
the letter of the testator now produced and say that there was an 
understanding which nullified its effect? These and other argu- 
ments Have been addressed to us to show that this letter was 
concocted after the date of the ekrarnamah and for the purpose 
of establishing that there was substance in the claim of Srimaty 
Jagat Tarini which was put forward as one of the subjects of 
compromise. On the other hand, there is evidence that the letter 
bears the testator’s signature. Speaking for myself, I should, had 
I to deal with the validity of this claim, have been disposed to 
hold that it had not been made out. But it is necessary and we are 
asked to hold more than this, vis, that not only had Srimutty Jagat 
Tarini ‘no claim but that the defendants knew that she had no 
claim and fraudulently induced ‘Srimutty Jagat Tarini to assert it 
in order to compel the plaintiff to come to a compromise and then 
attempted to show by means of forgery that there was some 
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substance in the claim which justified them in putting it forward. 
I am unable however upon the evidence to cometo such a con- 
clusion. I do not think it is suficient to establish so gross a 
fraud nor do I see why the defendants should have resorted to it. 
There were quite sufficient grounds of dispute between them- 
selves and the plaintif with reference to the codicil to form the 
subject matter of compromise without bringing in the fradulent 
claim ofa third party ; as the claim was in fact made and it was 
desired to settle all disputes, it was probably considered necessary 
to mention it whatever may have been its actual merits. I am 
therefore unable to hold that the plaintif bas established the 
fraud and misrepresentation alleged. 

In this connection I may refer to an argument based on the 
doctrine of election. It is said that the defendants having elected 
to take possession of the immovable properties bequeathed to 
them by the codicil and they having done so before the execution 
of the ekrarnamah they thereby precluded themselves from sett- 
ing up thetitle of Srimaty Jagat Tarini to the Khirgram Bungalow 
and also from contesting the validity of the bequest of that 
property in favour of the plaintif’s minor sons. But in my 
opinion section 16% of the Succession Act as incorporated by the 
Hindu Wills Act has no application to the case ; the defendants 
are not claiming as their own any property that the testator has 
disposed of and the matter before us is not one in which any 
question of election comes into operation. 

Something was also said as to want of consideration. But 
the consideration in such cases is not the sacrifice of any right 
but the settlement of a dispute, andthe Court does not consider 
narrowly the quantum of consideration. In my opinion the 
agreement was not void for want of consideration ; equity leans 
towards the maintenance of family arrangements and the eArar- 
namah in suit appears to one to have been a fair settlement of 
the dispute between the adult plaintiff and the defendants and 
has been acted upon. I refer to the adult plaintiff only as the 
Subordinate Judge has not allowed her to prosecute the suit on 
behalf of the minors. Their interests are accordingly unaffected 
by this appeal, for I do not think that we should as we have been 
invited by the respondents to reverse the lower Court's 
decision upon this-point. Moreover the necessary materials are 
not before us. I would accordingly dismiss this appeal with costs 
to be paid by the adult appellant. 

-- Coxe J.—The principal plaintiff in this case was the third 
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wife of the late Rai Jadu Nath Mukerjee Bahadur, the defendants 
being his sons by another wife. He executed a Will in November 
1900 which was deposited at the Registration Office. In Febru- 
ary 1902 he removed from his principal house to his house at a 
place called Khirgram about a mile off and lived there with the 
plaintiff. On the 28th April 1902 he executed a codicil to his 
Will, which also was deposited in the Registration Office. He 
died on the 27th June 1902. Disputes arose about taking out 
probate and administering his estate. Sometime in September 
a meeting was held and it is alleged by the defence that a com- 
promise was arrived at. The plaintiff's case is that nothing was 
settled, A little later the plaintiff's father returned to Hazari- 
bagh and further discussion ensued with reference to the dispute 
which ended on the 16th December 1903 in the execution of an 
agreement. This was to the effect that the plaintiff should 
resign a certain proportion of what are called the monetary 
assets and also the Khirgram bungalow and tank and that all 
the executors should take out probate of the Will and codicil 
amended according to the terms of the agreement. An applica- 
tion to this effect was put in by both parties on the roth March 
1903 and granted on the 16th June 1903. The present suit was 
brought on the 21st August 1905. The plaintiffs plead that the 
principal plaintiff or, as she may be styled, the plaintiff, executed 
the chrurnamah without understanding it, under coercion and 
misrepresentation. The prayers are that, firstly, the ebrarnanah 
and, secondly, the probate may be declared invalid and’ cancelled. 
The Subordinate Judge has dismissed the suit and the plaintiff 
appeals. 

The appellant’s case is that the e#rarnamah is not binding 
on her, because the transaction was not properly explained to 
her, although she is a purdanashin lady and entitled to that 
protection. On the contrary it was obtained by misrepresenta- 
tion and coercion and therefore even if she were not a purdana- 
shin lady, it would be voidable by her. Moreover, it is argued 
that the ekrarnamah is void in any case, because the object of 
the contract was to defeat the provisions of law. Finally it is 
said that the defendants are precluded by section 167 of the 
Indian Succession Act 1865 from insisting on the ehrarnamah. 

It will be convenient to take up first the contention that 
the ekrarnamah is void because its object was to defeat the provi- 
sions of law.e It is argued that it is illegal to grant probate of a 
Will as modified by an agreement of the legatees and that, as 
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the object of the ekrarnamak was to obtain such a probate, it 
must be regarded as intended to defeat the provisions of the 
Probate and Administration Act, 1881. I doubt very much if 
this is correct. The law does not forbid the grant of auch a 
probate. It simply does not contemplate its possibility and I 
doubt if a contract of which the object-is to create a right, which 
is not contemplated in the Act, can be said to defeat-the provi- 
sions of that Act. Looking through the Act itself it is very 
difficult to see what provision of it can be said to be defeated by 
the contract. Moreover the breach of law is more technical than 
practical, The legatees could certainlytake out probate of the 
Will and codicil and then manage the administration-of the 
estate, so far ad it affected only their own interests, according to 
agreement among themselves. This is what was really intended 
and what has been done, and the fact, if it be a fact, that the 
means for carrying this arrangement out were illegal does not 
vitiate the contract on which these proceedings were based. -~ 
It does not appear to me, however, of much importance 
whether the grant of the probate was illegal or not, The Subor- 
dinate Judge has found that it was illegal and there is no cross: 
appeal. Assuming that it was illegal, it does not follow that the 
contract was illegal. The contract must be construed reasonably 
and so construed, it can only mean that the contracting parties 
agreed to apply for the grant of the amended probate. They 
could not contract that they would compel the Court to grant 
the probate, whether it wished to grant it or not. And the mere 
promise to apply for a probate that cannot regularly be granted, 
when, as in this case, the promisors clearly think that the grant 
is unobjectionable, cannot defeat the provisions of any law. If 
the law is defeated it is the grant and not the application that 
defeats it and this contract, though it speaks loosely of taking out 
probate, cannot reasonably be construed as meaning that the 
parties contracted that the probate should be granted. The 
promise to apply is analogous'to the contract in the first illus- 
tration to section 21 of the Contract Act and does not defeat 
the provisions of law any more than the contract in that ilus- 
tration does. < ae 
‘Another point “taken is that as the defendant’s case was that 
the codicil was obtained by undue influence, their promise 
amounted to an agreement to shut out evidence ofthe real mind 
of the testator and was therefore illegal. To-tHis the simple 
“answer is that to make the agreement illegal on this ground 
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it must be shown, not only ‘that the defendants pleaded undué 
influence, but that undue influence was really exercised. As: 
the plaintiff does not allege undue influence, she cannot plead 
that the agreement to exclude evidence of such influence was. 
kan 

I have no doubt, therefore, that the ekrarnamah is “not badi 
on the ground that its object defeated the provisions of any. 
law. 4 

The next questions to be decided are whether the plaintiff 
had the transaction properly explained to her and whether her 
consent was obtained by misrepresentation. That she knew. 
what the contract was is perfectly clear. She says—" At the time 
of signing I made the objection, vis., I won't execute it in that 
way, #.¢, I won't execute the instrument conceding to them 
all that they wanted #.¢., a moiety share of my money and the tank 
and the Chota Bungalow and half of the lands. The things were 
mine, why should I execute an instrument giving them the same } 
I therefore was making the objection.” Her letter also to Mr. 
Chuckerbutty (Ex. D3) shows that she knew perfectly well what 
the contract was. It remains therefore to be seen, firstly whether 
her position was properly explained to her and SEWAR 
whether her consent was obtained by misrepresentation. 

As regards the first point it is only relevant if the plaintiff 
is a purdanashin lady in the -sense attached to that expression 
bythe Privy Council decisions. lam clearly of opinion that 
she is not. Those decisions refer to people who are really kept 
in seclusion and have little or no commerce with the outer world. 
They are based on the fact of that seclusion, They attach 
no magic to the name of purdanasbin, but merely afford a just 
protection to weakness and ignorance. The word purdanashin 
may last for a long time yet, but as women get more and more 
emancipated, the decisions of the Privy Council: will become less 
and less applicable to them whether they continue to be called 
purdahnashin or not. Now in the present case the plaintiff 
cannot in my opinion be regarded as so secluded and ignorant as 
_ to be entitled to the protection that the Privy Council has given 
to really secluded women. The evidence leaves no doubt that 
she has as much commerce with the world as she wants and is 
not hampered in any way by such relics of the old system as she 
has chosen to retain. She discussed matters with her pleader,, 
Babu Kalipadæ Sarkar, without a veil, and went to be photo- 
graphed in Calcutta at Messrs. Sen and Co.’s. It is pointed out 
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that her sister-in-law Giribala, who is admittedly purdahnashin, 
was also photographed and it is argued that therefore this fact is 
of no importance. JI cannot agree to this argument. Both 
ladies probably retain the name of purdahnishins whether they 
are really emancipated or not is another question. Being photo- 
graphed certainly shows that the veil is beginning to be lifted. 
It may not by itself be proof of emancipation, but it may, taken 
with other circumstances, be some evidence of it. Those other 
circumstances exist in the case of the plaintiff. Whether they 
exist or not in the case of Giribala, this record does not show.’ 
Exhibit D3 also shows that the plaintiff was willing to meet and 
speak to Mr. Chuckerbutty and of course there is plenty of 
evidence on the other side to show that she was emancipated. 

But the evidence of the meeting which resulted in the 
compromise establishes that the plaintiff is a free and capable 
woman, who requires no special protection. It is quite clear 
from the evidence that this meeting was called by the plaintiff 
herself, that it was attended by several gentlemen, pleaders and 
others, besides some ladies, and that the plaintiff discussed the 
matters in dispute with freedom and with as much understanding 
of the case as any of the male defendants. Gopal Sen, a res- 
pectable witness for the defence, whom there is no reason to 
disbelieve, says that her face was unveiled, and all that her own 
witness Babu Girindra Kumar can say is that she might have 
had a sheet on, It seems to me clear that a lady who is able 
and willing to discuss her affairs with this publicity is not the 
secluded and ignorant creature that the Privy Council justly 
desire to protect. 

Even, however, if it be assumed that the plaintiff is entitled 
to be regarded as entirely secluded, the conditions laid down by 
the Privy Council as precedent to a valid contract by sucha 
woman have, in my opinion, been fulfilled. Those conditions 
are that the woman must fully understand what she is doing and 
that she must have competent and independent advice. Now 
in this case, as I have shown, the lady knew exactly what the 


agreement was. That she had access to competent and inde- | 


pendent advice is also clearly proved. A few days after the 
meeting her father returned to Hazaribagh and immediately 
began to try to get betterterms than had been settled at the 
meeting. The allegations of the plaintiff that her father betrayed 
and coerced her are in my opinion childish. He is conducting 
her case and has evidently been looking after her interests” 
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‘always. Her witness, Babu Rajani Kanta Roy, says he never 
“saw the father do anything from which he could think that he 
„was unfriendly to the plaintiff. And her witness Girindra Kumar 
says “up to the time of the e#rarnamak both Mohesh Babu, and 
Jotindra were not inimically disposed to the plaintiff. They 
had been during that period acting for the plaintiff and in the 


interest of the plaintiff. I had no doubt that up to the ekrar- 


nama both Mohesh Babu and Jotindra were acting for the 
plaintiff and in the interest of the plaintiff. They were doing 
what was for her welfare.” Besides at the time the plaintiff's 
brother Jotindra and her son Dwijendra, a boy 15 years old, 
-were acting for her and I can find no allegation that they too 
were really her enemies. 

_ Tt is quite clear that the plaintiff had the advice of Mohesh 
and Jotindra, her father and brother, before the e4rarnama was 
signed and this advice was, in my opinion, independent. As to 
legal advice she was able to consult several pleaders both by 
herself and through her father and brother. It is nowhere laid 
down that when a purdahnashim woman has access to legal 
advice and does not choose to avail herself of it, her contracts are 
invalidated. Her witness Rajani Kanta Roy, a pleader, says that 
Jotindra used to come to consult him about the defendants’ 
objections to the codicils. Babu Girindra Kumar says that 
before the application for probate he used to advise the plaintiff 
as a friend, though not asa lawyer. She wrote to him about 
the effect of the will and codicil. He says she did not want his 
advice but said inthe letters that she had been consulting 
with others about the effect of the will and codicil. The witness 
adds that be did not advise her because his advice was not 
pought for. He says dso that Priya Nath Mozumdar, another 
pleader, used to take interest in the plaintiffs case during the 
period between Jadu Babu’s death and the application for 
probate. In cross-examination he admits that Jotindra came to 
him very often after Jadu’s death and that Mohesh had talk with 
him several times before the e#rarnama. The next witness is 
the plaintiffs son-in-law Nibaran Banerjee also a pleader whose 
advice when given a year and-a-half afterwards is described in 
the plaint as independent legal advice. He says that he talked: 
to the plaintiff 4 or 5 times about the dispute over the will and 
codicil. He saw the draft of the agreement and though he says 


he does not recollect if it was before or after the execution of- 


the ekrarmnamah ; it is natural to suppose that it was before. The 


THE OALOUTTA LAW JOURNAL. [Von TX, 


-plaintiff’s son also spoke to him about the will’ and codicil and 
‘the plaintiff herself wrote to him 6 or 7 letters. He says that 
-he did not reply and did not advise, but it is difficult to believe 
-this. He too says that Priya Babu took an interest in the plain- 


tifs affairs. Thus it is clear that there were no less than four 


‘pleaders, to say nothing of Mr. Chakerbutty, whose advice was 


accessible to the plaintiff, even if it-be supposed that they 
‘did not actually advise her. The supposition, however, seems 
to me hardly reasonable. The suggestion is that tbey all 
refused to- advise her but without applying their minds to 
the circumstances of the case, pressed her to compromise in 
order. to avoid litigation. It seems to be altogether unlikely 
that these gentlemen were able to abstract their attention from 
the circumstances of the case for this period of several months, 
during which the plaintiff was writing letters to them, her father, 
brother and son were visiting them, and evidently the plaintiff 
and her father were leaving no stone unturned to get all they 
could out of the dispute. 

-I hold, therefore, that the plaintiff knew perfectly well what 
the was doing and had access to and received plenty of indepen- 
dent legal advice. It must next be considered if her consent was 
obtained by any misrepresentation. 

- '. The misrepresentations pleaded are (1) that the codicil might 
‘be rejected as being obtained by undue influence, (2), that the 
value of ‘the -estate was under-estimated and (3) that the Khir- 
gram property might be successfully claimed by Jagat Tarini, the 
maternal grand-mother of the defendants. 

« As regards (1) the Subordinate Judge has gone into this 
question at great length, though it was not raised in the issues 
and has found thatithe codicil was obtained by undue influence, 
Tt has been strongly pressed upon us that he has misconstrued the 
law on the subject and that the influence which the plaintiff exer- 
cided was, in the light of modern decisions, nothing more than the 
natural influence of wife upon her husband. It appears to me that 
the question does not properly arise in this suit at all. If the plain- 
tiff could show that the defendants knew that no undue influence 
had been exercised and put forward the plea knowing it to be 
false ;-or that the plaintiff was a purdahnashin woman and that 
advice as.to the law on the subject had been withheld from her, 
the case would be different. But there is no reason at all for 
supposing that the defendants acted in bad faith sin announcing 
their determination to contest the codicil. They were “not 
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. present when it. was made and it seems to have been executed 
without much publicity. The principal defendant went away 
with others about 10 or 12 days before Jadu Babu's death to 

attend the wedding of the defendant Horendra. They left Jadu 
Babu in bad health, but bad health was usual to him and they 

.did pot apparently imagine he was near his end. During their 
absence he died somewhat unexpectedly and the codicil then 
became knawn to them, The testator had for sometime lived 

“with his wife and not with them and had been addicted to 
liquor and opium, “It seems to me, without imputing any 

-undue influence to the plaintiff, that the step-sons might reason- 
ably under such circumstances suggest that all was not right and 
determine to put the plaintiff to strict proof of the will and require 
her to clear herself from the suspicion that she had used improper 
influence. As has been said the plaintiff had plenty of legal 
advice available to enable her to judge how far such a determi- 
-nation would be dangerous to her and I have no doubt that she 
availed herself of that advice. What was the exact advice given 
it is not easy to say, but there is no reason to suppose that the 
advice, whatever it was, was not given in good faith, In those 
circumstances the assertion of the defendants that they would 
cattack the codicil certainly does not amount to misrepresentation, 

As to the second point, the plaintiff says that she was told 
that the value of each share of the assets was Rs. 200 or Rs, 300 and 
would never have executed the e4rarnama if she had known that 
the value was Rs, 2,000, or Rs. 3,000 ; each share being 1/48th of 
the whole, and the effect of the compromise being that the 
plaintiff gave up 9 shares, The evidence, however, of any mit- 
representation on this point is quite unconvincing. Babu 

Rajani Kanta Roy says that plaintjff was never under any im- 
pression as far as he knew, that the value of the assets was only 
Rs. 15,000 as she now asserts, His impression was throughout 
that the value of 1/48th was about Rs. 2000, Babu Girindra 
Kumar’s estimate was, that the value was between Rs. 3,000, 
and Rs. 4,000. He is not prepared to say that he had no con- 
versation with the plaintiff or her relatives about the value. He 
adds that nobody to his knowledge ever estimated the value at 
less than Rs. 3,000. The plaintiff herself admits that Girindra told 
ber through her father of the value of the shares between the 
meeting and the ekrarnama, Mohesh says he told his daughter 
that ‘the assets would be a lac but that the whole would 

not bejrealised. I think the plaintiff has wholly failed: to 


— 


THE OALOUTTA LAW JOURNAL. _f¥ou IX. 


‘show that any misrepresentation was made to her’ about this 


matter. ‘ xe 
As tò the 3rd point the plaintiff's case is, that the Khirgram 
property was not Jagat Tarini’s and that the representation of 
the defendants on this point was, intentionally false. Here too 
the Sub-Judge believes that Jadu Nath was in charge of Jagat 
Tarini’s money and purchased the bungalow in her name on the 
uuderstanding that it would goto her grand-sons. The claim, 
therefore, cannot be regarded as obviously unreasonable, The 
property admittedly stood at one time in the name of Jagat 


-Tarini and was released by her to Jadu Babu in 1901. The 


plaintiff's. allegation that she knew nothing of the release and 


-would not have executed the ekrarnama if she had known of it 


cannot be believed. There was nothing clandestine about it, 
The deed of release (to which Nibaran was a witness) was in her 


_ - possession after Jadu Babu’s death, though she says that she was 


unable to find it. And it is clearly mentioned, both in the ekrar- 
nama and in the draft which was shown to the plaintiff 4 days 
before the ckrarnama was executed and subject to plenty of 
consideration before the ef1arnama was executed. The learned 


-pleader for the appellant has called our attention to certain 


points in the evidence such, for instance, as the omission of the 


-defendants to produce the accounts of the repairs of the bunga- 


low, which may lead to the inference that the property really 
belonged to Jadu Babu. Inthat case Jagat Tarini’s allegation 
that her release was invalid might have been dishonest. But 
this is mere inference and it seems to me that the materials on 
the record are quite insufficientZto justify a finding as to the real 
ownership of the property. And to find not only that Jagat 
‘Tarini’s claim was unfounded, but also that the defendants knew 
‘it to be unfounded, is in my opinion, quite -unwarranted by the 
evidence in the case. It follows that here too it cannot be held 
that there was any misrepresentation. 

I come next tothe plea of coercion. Originally assertions 
of violence were made against the plaintiffs father and one of 
the defendants, but these are not pressed and the action which 
is now gaid to amount to coercion is the detention of certain 
ornaments worth Rs. 8,000 or Rs. 10,000. These were deposited 
by Jadu Babu about a year before his death with the Chota 
Nagpore Bank and on the 4th July 1902, the defendants gave 
notice to the Bank that they were entitled to most of them and 
that they should not be delivered to any-one else. It is said 
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that by this action the plaintiff was reduced to poverty and was 
unable to negotiate with the defendants on equal terms. It may 
be observed that the plaintiff does not say that she executed the 
ekrarnamah under this coercion. In fact she denies it. She 
says “my father in concert with them said to me” unless you 
have this executed you have no other means. They are more 
powerful. All the respectable people of Hazaribagh are on their 
side. They have also detained your ornaments. You have not 
a single pice in your hands. Do this. Otherwise you have no 
means at all. “I did not even then agree todo.” Then she 
says that her father coerced her by threatening to assault her 
and catching hold of her. But I agree with the learned pleader 
for the appellant that it is unsafe in this country to attach too 
much .importance to the #$stssima verba of witnesses and that 
we should see whether the plaintiff was really subjected to 
oppression. | 
© “Now the first point that strikes me is that the ornaments 
were deposited by Jadu Babu himself; and the learned pleader 
for the appellant at first gave us to understand that these were 
part of Jadu Babu’s estate and came to the plaintiff by the 
clause in the Will which provided that the chattels in the 
testator’s Own use and possession should be considered as his 
wifes. But as in that event it was clear that the plaintiff could 
havé no right to. withdraw them until the probate was taken 
out; the contention subsequently relied on was that they were 
the plaintiffs own property. Now here too we are confronted 
with ‘an almost entire lack of materials on which to come toa 
finding as to whom the ornaments originally belonged to. The 
proof that they were -the plaintiff's rests on her own statement 
and on the fact that in the compromise they were given to her. 
Her evidence containg so many untruths that I am not disposed 
to attach much importance to her bare word. As to the abandon- 
ment of the defendants’ claim the defendant Lokenath says that 
“they never admitted that they were the plaintiff's, but gave them 
up to secure the compromise. And I think it would be alto- 
gether unsafe to infer that if in a family arrangement a claim 
is given up, the claim must necessarily have been unfounded. 
And there is the fact that they were not deposited by her or in 
her name. I donot think this evidence is sufficient to justify 
a finding that all these ornaments were the plaintiff's and there- 
fore their ‘detention cannot be regarded as unlawful. It is 
pethaps unneceasar y to consider whether even on the supposition 
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that the ornaments belonged to the plaintiffs, the defendants 
acted in good faith. But it may be observed tbat there is nothing 
unreasonable in their story that some of the ornaments were the 
property of their deceased mother. If that were so it is not 
likely that the males of the family would be able to say which 
were the ornaments of the plaintiff and which those of the 
defendants especially as they had been deposited a year before; 
In such circumstances it was only reasonable of them to tell the 
Bank to detain the ornaments until the claims could be decided, 
and this conduct on their part cannot be regarded as animated 
by an intention to cause the plaintiff to execute the agreement, 
within the meaning of section 15 of the Contract Act. 

But even if the ornaments did belong to the plaintiff, it is 
not proved to my satisfaction that their detention hampered the 
plaintiff in her dealings with the defendants. There was much 
property included in the Wiil and codicil about which there was 
no dispute. Lokendra says that the parties took possession of 
these items of the property before the e#rarnamak. This is also 
stated in the written ‘statement, but there is no clear denial of 
this assertion by the plaintiff though there is perhaps what 
amount to a denial by Mohesh. If this were so, although of 
course tenants and debtors might be recalcitrant until the parties 
came to an agreement, the ef4rarnamahk could have made but 
little difference to the plaintiff’s ability to apply for probate, 
for which no duty would be {payable unless and until she won 
her case. And after the ekrarnamah she could apparently get 
on quite well without her ornaments. They were -left in the 
Bank and though she applied to have her name recorded with 
respect to them in April 1903, she made no attempt to withdraw 
them till July 1904, when she had gone to Nibaran’s house and 
received his counsel that the eérarnamak could be upset. After 
that naturally enough, objections to her withdrawing them were 
raised but there is nothing whatever to show that she could not 
have taken them back at any time in 1903 or the first half of 


.1904. If then they were not necessary to her during that time 


why were they absolutely necessary before. It is not clearly 
proved that she could get nothing out of the properties that shé 
held without dispute. The collection papers are not produced. 
Tt is clear also that she drew about Rs. 600 from the Bank and 
she had jewellery worth about Rs. 3,000. In the letter marked 
Ex. Ca which, according to the learned pleader for the appel- 
lant, must have been written shortly after the probate, it appears 
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that she admitted that she had money enough to go to law. 
In these circumstances it may be that it would have been more 
convenient to her to have had undisputed possession of the 
ornaments. It is always convenient to bave money or things 
on which money can be quickly raised. But I think it is not 
proved that the want of these ornaments inconvenienced the 
plaintiff at all seriously or hampered her appreciably in dealing 
with the defendants. The statements of Girindra that he believed 
there was no coercion and Mohesh’s deposition before the District 
Delegate that the compromise was for the benefit of both parties 
are hard to reconcile with the theory that the defendants coerced 
the plaintiff into signing the e&rarnamah by reducing her to 
poverty. Finally the plaintiff’s long acquiescence in the ekrarna- 
mah renders the theory that she was compelled to execute it by 
poverty quite incredible. In my opinion the plaintiff has failed 
to prove that her consent to the efrarnamah was obtained by 
coercion. i 

Two minor points may be noticed, namely, first that tha 
defendants would have been precluded by section 167 of the 
Indian Succession Act from insisting in their claim to the Khir- 
gram property. Butit appears to me that Jagat Tarini is the 
only person who could have been affected by that section ; secondly 
it is urged that the Subordinate Judge was wrong in not allow- 
ing the plaintiff to prosecute the suit on behalf of the minors. 
But having regard to the result of this appeal, I think the 
Subordinate Judge’s order is for benefit of the minors and should 
not be interfered with. 

The result is that in my opinion the plaintiff has wholly 
failed to show that she is not bound by the ehrarnamah and 
accordingly I would dismiss the appeal with costs. 


N. K. B. Appeal dismissed. 


March, 80. 
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Before Mr. Fustice Mookeryee. 
REBATI MOHAN DAS 


v. 
, AHMED KHAN.* 
Chance of keir-apparent, binding—Mahomedan wife—Transfer of Property 
Act (I of 1888), section 6, ol. (a). 
A Mahomedan cannot, any more than ‘a Hindu, bind his chance as an 
helr-apparent, 
Sumsuddin v. Abdul Hossein (1) and Sham Sundar Laly Acchan Kumar (2) 
followed. 
Queasre,—Whether the effect of section 6 ol (a) of the Transfer of Property 
Act is not merely to except specially the chance of an herr-apparent from the 
category of transferable property but also to make the pnociple that equity 
considers that done which ought to be done entirely inapplicable. 
Appeal by the Defendant. 3 
Suit for a declaration that the mortgagee was not entitled 
to proceed against more tban 14 annas sbare of the disputed 
properties. 
The facts of the case and arguments appear sufficiently from 
the judgment. 
Babu Baikuntha Nath Dass for the Appellant. 
Babu Basanta Kumar Bose for the Respondent. 


C. A. V. 
The judgment of the Court was as follows : 


The subject matter of the litigation out of which this appeal 
arises admittedly belonged originally to a Mahomedan by name 
Haji Rahamat Khan who died about 15 or 16 years before the suit. 
Haji Rahamat Khan had two wives Manwar Bibi and Ayesha 
Bibi, by the former of whom he had two sons, Akmal Khan and 
Esop Khan. Shortly before his death, on the 20th September 
1886, he made arrangements for the residence and maintenance 
of his wife Ayesha Bibi and she executed an efrarnama by which 
she gave up her prospective right-to the property of her husband, 
After the death of Haji Rahamat, his property passed into the 
possession of his widow Manwar Bibi and her two sons, The 

* Appeal from Appellate Decree No 3123 of 1906 against the deores of 
Babu S1igopal Chatterjee, Additional Subordinate Judge ot Dacca, dated the 


24th July 1003, affirming that of Babu Monmotho Nath Mullick, Additional 
Mung! of Dacca, dated the 4th August 1904. 


(1) (1906) 8 Bom. L. B. 781; I. L B. 81 Bom. 165, 
(8) (1898) I. L, B. 21 All 7] at 80;"L. R. 25 I. A. 188 at 189, 


[No Letters Patent Appeal was preferred against this judgment —Rep.] 
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sons dealt with the property as if it belonged to them exclusively 


and executed a mortgage ia favour of defendant No, 1. Defendant 
No. 1 sued to enfarce his security, obtained a decree and 
asked for the sale of the mortgaged properties. The plaintiff had 
obtained a Hebabiliwaj from Manwar Bibi on the 14th January, 
1903 and on the 29th August following, commenced this suit for 
a declaration that the mortgagee was not entitled to proceed 
against more than 14 annas share of the disputed properties, and 
that be himself was entitled to the remaining 2 annas share which, 
he alleged, belonged to Manwar Bibi. The claim was resisted 
by the defendants on various grounds. The Courts below have 
overruled all the objections taken on behalf of the defendants 
and have made a decree in favour of the plaintiff. 

Defendant No. 1 has appealed to this Court, and on his 
behalf the decision of the Subordinate Judge has been challenged 
upon the grounds, that the ekrarnama executed by Ayesha Bibi on 
the 2oth September 1886 was inoperative as it purported to be 
a release of her chance of succession to the estate of her husband, 
that upon the death of Haji Rahamat Khan a 14 annas share in 
the properties left by him was taken by his two sons and a two 
annas share by his two widows, and that consequently Manwar 
Bibi from whom the plaintiff claims to have derived title under 
the Hebabiliwaj executed in his favour on the 18th January 1903, 
could not convey title to more than one anna share in the 
disputed property. It was argued, therefore, that the Courts below 
had erred in making a decree in favour of the plaintiff for the two 
annas share claimed by him. | : 

In support of this contention, the learned vakil for the appel- 
lant has placed reliance upon a recent decision of the High Court 
of Bombay in the case of Sumsuddin v. Adul Hossein (1). In this 
case, the Court was called upon to consider the question of the 
transferability or otherwise, according to the Mahomedan Law, 
of the chance of an heir-apparent succeeding to an estate. 
Mr. Justice Chandavarkar who heard the case in the Court of 
first instance and whose judgment is reported in Sumsuddin v. 
Abdul Hossein (2) held that under the Mahomedan Law, a mere 
spes successionis cannot be the subject of a valid ‘transfer, 
but that this principle does not affect a transaction in the nature 
of a family arrangement by which the father makés immediate 
provision for his daughter, to take effect both in his life-time 
and after his “death, in consideration of the daughter agreeing 


(1) (1906) L L. R. BI Bom. 165; 8 Bom. L. B. 78L 
(3) (1909) 8 Bom. L. B, 352. 


Ora.“ 
1907. 
= — 
Bebatt “Moh an ‘Dat 
P, 
Ahmed Khbah, 
Mookarjes, J. 
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not to ‘claim her legal share as heir on his death. The case was 
then heard in appeal by Sir Lawrence Jenkins C. J. and Mr. Jus- 
tice Beaman. The learned Chief Justice ruled that the chance of 
an heir-apparent succeeding to an estate is neither transferable 
nor releasable according to Mahomedan Law. He further pointed 
out that it was only by an application of the doctrine that equity 
considers that done which ought to be done, that such a chance 
could, if at all, be bound, but that inasmuch as it was not 
intended by section 6 clause (a) of the Transfer of Property Act 
to establish and perpetuate the distinction between that which 
according to the phraseology of English lawyers is assignable in 
law and that which is assignable in equity, it must be held that 
the chance of an heir-apparent had been especially excepted 
from the category of transferable properties and could not be 
dealt with on the principle that equity considers that done which 
opght to be done. J entirely agree with the opinion expressed 
by Sir Lawrence Jenkins that a Mahomedan cannot, any more 
than a Hindu, bind his chance as an heir-apparent, and in sup- 
port of thia view, it is sufficient to refer to the decision of their 
Lordships of the Judicial Committee in Sham Sundar Lal v, 
Acchhan Kunwar (1) in which it was held that a Hindu rever- 
sioner not only could not dispose of but could not bind his 
expectant rights. This principle is to some extent supported by 
the case of Abdul Wahid Khan vw. Mussi. Nuran Bibi (2), and 
was adopted by this Court inthe case of Nund Kishore Lal v. 
Kanee Ram Tewary (3)in which the learned Judges dissented 
from the contrary view which had been adopted in the case of 
Brakmadeo Narayan v. Harjan Singh (4). I reserve, however, 
my opinion upon the other question discussed in the judgment 
of Sir Lawrence Jenkins, namely, whether the effect of section 6 
clause (a) of the Transfer of Property Act is not merely to except 
specially the chance of an heir-apparent from the category of 
transferable property, but also to make the principle that equity 
considers that done which ought to be done entirely inapplicable. 
The question does not directly arise in this case, and appears to 


be not altogether free from difficulty. The cases of Hodson v. 


Trevor (5) and Holroyd v. Marshall (6), undoubtedly laid down 


(1) (1898) TA R. 251 A 188 at 189; I. L. B. 21 All 71 at 80. 


(2) (1888) L B. 191. A. 9l at 101; I. L, R 11 Calo. 597 at 606. 
(3) (1902) I. L R. 29 Calo. 855. (4) (1898) I. L, R, 35 Cale. 778. 
(5) (1728) 3 P. Wma. 191 ; 24 E. B. 695 : 


(6) (1883) 10 F. L. O, 191; 11 E. B. 999, 
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that a-contract made with respect to the sale or mortgage of 
future-acquired properties is capable of specific performance and 
transfers the beneficial interest in the property as soon as it is 
acquired [see also Flower v. Buller (1), Hinde v. Blake (2)). 
A similar view was adopted by Mr. Justice Phear, in Ram 
Chandra v. Dharmo (3). How far this doctrine may bave 
application inspite of the provisions of section 6 of the Transfer 
of Property Act may require examination when the question 
arises. It is sufficient for the purposes of this case to hold taat 
the deed of 1886 by which Ayesha Bibi released or abandoned 
all her prospective rights in her husband’s estate must be treated 
in law as inoperative. To this extent, therefore, the contention 
of the appellant is well-founded. But it does not necessarily 
follow that the appellant is entitled to succeed. Upon the death 
of Haji Rahamat Khan, his estate must be taken to have passed 
to his two widows and his two sons. The sons took a 14 annas 
share in the property left by the deceased and each widow took a 
one anna share. It has been found, however, by the Courts 
below that Ayesha Bibi, since the death of her husband, has 
acted on the assumption that the deed of 1886 is valid and 
operative. She has abandoned all her claims to the estate of her 
husband. Sbe has accepted maintenance from the heirs of her 
husband on the footing that she was not entitled to any portion 
of the estate, and at the time when the appeal was being heard 
by the Subordinate Judge, he had another litigation pending 
before him in which Ayesha Bibi sued to enforce her claim on the 
basis of the ekrarnamah against the heirs of her husband. We 
find, therefore, that for more than 12 years after the death of 
Haji Rahamat Khan, Ayesha Bibi has been excluded from the 
enjoyment of any portion of the estate left by him, and the 
properties have been enjoyed by the other widow Manwar Bibi 
and her two sons Akmal Khan and Esop Khan, as if Manwar was 
entitled to a two annas share and her sons were entitled to the 
remaining 14 annas. Under these circumstances, it must be held 
that, even if Ayesha Bibi had a good title to a one anna share of 
her husband’s properties, her right has been extinguished by 
limitation, and, by adverse possession against her by her co- 
widow. Manwar Bibi had acquired a good title to the extent of 
what would be her share in her husband’s estate. It necessarily 
follows that the plaintiff who claims under a Hibabilkiwas from 
(1) (1880) 15 @h. D. 665 (2) 084078 Beay, 284; 49 E. B. 9], 
(8) (1871) 7 B. L. R, 341 at 845. 
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CIvIL, Manwar is entitled to a two annas share of the disputed pro- 
1907. perties left by Haji Rahamat Khan. In this view of the matter, 
s i b 
Rebati Mohan Das the decree made by the Courts below is correct and must be 


affirmed, although some of the reasons given by the Subordinate 
KSE Judge for his decision may be open to criticism. It may further - 
Mookerjeo J. be added that the defendant appellant as mortgagee from the two 
~~ sons can in no event establish his title to more than 14 annas 
share in the properties, because it is not and caunot be disputed 
that his mortgagors never had any title to a larger share. The 
only question, therefore, would be, whether the remaining two 
annas share was owned by Manwar alone or by Manwar Bibi and 
Ayesha Bibi jointly. As Ayesha Bibi had never claimed any title 
to the one anna share which might belong to her and had allowed 
her co-widow to remain in possession of what she might have 
claimed, it is clear that Manwar Bibi had a good title to the two 
annas share which has been transferred to the present plaintiff. 
The appeal therefore fails and is dismissed with costs. 


A. T. M, Appeal dismissed, 


v. 
Abmed Khan, 


Von TA) ian o0tRt. 


APPELLATE CRIMINAL. 


Before Mr. Fustice Brett and Mr. Fustice Ryves, 
KHUDIRAM BOSE 
v, 


THE EMPEROR” 


Criminal! Procedure Ovdo (Aot V ef 1808), Soos. 164, 389, 348, 364, 387, 533— 
Plea, withdrawal of —Eniry of plea—Judgment in Sessions sase—Okarge to 
Assessors, incorporation in judgment—Legality—Confession af accusd— 
"Recording of confession—Narratice form—Language ef record— When 
to be signed by cocused—Polics qficer—Ilegality—Irregularity— Bwemina- 
tion af acousod, in Court of Session, not im peratire. 

A Sessions Judge should not incorporate in and treat as pert of, his 
judgment, his summing up of the case to the assessors. But if he does sa, it is 





. not an Megality. 


It is not absolutely necemary for a Magistrate recording the confession 
of an accused person to put down all the questions put by him to the accused, 
if such questions were merely formal, The confession is not rendered {nadmis- 
siblo if the accused has not been prejudiced, merely because it is taken down 
in narrative form. Queen Empress v, Bhairuh Chandra Chackerbutty (1) and 
King Emperor v. Rajani Kanto (2; distinguished, 

The irregularity, if any, is cured by the examination of the' Magistrate, 
under section 588, Oriminal Procedure Code, Fskoo v. The Empress (8) followed. 

It is not necessary for the Magistrate to warn the aoonsed that he was 
speaking to a Magistrate, if from the clrcamstances of the case, the accused 


must have known that he was speaking before one, 


Seotion 164, Criminal Procedure Code, absolutely prohibits the employment 
of a police offloer in taking down the confession of an accused person. A police 
officer cannot be employed even asa saribe to take down sucha confession, 
The statement of the Magistrate in his examination under section 588 must be 
taken as conclusive thatit was impracticable to record it in the language in 
which it was made, 

It isnot absolutely illegal to take the signature of the accused to his 
confession immodiately after it is recorded. 

It is not obligatory for the Sessions Judge to examine the acoused under 
section 842, Orlminal Procedure Code, more specially where the accused has not 
challenged the evidence. Section 290 of the Code makes soch examination 
optional withthe Judge, not imperative, 

If in sn examination of the accused by the Magistrate, some of the 
questions put are considered inquisitorial or in the nature of a croms-examination, 
that does not make the whole statement inadmisible, ; 

_ Semble, where a plea of ‘guilty’ is not acoepted, a plea of ‘not guilty’ 
ee ee ee 


ital Sentence Oase Ref No. 14 of 1908, on reference by ind appeal 
Ro, bu the decision of H. W. O, Carnduft Bey, Bpostal Judg. of M 
pur, 
(1) (1898) 30. W, N. 702. (2) (1908) 8 0, W. N. 38 


(8) (1887) I. L. R. 14 Calo, 589, 
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Case of murder. 


Reference by the Sessions Judge ander section 346 for 
confirmation of the sentence and also appeal by the accnsed. 

The facts of the oase appear-fully from the judgment. 

Babu Narendra Kumar Basu for the Accused :—The accused 
returned a plea of guilty,” ‘but that was not accepted by the 
Sessions Judge. “The plea may be withdrawn at any time. R.v. 
Brown (1). In Capital cases in England, he is generally advised to 


‘withdraw a plea of guilty, see 3 Hale’s Pleas of the Crown 225. 
_A plea of guilty does not necessarily admit the truth of the depo- 


sitions. See observations of Hawkins J. in Jn re Riley (2) and 
, Roscoe on Criminal Eyidence p. 169. 

The books record the fact that confessions are sometimes 
made by innocent persons, see 3 Russell on Crimes p. 478, and 
it is the duty of the prosecution to prove affirmatively that the 
confession was frëe and voluntary. See 2 Hale’s Pleas of the 


‘Crown, 285. Queen v. Thompson (3), and R., v. Warringham (4). 


See also  Chitty’s Criminal Law, p. 570a. 

The accused may be acquitted even after a plea of guilty ; see 
R. v. Plummer (5).and Reg. v. Brown (6). The case of R. v. 
Clark (7) have been ‘overruled ; see also X. v. Waddington (8). In 
the’ present” “case, my submission is that the pleaof guilty 
‘having Been withdrawn, the only evidence against the accused 
_consists in the two statements made by him, the first 
, before. the District Magistrate, “Mr. Woodman and the second, 


| before the Committing Magistrate, Mr. Berthond. The latter 
-has been rejected, and I submit rightly, by the Sessions Judge 
-himself as partaking of the nature of a cross-examination.. The 


former, I submit, is also not admissible because (a) the accused was 
“not warned that he was before a Magistrate, see Sec. 164 (3) and 
„Queen Empress v..Veran (9), (b) it was recorded in the immediate 
-presence of the Superintendent of Police who was the investigat- 
-ing‘dfficer, and other policemen, (c) it was admittedly’ given in 
„Bengali but recorded in English, while the Magistrate’s deposi- 
tion shews that there was a Bengali Inspector present ; ' see 


0) (1848) 17 L. J. (Mag. Cas.) 145. (4, (1851) 9 Den. 447. 

(2) (1896) 1 Q. B. 809. (5) (1902) 2 K. B. B89 

(3) 11898) 2 Q. B. 19; 17 Cox 64L (8) (1889) 24 Q. B. D. 857. 
(7) (1866) 38-L. J. M. 0. 18:10 Cox Cr. O. 888 

(8) (1800) 1 Rast 148: 6 R. R. 288, (8) (1896) 9 Aad. 234, 


Vor. IX] “area oobar.* 


Q. E. v. Nilmadhub Mitter (1), Fat Narayan Rat y. Queen (à), 


Lalchand v. Queen Empress (3) and Q. E. v. Rasai Mia (4). 


The Full Bench case in 15 Calc. 595 shews that this defect cannot 
be cured by an examination of the Magistrate under section 533, 
Criminal Procedure Code, (g) the questions and answers have not 
been taken down but the statement of the accused has been- 
recorded in narrative form. The cases of Jn the matter of Munshi 
Sheikh (5) and Fekoo Mahto v. The Queen (6) are distinguishable 


because there the only defect was in this respect. Lastly, (e) the- 
record was not signed by the accused till the next day, see” 


Empress v. Lal Sheikh (7) and Titu Maya v. The Queen (8). 
Even if the confession be held to be admissible, my submission 
is that it ought not to be relied upon as there are several 
obviously false statements in it. 

Apart from the confessions, the other evidence in the case is 
purely circumstantial, and not such as to exclude all other 
hypotheses but the guilt of the accused. 

Then again, the trial has been vitiated by the fact that the 
accused has not been examined under section 342. It has been 
held that such examination is imperative, see Q. Æ. v Chinna 
Pavuchi (9) and Queen Empress v. Bhadu (10). 

Then again, the learned Judge has, not given his findings on 
the whole evidence, but has treated his memorandum of the 
summing up of the case to the Assessors, as a part of his 


judgment. There is absolutely no warrant in law for sucha 


procedure, 


As regards the sentence, my submission is that considering 
the age of the accused and the finding of the Judge that his 


feelings are not fully developed, and also that he was probably 
the tool of others, and the nature of the crime—an insane act of 


criminal folly—I leave it to your Lordships to say if the only 
sentence that can conscientiously be passed in this. , case is, 
that of death. 

Mr. Orr (Deputy Legal Remembrancer ) for. the Crown: — 
The examination of the accused under section 342 is not obliga- 


tory where he has been examined before the Magistrate. The 


procedure laid down in’ section 286 et segg. has been, _ correctly 


followed. Section 289 shews that the examination is purely, 
optional. 


(1) (1888) L L. B, 18 Galo. 598 ~ (6) (1897) I L. R. 14 Cale. 589. 

(2) (1800) L L R. 17 Oslo. 862 ` CT) (1899) 8 O. w N. 887. i 
(8) (1801) I, L, R. 18 Oalo. 549 (8) (1877) I L. R. 8 Calo. on 0). 
(4) (1895) I. L R. 23 Calo, 817, (9). (1898), L L. B. 28 Mad. 1 

(5) (1882) I. L, R. 8 Calo. 616, (10; (1898) I L B.19 ALL re 
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The objections to the admissibility of the confession are not 
well-founded. Even if they are, the defects have been cured by 
the examination of the Magistrate under section 533. As to 
there being no record of the questions, see Q. Æ. v. Bhatrub (1). 

Babu Narendra Kumar Basu in reply -—Section 342 is 
mandatory. The words ‘if any’ in section 289 only refer to 
cases where there is nothing against the accused in the prosecu- 
tion evidence. The case cited cures the one defect. Where 
there are so many defects, the cumulative effect is that they 
cannot be cured. 


The judgment of the Court was delivered by 

Brett J.—The appellant Khudiram Bose was placed on his 
trial before the Sessions Judge of Mozufferpur charged under sec- 
tion 302, Indian Penal Code, with having committed murder by 
causing the deaths of Mrs. Kennedy and Miss Kennedy by means 
of an explosive bomb on the 30th April 1908 or in the alternative 
with having abetted the commission of the murders by Dinesh 
Chunder Roy or some person or persons unknown. The appellant 
pleaded guilty to the charge of murder. The Sessions Judge 
recorded the plea, but decided to hear the evidence and to try the 
appellant. He also asked a pleader to assist the accused in his 
defence. The trial was with the aid of assessors both of whom 
unanimously found the appellant guilty of murder. The Sessions 
Judge agreeing with the opinion of the assessors convicted the 
appellant of the offence charged and sentenced him to death 
under Section 302, Indian Penal Code. The case has been sub- 
mitted to this Court under section 374, Criminal Procedure Code, 
for confirmation of the sentence, and the appellant has also filed 
an appeal. 

The case for the prosecution was as follows: On the 30th 
April 1908 at 8-30 P: mọ, Mrs. and Miss Kennedy left the 
Station Club in Morufferpur to drive home in a single-horsed 
carriage. Their carriage is similar in appearance to that which 
the District Judge, Mr. Kingsford, was then using. On their way 
home the ladies had to take the road turning to the right or west 
after leaving the Club grounds and to pass in front of the com- 
pound of the house occupied by Mr. Kingsford. The night was 
dark. As the carriage reached the eastern gate of Mr. Kingsford’s 
compound, two men ran towards it from the opposite or southern 
side of the road where they had been concealed under the trees, 
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and one of them threw abomb or both threw bombs into the 
carriage. A loud explosion followed and the horse bolted with 
the carriage. It was stopped after a short distance and taken 
back to Mr. Kingsford’s house. The body of the carriage was 
then found to have been shattered and the two ladies to have 
sustained terrible injuries. The syce who had been standing on 
the footboard at the back of the carriage was picked up near the 
eastern gate insensible and wounded. Miss Kennedy died of her 
injuries within an hour. Mrs. Kennedy survived till the morning 
of the 2nd May, when she also died of the injuries which she 
had sustained. The syce at the time of the trial had not recovered. 
The medical officers who examined the ladies both before and 
after death, and also the syce, have given their evidenee and it 
leaves no doubt that the injuries which caused the deaths of the 
two ladies as well as those received by the syce were caused by an 
explosive bomb. The nature of the injuries leaves no reasonable 
doubt that the intention of the person or persons who threw the 
bomb or bombs was to cause the deaths of the inmates of the 
carriage. Whether his intention was to cause the death of the 
two ladies or of some one else does not affect his or their guilt 
(see section 301, Indian Penal Code) and there can be no doubt 
that the person or persons who threw the bomb or bombs com- 
mitted the offence of murder. As to the above facts there 
has been no contention in the appeal. 

The questions we have to decide are whether the appellant 
is the man who threw the bomb or one of the men who threw 
the bombs, if there were more than one, or whether supposing the 
bomb to have been thrown by his companion, the appellant is 
equally guilty of the offence by reason of the fact that the act 
was done in furtherance of the common intention of them both 
(see section 34, Indian Penal Code). The case for the prosecution 
is that the appellant and his companion were both present at the 
scene of occurrence with the common intention of killing the 
District Judge by means of an explosive bomb, and, if this was so, 
and one only of them threw the bomb in prosecution of their 
common intention the other was equally guilty of the offence of 
murder (see Foster’s Crim. L. 350.) 

The case for the prosecution connecting ‘the appellant with 
the offence as deposed to by the witnesses for the prosecution 
was as follows:—Prior to the occurrence, in consequence of a 
letter dated goth April 1908, received by the District Superin- 
tendent of Police of Moaufferpore from the Calcutta Police 
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Office, twò constables had been deputed by him to protect Mr. 
Kingsford. On the 30th April these constables, Tehsildar Khan 
and Faizuddin, were on duty guarding the road from the Club 
gate tothe eastern gate of Mr. Kingsford’s compound from 6 
P.M. At 7 P. M, they saw two Bengalis on the road and 
spoke to them, told them to go away and escorted them’ 
beyond the east gate of the Club. Both the constables have 
been examined as witnesses and have deposed that accused 
was one of the two men and that he was wearing a dark or 
striped coat. The other man was wearing a white coat. At 
8-30 P. M., the constables saw the Kennedys’ carriage drive out 
of the Club compound, and heard and saw the explosion when 
the carriage reached the east gate of Mr. Kingsford’s compound. 
They saw then two figures running away soùthwards from the 
spot, but lost sight of them in the darkness. Tehsildar Khan 
after following up the cairiage and seeing that the ladies had been 
seriously injured went to the thanah and lodged information. 
These constables gave a description of the two Bengalies whom 
they had seen at 7 P. M., to the District Superintendent of Police 
who came to the spot shortly after the occurrence. The District 
Superintendent of Police at once sent off Police officers with the 
descriptions given by the two constables by train with directions 
to watch the railway stations from Mozufferpore to Mokameh 
and Bankipore, and to arreat any one answering the descriptions. 
The next morning at about BAM, the appellant was arrested 
outside Waini station 25 miles from Mozufferpur in a mudis 
shop by constables Fateh Singh and Sheo Pershad Singh. At 
the time of his arrest a heavy revolver unloaded fell from his 
clothes and a smaller loaded revolver was taken from him as he 
drew it from his side with the apparent intention of using it, 
In his pocket were found 30 loose cartridges. He had a striped 
coat tied in a bundle round his waist. That has been identified 
to be the coat which he was wearing when seen outside the Club: 
compound by the constable at 7P. mM, on the evening of the 
occurrence. He had also a white silk coat with him. Other 
articles were found with him, but they are not of importance. 
He was taken to Mozufferpore by the District Superintendent of 
Police, who went to Waini on hearing of his arrest and was 
identified by the two constables as one of the two men whom 
they had seen loitering in front of the Club on the 3oth April 
at 7 P.M. He was met on his arrival by the Magistrate of the 
district and made a full and complete confession to hitin admitting 
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that he had thrown the bomb which killed the two ladies. He 
explains that he and the other man, whose name he said was 
Dinesh Chandra Roy had come up to Mozufferpore from Calcutta 
with the intention of killing Mr. Kingsford with a bomb and 
that they mistook Mrs. Kennedy’s carriage for that of 
Mr. Kingsford. Mr. Kingsford was said to have incurred the 


enmity of the accused and the Society to which the accused 


appears to have belonged, because in the discharge of his duty as 
Chief Presidency Magistrate in Calcutta, he had convicted 
persons connected with certain vernacular papers for having 
published seditious writings. On the rst May at 6 P. m. Nanda 


Lal Banerjee, a Sub-Inspector of Police, on leave, took the train 


from Mozufferpore to rejoin his station in Singhbhoom. On the 
platform at the Samastipur station, he noticed a young Bengali 
dressed in new clothes and shoes whose appearance excited his 
suspicion in connection with the murder at Mozufferpore on the 
previous evening. He got into the same compartment with him 
and questioned him. This annoyed the other man who left the 
compartment, but at Mokameh Ghat, the Police officer made 
apologies and again got intothe same compartment with him. 
Meanwhile the Police officer had telegraphed his suspicions to 
Mozufferpore and at Mokameh received a telegram directing him 
to arrest the suspected man. The Bengali on being told that he 
would be arrested on suspicion dashed off down the platform. 
He was pursued and caught by two constables at one of whom he 
fired a pistol but without effect. Immediately after his arrest 
he fired two shots into his own neck and fell dead. His body was 
taken to Mozufferpore. On the way at Barauni junction the 
body was shown to the two constables, Tehsildar Khan and 
Faijuddin, and was identified by them as the body of the com- 
panion of the appellant whom they had seen loitering about with 
him near the Club house at 7 P. m. on the evening of the 3oth 
April. At Mozufferpore the body was shown to the appellant in 
the presence of the District Magistrate - -and identified by him as 
his companion whose name he said was Dinesh Chandra Roy. 


‘The pistol with which the deceased had shot himself was shown 


to the accused and though he did not recognise it, he said that 
Dinesh had told him he hada pistol. It must be observed that 
21 of the cartridges found with the appellant at the time of his 
arrest fitted that pistol. 

To go back now to what happened immediately after the 


murder, the evjdence for the prosecution js to the effect that the 
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Magistrate of the district was called to the scene of occurence and 
after his arrival there and after he had seen the two injured ladies 
in the Judge’s house and the wounded syce lying by the culvert 
close to the scene of the explosion, his attention was called by a 
head-constable to a shoe lying on the maidan south of the trees 
from under which the two men were said to have run out to 
attack the Kennedys’ carriage: and he afterwarda found three 
others amongst a heap of Aankar on the side of the road. Of these 
three, two, being a pair, were found lying side by side as if taken 
off and left there by the owner. On the 6th May this pair of 
shoes which were found lying side by side were tried on the 
appellant in the jail by Mr. Rowland Chandra, Deputy Magistrate 
and were found to fit him. The appellant also said to the Deputy 
Magistrate " they are my shoes.” The other pair of shoes which 
were found lying apart were on the 3rd May tried by Mohamed 
Zamirul Husain on the feet of the dead body of Dinesh Chandra 
Roy and were found to fit exactly. The District Superintendent 
of Police who reached the spot soon after the occurrence also 
found a short distance off on the mardan south of the road a tin 
box in which was a piece of cloth. A constable Yakub Ali who 
was returning from duty at 8-30 P. m., on the 30th April, when 
on the road between the Dharmsala and the charitable dispensary 
saw two men running towards the Dharmsala. He spoke to them 
and they said they were running “ to catch a friend.” ‘One was 
wearing a striped coat, and the other a white one. The case for 
the prosecution is that the two men were the appellant and his 
companion fleeing from the place of occurrence. 

After the body of Dinesh Chandra Roy had been brought to 
Morufferpore, the District Magistrate with the District Superin- 
tendent of Police took the appellant, in consequence of statements 
made by him, to the Dharmsala and the appellant pointed out a 
room there in which he said he and Dinesh had put up. The 
door was locked but, on its being broken open a canvas bag 
amongst other things was found, on the bottom of which a layer 
of cotton wool was carefully spread. In the cotton wool were 
two indentations one of which might have been caused by the 
tin box which was picked up by the District Superintendent of 
Police, close to the scene of occurrence after the murder. Two 
servants employed at the Dharmsala, Kheman and Ramdhari 
Misser, have stated that the appellant with a companion stayed at 
the Dharmsala from the 1oth or 11th April up to the date of the 


` gecurrence, and another witness Keshub Lal Chatterjee, says that 
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he saw the appellant on the Secundrapore maidan in Mozufferpore 
on the roth April and spoke to him, The case for the prosecu- 
tion was that the appellant and his companion had been for some 
days in Mozufferpore prior to the day of occurrence waiting 
an opportunity to carry out their intention of murdering 
Mr. Kingsford. ‘ 

To prove the above facts 24 witnesses have been examined 
and the evidence of the Medical Officer has been put in. 

The witnesses include the District Magistrate and the District 
Superintendent of Police who prove the discoveries made on the 
spot after the murder, the arrival of the accused after his arrest, 
his confession, his identification by the two constables and by 
the coachman of Mr. Kennedy's carriage, and the discovery of the 
canvas bag in the room in the Dharmsala. They also prove the arrival 
of the body of the other man Dinesh Chandra Roy and his identi- 
fication by the appellant and Babu Joytish Chandra Sen, Sub- 
Divisional Officer of Barh, proves the identification of the deceased 
by the two constables as the man whom they saw with the accused 
at 7 P. M., on the evening of the occurrence. The District Judge 
Mr. Kingsford proves the occurrence, that the two injured ladies 
were driven to his house and the death of Miss Kennedy shortly 
afterwards. He also proves that he heard that an attempt was to 
be made on his life by some body sent from Calcutta. The coach- 
man Kali Ram who was driving Mr. Kennedy’s carriage at the 
time of the murder was also examined. It appears that when 
examined by the District Magistrate immediately after the occurr- 
ence he said that one man ran out and threw the bomb. The next 
morning, before he saw the accused, he said that there were two 
men who came out from under the trees, and one of whom threw 
the bomb into the carriage. The other man, he said, also threw 
something which too exploded and struck him inthe back. This 
witness and another, Mr. Wilson, who was offered for cross- 
examination alone speak of two explosions. The coachman 
repeated his second story in Court and distinctly said that he 
identified the appellant as the man who threw the bomb, and the 
Sessions Judge has believed his evidence on this point. The syce 
Sangat Dosadh proves the throwing of the bomb but speaks of one 
man only who was dressed in white. He was injured by the 
explosion and thrown senseless from the carriage. The constables 
Tehsildar Khan and Faizuddin prove that they saw the appellant 
and his companion loitering on the road outside the Club-house 
at 7 P.a, on the night of occurrence and ordered them ta 
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move on, They also saw and heard the explosion when the bomb 
was thrown. They afterwards identifed the appellant and tha 
deceased Dinesh Chandra Roy, Yakub Ali constable proves that 
he saw two men running away after the occurrence towards the 
Dharamsala, and that one was wearing a dark and the other a 
white coat. Keshub Lal Chatterjee proves the presence of the 
appellant and Kheman the presence of appellant and Dinesh 
Chandra Roy in Mosufferpore before the occurrence. Ramdhani 
Misser partly corroborates Kheman. Fateh Singh and Sheo 
Prasad Misser constables, prove the arrest of the accused at 
Waini at 8 A. M., on the morning after the occurrence and the 
articles found with him while Chatturbedi Ramadhur Samar 
and Nando Lal Banerjee prove the arrest and suicide of the man 
Dinesh Chandra Roy, Mahomed Zemirul Hossen proves that 
one of the pairs of shoes found by the District Magistrate fitted 
the deceased and Mr, Rowland Chandra that the other fitted the 
acoused and that he admitted they were his. The evidence of 
Col. Graniger 1. M. 8., proves the injuries sustained by Mrs, and 
Miss Kennedy and that their deaths were due to those injuries, 
Other witnesses including Police Officers were also examined to. 
prove minor and less important points. In addition to this there 
was the confession of the appellant made by him to the District 
Magistrate, and the statement of the accused recorded by the 
Committing Magistrate. 

The evidence has been discussed by the District Judge in his 
summing up of the case to the assessors which summing up he 
asks in his judgment may be read as part of hisjudgment. In 
his judgment he finds that the circumstantial evidence against the 
accused is overwhelming and fully established his guilt of the 
offence of murder and he says that he convicts the accused on that 
evidence. f 

He adds that he sees no reason for doubting the voluntary 
character of the confession made by the accused to the District 
Magistrate, or of the plea of guilty made by the accused to the 
charge. 

The Sessions Judge, however, in his summing up to the 
Assesors condemns the examination of the accused before the 
Committing Magistrate as being in the nature of an inquisition 
but he does not in his judgment say how much of it, he has 
accepted. However improper some of the questions may have 
been, it is, in our opinion, clear that the whole examination can- 
Rot be rejected as inadmissible, and it is unfortunate that owing 
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tothe method adopted by the Judge of incorporating his sum- 
ming up into his judgment, it is not clear how much he accepted. 

It is evident from the proceedings before the Sessions Judge 
that the appellant made no effort to dispute the truth of the case 
for the prosecution or to deny his guilt or that he was present 
at the scene of the murder. 

In his petition of appeal there is, too, no denial of his guilt 
or at least of his being implicated in the crime. In the first 
ground he says that he made his statement to the District Magis- 
trate in order to save Dinesh Chundra as he had been instructed 
by that person, and in the remaining grounds he suggests that 

_burdened as he was with two pistols and other articles and igno- 
rant as he was of how to use a pistol or to throw a bomb, it rests 
With this Court to consider whether the bomb was thrown by 
him or by Dinesh Chundra, and in the last ground he suggests 
that Dinesh Chundra committed suicide only because he was 
absolutely guilty or he threw the bomb. 

We will consider these grounds later on, but we have first to 
deal with the arguments of the learned pleader who has argued 
the appeal on the accused’s behalf and has adopted a line 
entirely different from that followed in the Court before which 
the accused was tried and entirely inconsistent with the grounds 
of appeal set forward by the appellant himself. Tbe grounds 
taken, we may observe, are almost wholly technical in their 
character and make no attempt to attack the case for the 
prosecution on the merits. 

The first object of attack is the judgment of the Sessions 
Judge. It is urged that the Judge could not under the law 
embody his summing up to the Assessors in his judgment, that 
therefore the judgment was incomplete as containing no state- 
ment or discussion of the evidence, and that on this ground the 
conviction cannot stand and that it should be set aside and a 
retrial ordered. The objection is in our opinion purely technical 
and has no real substance. Ifthe Judge had made a copy of his 
summary and had included it in the judgment, it is not dispu- 
ted that there could be no legal objection to its being treated as 
apart of the judgment. Such a summary would indeed form a 
natural part of the judgment, and though in it the facts and 
evidence are marshalled for the assitance of the Assessors, they 
are in reality the facts and evidence on which the determination 
of the case depended, the ultimate decision of which rested with 
the Sessions Judge, In his judgment the Judge records his 
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findings on the facts and evidence as explained in his summary, 
and though his method is inconvenient and not one of which we 
could approve for general adoption, we are unable to hold that it 
is illegal or that it vitiates the judgment so as to render it invalid. 
In view, however, of the objection taken we have thought it 
right as we are dealing with the appeal on the facts to set out 
the evidence in our judgment. 

The next object of attack is the confession of the accused record- 
ed by the District Magistrate. It has been recorded under the pro- 
visions of section 164, Criminal Procedure Code, and it is contended 
that the confession as recorded is inadmissible in evidence for the 
following reasons: (1) The Magistrate did not’ tell the accused 
that ne was making the statement to a Magistrate ; (2) the provisions 
of section 364, Criminal Procedure Code, were not complied with in 
that (a) every question put to the accused and every answer given 
by him were not recorded, (4) it was recorded in English, though 
it is clear from the evidence of the District Magistrate that it was 
practicable to have had it recorded in the Bengali language in 
which it was made, (c) that it was not signed by the accused on 
the day when it was recorded or inthe presence of the District 
Magistrate but was signed the next day in the presence of an 
Assistant Magistrate, and (d) that before recording it the Magis- 
trate did not satisfy himself that it was being made voluntarily. 

In dealing with these objections we find that the District 
Magisttate in his evidence admitted that he did not remember 
telling the accused that he was a Magistrate, but he adds that he 
did not do so because he thought that the accused must ‘have 
been aware that he was a Magistrate as he took him in the first 
instance to his Court for the purpose of recording his confession, 
We are of opinion that in the circumstances under which thé 
statement was recorded the accused must have been fully aware 
that the officer who recorded the statement was the District Magis- 
trate. That officer met the train in which the accused wad 
brought from Waini and 'by his orders the accused was taken to 
his Court. - The accused was not an uneducated, illiterate man 
and he must have been aware that the District Superintendent 
being in the- train with -him, the only officer with authority to 
pass those orders or to act in that way, was the Magistrate of the 
District. In fact in his examination before the Committing 
Magistrate the accused admitted that he’ understood that ‘the 
officer who took his statement was a Magistrate. 

Dealing with the next objection ‘under its*four heads, the’ 
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District Magistrate admits that he questioned the accused, but 
wrote what he stated in a narrative form. The whole statement 
after it had been so recorded was read over to the accused in 
Bengali and was admitted to be correct, except as regards one 
sentence which was struck out. We have gone carefully through 
‘the confession and so far as we can judge any questions which 
may have been put to the accused were of a purely formal 
character. The Magistrate could not have been aware of the 
facts beforehand so as to have elicited answers embodying them 
from the accused. It is impossible to see how in this case the 
accused can be said to have been prejudiced by the omission to 
record purely formal questions. 

The cases of Queen-Eimpress v. Bhatrub Chandia Chucker- 
dutty (1) and King Emperor v. Rajani Kanto Koer (2) to which 
we have been referred have in our opinion no application in the 
present case. In those cases the officer who recorded the confes- 
sions was held to have had no power at all to record state- 
ments under section 364, Criminal Procedure Code, and the state- 
ments were held not to be confessions within the meaning of sec- 
tion 164, Criminal Procedure Code. 

In this case we are satisfied that by the omission to record 
the statement in the form of questions and answers, the accused 
was not prejudiced or injured in any way in his defence on the 
merits, and that therefore the irregularity was fully covered by 
the provisions of section 533, Criminal Procedure Code. As autho- 
rity forthe view we take, we have only to refer tothe case of 
Fekoo Mahto v. The Empress (3). 

The learned pleader in dealing with the objection under the 
second head has contended on the authority of the cases of 
Queen Limpress v. Nilmadhub Mitter (4), Fai Narayan Rai ~, 
Queen Empress (5), Lalchand v. Queen Empress (6), and Queen 
Empress v. Rasat Mea (7), that the confession was inadmissible 
as it was recorded in English though given in Bengalee, and the 
prosecution has not proved that it was impracticable to have had 
it recorded in Bengalee. The District Magistrate has stated in 
his evidence: “It was not possible to record it (the accused’s 
confession) in Bengalee because I could not write Bengelee myself 
and had no clerk who could do so.” 

The learned pleader has however contended that as it appears 
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from a subsequent passage in the evidence of the Magistrate that 
it was read over to accused in Bengalee, it is clear that some person 
who knew Bengalee was present, he has suggested that a Bengalee 
Inspector of Police was present and has proposed that we should 
examine a police officer present in Court to ascertain whether 
this was so or not. Section 164, Criminal Procedure Code, 
however runs: “Every Magistrate not being a police officer may 
record any statement, etc..” and we have no doubt if any Bengali 
police officer was present at the time the confession was recorded 
and if he had been employed by the District Magistrate to record 
the confession. that objection to its admissibility would have 
been taken on the ground that it was recorded by a police officer. 
Nor do we think that the fact that the police officer was employed 
as a scribe of the statement would have been sufficient to meet 
the objection that he was a police officer. 

In our opinion the evidence of the District Magistrate is 
sufficient proof, that it was impracticable at the time the confes- 
sion by the accused was made to have it recorded in Bengalee. 
It was therefore rightly recorded in English in accordance with 
the provisions of section 364, Criminal Procedure Code, and was 
admissible in evidence before the Sessions Judge. 

It is clear that the statement was not signed by the accused 
on the day it was made, but it was signed the next day. The 
signature is taken as a voucher of the authenticity of the state- 
ment, not as an admission of its correctness. The omission to 
take the signature of the accused at the time the confession was 
recorded ought not to have been allowed, but in this case the 
Magistrate himself has sworn to the authenticity of the state- 
ment, and the omission seems to have been supplied by the 
accused without objection as soon as it was noticed. We are 
unable to hold that in this instance there was such an irregu» 
larity or illegality as would affect the adana DA of the state- 
ment in evidence. 

Furthermore we have to observe that it is clear from the 
examination of the accused before the Committing Magistrate 
that the confession was read over to the accused then and ad- 
mitted by him to be what he stated, though he alleged that in 
some particulars Dinesh had tutored him. 

The provisions of sections 164 and 364, Criminal Procedure 
Code, are clearly intended to secure a correct record of the 
statement of the accused. In the case of the confession in 
question the accused admitted on more than one occasion that 
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it was correct and the objections which have been taken are 
purely technical and do not go to the merits of the case, 

A further objection to the confession was taken that the 
District Magistrate before commencing to record it had not 
satisfied himself that the accused was making it voluntarily. The 
Magistrate was however careful after recording the statemenis 
to question the accused on this point and it was only after he 
had satisfied himself with regard to it that the Magistrate 
reoorded the certificate that it was voluntarily made. No sugges- 
tion was ever made by the accused during the trial, nor has it 
been made in his grounds of appeal that the confession was not 
made voluntarily. We agree with the Sessions Judge that the 
confession was voluntarily made and that it was admissible in 
evidence against the accused at his trial. 

The learned pleader has suggested that the appellant must 
have been under the terror of the police when he made the 
statement. The accused himself never said that such was the 
case and he never attempted either before the Committing 
Magistrate or at his trial to withdraw from what he had said, 
In his examination before the Committing Magistrate he explain- 
ed the points as to which he alleged Dinesh had tutored him, 
but they did not bear on the question. of the accused’s having 
committed the murder. ’ ; 

The learned pleader has lastly contended in respect of 
the confession that even if it be accepted as admissible, it 
is not to be relied on because it is clear from what the appel- 
lant subsequently said in his examination before the Com- 
mitting Magistrate that some of the statements, namely those 
which he said he made at the instigation of Dinesh were 
untrue, and because from the evidence of Babu Bechu Narain 
Lal, Deputy Superintendent of Police, it appears that the real 
name of Dinesh Chundra Roy is Profulla Chaki. We do not 
think this argument is sound, or that it is open to an accused who 
has made a confession, which is evidence against him, to contend 
that the whole confession is inadmissible because in his subsequent 
examination he may have said that some of the statements con- 
tained in it are untrue. In fact there is nothing to support the 
conclusion that the later statements are more to be relied on 
. than those first made, while on the contrary there is the fact 
that between the making of the confession and the examination 
of the accused before the Magistrate, Dinesh Chundra Roy had 
committed suicide, Moreover the -statements which are said to 
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be untrue have no bearing on the guilt of the accused for the 
offence charged. 

The confession gave a detailed account of the events leading 
up to the murder, its commission, and what was done by the two 
men afterwards. It is supported by the evidence, and it has never 
been suggested that the accused was tutored as to the statements 
made in it by any body except Dinesh. It was admitted by the 
accused before the Committing Magistrate to be true, and it has 
never been retracted, The petition of appeal merely suggests but 
does not distinctly allege that Dinesh Chundra Roy was the man 

who threw the bomb which killed the two ladies. 

On all these facts we must hold that the objections taken = 
the learned pleader fail, that the confession was voluntarily made, 
that it is admissible in evidence and that it is true. 

‘The next objection which the learned pleader has taken is 
that the whole trial is bad in law because the Sessions Judge failed 
to comply with the provisions of section 342, Criminal Procedure 
Code, and to examine the accused after the evidence for the pro- 
secution had been concluded. Section 342, Criminal Procedure 
Code, is as follows: ‘For the purpose of enabling the accused to 
explain any circumstances appearing in the evidence against him 
the Court may at any stage of any enquiry or trial, without previ- 
ously warning the accused, put-such questions to him as the Court 
considers necessary and shall for the purpose aforesaid, question 
him generally on the case after the witnesses for the prosecution 
have been examined and before he is called on for his defence.” 
The learned pleader contends that the examination is imperative 
in all cases. As to this contention we have to observe that the 
purpose of the examination is to enable the accused to explain 
the circumstances appearing in the evidence against him, and 
that the first paragraph in the section was expressly added by 
the Legislature in Act X of 1882 to limit the power of interroga- 
ting the accused to that object. Inthe present case the accused 
had admitted his guilt and had been examined under section 342, 
Criminal Procedure Code, before commitment by the Magistrate 
who held the inquiry. There could then have been no possible 
object in the Sessions Judge examining the accused further. 

The provisions of section 289, Criminal Procedure Code, 
which lay down the procedure in a trial by assessors after the 
examination of the witnesses for the prosecution have been 
concluded clearly indicate that such an examination is not neces- 
sary in all cases, The section runs; “ When the examination - 
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of the witnesses for the prosecution and the exarnination (if any) 


of the accused are concluded etc.” 


We hold therefore that inthe present case such an examina-" 


tion of the accused by the Sessions Judge was not necessary and 
that the omission to examine the accused did not constitute an 
illegality which would vitiate the trial. | 

In the present trial the accused was asked after the case for 
the prosecution had been concluded if he wished to adduce 
evidence and he replied in the negative. 

We have now to consider how far the examination of the 
accused as taken by the Committing Magistrate under section 
342, Criminal Procedure Code, was admissible. The Sessions 
Judge describes it as being of the nature of an inquisition, but 
wé, think that in saying this he goes too far. No doubt it 
consists of 55 questions but the greater number deal with facts 
deposed to by the-witnesses as to which the accused miight have 
wished to offer an explanation. Such questions were not object- 
ionable, nor indeed do the answers carry the case against the 
accused any further than the evidence. Others, that is to say the 
opening quéstions, were clearly such as the Magistrate ought to 
have asked and the answers of the accused were directed to 
explaining how far he had been tutored by Dinesh. Questions 
band ro to 19 should not have been asked,-and the answers may 
be discarded as evidence against the accused.- Questions 39 to 
43: seem to have been asked. with- the object of enabling the 
accused to explain his second answer and not with the object of 
eliciting from him stateménts to supplement the case for the 
prosecution, Questions 49 to 51 should perhaps have been omit- 
ted. The examination was certainly not in the nature of a cross- ex: 
amination to elicit statements from the accused.” Apparently in 
the inquiry: as in-the trial, the accused attempted no ‘defence and 
the object of the greater part of the questions seems to us to 
have been to ascertain whether the accused admitted’ the facts 
stated by the witnesses or wished to offer any explanation. The 
length of the statement séems to have suggested the i impression 
that it was inquisitiorial. 

..We hold that omitting the questions and answers-which we 
have noted, the rest of the examination was admissible in evidence. 
Some of the answers were clearly intended to tell in favour of the 
accused and though the. learned pleader for the appellant denies 
the admissibility of the examination as a whole, he has yet based 
his arguments on some of the statements contained in it. 
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_ The learned pleader has further raised the objection that 
the Sessions Judge having not accepted the plea of guilty was 
not entitled to rely on it in convicting the accused. "We do not 
think that the Sessions Judge has done so. Inhis judgment he 
has stated that he sees no reason for doubting the genuineness 
and the voluntary character of the plea gf guilty returned by the 
prisoner when ‘charged by the Court, but he has distinctly stated 
in the previous paragraph that he convicted the accused on the 
evidence. It would have been better if the Sessions Judge, when 
he decided to try the case, had followed the practice in England, 
and directed the accused to enter a plea of not guilty. The 
recording of the plea of guilty after he had decided to try the 
case was meaningless; unless he accepted it. If on the other 
hand he accepted it, there was nothing in issue between the 
Crown and the prisoner at the bar which he had to try. ` We have 
taken for the purposes of this appeal that the plea of guilty was 
not accepted and was not acted on, and therefore, we -have held 
that the accused is entitled to appeal to this Court on ma facts 
as well as on points of law. 

On the merits the only contention advanced by the learned 


.pleader for the appellant is that if the confession of the accused 


to the District Magistrate be rejected as inadmissible, there is 
nothing against the accused but circumstantial evidence, and 
that the evidence is insufficient to support the conviction. The 


~ contention loses much of its force’ as we have found that the 


confession is admissible, but we think further that it cannot be 
sustained. The circumstantial evidence against the accused is 


` in this case overwhelming and is in our opinion congistent only 


with the conclusion that the accused committed the otee; with 
which he was charged. ` 

The evidence for the prosecution stands T a un- 
challenged at the trial and in the course of this appeal, except the 
evidence of the coachman. As to the evidence of this witness 
we see no reason to differ from the conclusion of the Sessions 
Judge that it may be accepted so far as the identification of the 
accused as the man who threw the bomp is concerned. His first 
statement taken immediately after the excitement of the occur- 
rence when he must have been suffering from terror and excite- 
ment cannot. be relied on implicitly. The second statement was 
made before the accused was brought.in under arrest, and we 
think it may be accepted. As regards the identification of the 


: accused, we think wè should hesitate to differ from the finding of 
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the District Judge who had the witness before him and saw his 
demeanour under examination. At the time of the occurrence 
the lamps of the carriage were alight and it was certainly possible 
to see distinctly the face of a person approaching the carriage 
-especially as the evidence is to the effect that the accused’s head 
-was uncovered. : s a 
Apart from the evidence of this witness, however, we have 
it proved that prior to the occurrence the accused and his 
companion were staying in Mozufferpore for no ostensible object, 
and that accused gave a false description of himself. On the 
night of occurrence, accused and his companion were seen 
loitering near the scene of occurrence an hour before the 
murder. Two men were seen to run up to the carriage when the 
.bomb was thrown and two figures were seen running away from 
the .scene of occurrence, afterwards, also two men were seen 
_Tunning.to the Dharmsala whose description tallied with that of 
.the accused and his companion. Two pairs of shoes, one pair 
-belonging to each of them, were found close to the scene of the 
murder.. After the murder the accused and his companion fled 
in different directions leaving the room in the Dharmsala locked 
up with their things in it. The accused was. arrested 25 miles 
off the next morning. He was armed with two revolvers and was 
„carrying loose cartridges. .He attempted to escape at the time of 
his arrest. Round his body were found a striped coat and a white 


coat,similar to those which he and his companion were wearing. 


before the occurrence. Close to the scene of occurrence was 
found a tin-box which corresponded with the marks in the cotton- 
wool in the bag belonging to the two men found in the Dharmsala, 
and which, as it had evidently, been carried with care, presumably 
ccoptained the bomb with which the murder was committed. 
Accused’s companion was arrested two days afterwards. dressed 
in new clothes and shoes and after he had tried to escdpe and 
shoot one of his captors he committed suicide. Some of the 
„spare cartridges found with the accused fitted the pistol with 
which Dinesh Chandra Roy shot himself. 

These facts combined make .out against the accused a very 
„strong case and are in our opinion consistent with one view only, 
namely, that he committed the murder as charged. In addition 
to this evidence we have the confession of the “accused made to 
the District Magistrate supplemented, so far as we have already 
noted, by his examination before the Committing Magistrate. 


« . Ip his petition. of appeal the accused has suggested that it- 


HEE CALCUTTA LAW JOURNAL. [Von LX. 


is improbable that he committed the murder as he was burdened 
with the two pistols, the cartridges and the two coats. Of the pistols, 
‘which are revolvers, one only is heavy, the other being very light. 
The cartridges could not weigh more than a few eunces and the 
coats were in the wearing of the accused and his companion res- 
pectively at the time of the murder. These things were cer- 
tainly not in themselves so cumbersome as to have rendered the 
commission of the crime by the accused impossible or ¢ven 
-diffcult. Furthermore we have no evidence of what happened 
after the two men had been lost sight of in their flight to the 
‘Dharmsala, and it is impossible to say that things carried by one 
at the time of the. murder may not have been handed to the 
other afterwards. The-fact that the silk coat which Dinesh is 
said to have worn was found with the accused supports such an 
‘inference. After the murder the accused was arrested with the 
spare revolver, cartridges and the clothes worn by him and his 
‘companion which might have led to their. detection and 
these circumstances seem to support the conclusion ‘that the 
‘accused was the leading spint inthe murder. We are unable to 
accept the suggestion made. in the petition of appeal that the 
-bomb_ was thrown-by Dinesh. 

: We may add that even if such ma been the case the guilt 


“of. the accused would have been equal. .If he and Dinesh. went 


‘that night with the intention of committing murder . by . means 
.of the bomb and if in prosecution of this common object the 
caccused stood by and held’ the heavy articles and the coat of 
-Dinesh zo as to facilitate the commission of the offence by 
Dinesh and to assist his escape afterwards, and if Dinesh threw 


“the bomb the accused would be equally guilty with Dinesh of 


committing the offence of murder (section 34, Indian Penal Code.) 

-~ We. agree with the Sessions Judge and assessors in 
finding Khudiram Bose guilty of the offence of ` murder as 
charged. 

The case has been. tried: with aint care ‘and pem by the 
Sessions Judge and every assistance that was possible was given 
to the accused for his defence. We. may add -that we desire to 
endorse the encomiums passed by the Sessions Judge on the good 
‘work done by the District and Police authorities in the detection 
-of the offenders and in the investigation and inquiry into ans: 
‘offence. 

.It remains for us to determine ohare: there are to be found 
in. this.casp_ any.extenuating circumstances -in favour ‘of the 
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“accused which would in law justify usin reducing-the extreme 
sentence which has been passed by the Sessions Judge and in 
“dealing with this question, we are bound by the law and can only 
' give effect to considerations which would in law justify us in 

-interfering with the sentence. Other considerations, if there 
are any in this case, can only be dealt with by another authority. 
` The learned pleader for the appelant in pleading on behalf 

„of his client for a mitigation of the sentence has urged the 
. following facts ; (1) his youth, his age being about 19 years, (2) 
his confession to the District Magistrate which shows that his 
feelings have not been fully developed and that the crime was 

Jan insane act of criminal folly, and (3) his attitude during the 
trial which goes to support the inference that the accused is not 
a young man of strong mind, and that he was a mere tool in the 
hands of others. 

The accused is not a mere youth buta young man who has 
attained the age fixed for majority in this country. The crime 
was not committed at the instigation of older men present on 
the spot. For twenty ‘days the accused and his companion had 
been in Mozufferpore watching for an opportunity to commit the 
crime, and when they thought the opportunity offered itself 
they carried it. out with deliberation and determination after 
first taking precautions to avoid detection and -secure escape. 
It is impossible to treat the accused as a young man who did 
not know fully well the serious nature of the crime he was 
-committing. 

His confession does not appear to us to disclose that his feel- 
ing’ were undeveloped or that the act was one of criminal folly, 
He has given his reasons for the commission of the crime, and 
has explained the steps which he took to carry it into effect in 

“toncert with his companion. His conduct may, as the learned 
pleader observed, indicate great depravity and: wickedness of 

“mind, but that is not a fact which could be taken into considera- 
tion in extenuation of the offence. 

Nowhere in the defence during the trial was it stated that 
the accused was a tool in the hands of others In his confession 
he claimed that the intention to commit the crime was his own, 

‘though it had been aroused by the speeches and writings of 

-others and that the commission of the trime was carried out by 
him and Dinesh at their own initiative. Whether this be.true 
or not-it is impossible for us to say, but on the materials before 
us we are unable to giyo effect to the. suggestion of the learned 
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pleader that. the accused was a mere tool in the hands of others 
in committing the crime. 

The murder was deliberately planned and cruelly TH 
out under cover of darkness by the accused and his companion, 
both being armed with pistols and having made careful prepara- 
tions for their own safety and escape. , 

We can find in the case no extenuating circumstances which 
would in law justify our interference with the extreme sentence 
which has been passed on the accused by the Sessions Judge. 
We therefore confirm the conviction and penitence; and dikei; 
the appeal. 


N. K. B. zo 4 l Appeal dismissed 


APPELLATE CIV. 


and Mr. Fustice Doss. 
BIPIN BEHARI HATI 


v. 


AMRITA LAL BHATTACHARJI.* 
Bengal Tonancy dot (VIII of 1885), Boo, 85(3). 
The words in sub-section (8) of section 85 of the Bengal Tenancy Act " sub- 


-lease shall not be valid for more than nine years from the commencement of the 


Act” apply only as between the sub-tenant and the landlord. They do not 


-apply as between the tenant and the sub-tenant. 


Gopal Mondal v. Ethan (1) and Madan Chandra v, Jaki (3) followed, 
Appeal by the sub-tenant. 

Suit for apportionment of compensation. 

The material facts and arguments appear from the judgment 


‘of Maclean, C. J. 


Babus Mohendra Nath Roy and Krishna ‘Prasad Sarvadhs- 
kart for the Appellant. 
Babus ari Dutt and Monmokun Dutt for the Res- 


pondent, 
Tha following judgmenta were delivered : 


Maclean C; J.—The question which arises on this appeal 


‘isa wed ‘short one and one of law; and it is as to the apportion- 


‘frem Ori Decree No. 353 of 1906, against the decision of 
saputri E bdul Bari, Subordinate Judge, Hooghly, dated the 20th March 1908, 


- (1) 41901) LL.B, W Cale. 148 -- -~ (3). (1902) 6 O. W. N, 377, 
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ment of part of certain compensation money paid under the 
Land Acquisition Act as between the tenant of the land and his 
sub-tenant. We are not concerned with the rights of the zemin- 
dar, The zemindar has received a six-anna share of the com- 
pensation money and he is satisfied, and we have nothing to do 
with him. The question, as I have said, arises between the 
tenant and his sub-tenant as to the division of the remaining 
ten-anna share of the compensation money. 

The short facts are these : It appears that one Kishory Lal 
was an occupancy tenant of the land which was taken. He on 
the rst of September 1884 granted a permanent lease of this 
land at a fixed rent of Rs. 5-8 annas per annum; to the predecessor 
in title of the present appellants. That was a permanent lease. 
Prima facte in that state of circumstances the tenant would be 
entitled to the capitalized value at so many years purchase of 

the rent actually reserved by the permanent lease, with, if it 
Were assessable, any sum that might be added for the chance 
of the reversion falling in. But as has been pointed out in 
previous cases, it is difficult to place any money value on that 
chance and there has been no attempt to do so, on the present 
occasion. If the matter stood there, as between the tenant and 
his sub-tenant, the tenant would be entitled to the capitalized 
value of the rent and the sub-tenant to the rest. But having 
regard to section 85, sub-section (3) of the Bengal Tenancy Act, 
which provides that “where a raiyat has without the consent 
of his landlord granted a sub-lease by an instrument registered 
before „the, commencement of this Act, the sub-lease shall not 
be valid for more than nine years from the commencement of 
this Act,”—the lease here was granted before the Bengal Tenancy 
Act came into operation, —the tenant contends that inasmuch as 
he could not grant a.sub-lease for more than 9 years, the interest 
of the present appellant, the sub-tenant, has determined and he 
‘the tenant is erititled.to the whole of the remaining compensa- 
tion money. That practically (subject to a refund to the sub- 
tenant of what he paid as’ sa/gmi for the permanent lease). is the 
view taken by the lower Court. The sub-tenant has appealed 
and contends that the compensation money as between himself 
‘and his lessor ought to be apportioned by capitalizing at so many 
‘years purchase the rent payable under the ledse to the tenant 
‘and paying that sum to the tenant and the rest to himself. The 
‘question really turns upon the true construction of sub-section (3) 
of section 85 of. the Bengal Tenancy Act. I do not go into the 


kk 


OY, 
1908. 
Bepin Behari Hati 
Amrita Tal 
Bhattacharji. 
Maclean, | 0. J. 


AKAN 


Kia caLouria Law Joùeat, (Vor. 1X; 


question of- whether the tenant is not estopped from challenging: 
the validity of his own lease, as, on the merits I think the con- 
tention of the appellant must prevail. 

I think the words in sub-section (3) a “sub-lease shall not 
be valid for more than nine years from the commencement of 
the Act” apply only as between the sub-tenant and the landlord, 
The object of the section is to restrict the right of subletting as 
against the landlord: to protect the landlord against subletting: 
This view gains support from the words “without the consent 
of the landlord ” in sub-section 3 and “ valid as against the land- 
lord”. in sub-section 1. The point is not free from authority. 
The matter has twice been before this Court. Once in the case 
of Gopal Mondol v. Eshan Chunder Banerjee (1) and again in 
the case of Madan Chandra Kapali v. Faki Karikar (2); and in 
both those cases the above view was taken. 

I, therefore, think that the appeal must be allowed, and that 
the tenant respondent is only entitled to so much of the com- 
pensation money as represents the capitalized value of the rent 
actually reserved by the permanent lease, at so many years 
purchase. The parties consent that this should -be taken at 
25 years purchase, which is a liberal estimate. The rest of the 
compensation money: will go to the appellant, the sub-tenant, 
and he must have the costs of this appeal,. hearing fee, four 
gold mohurs. 


Doss J.—I agree. - 
N. KB. | Appeal allowed: 
' (1) (1901) L L. B. 90 Calo, 143. ' (3) (1903) 60. W. N; 877. 
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Mortgages— Pricrity— Subsequent mortgagee seching priority —Feilure to plead 
ih previous suti— Plea barred og subsoquont mika wanan jagi 
te disclose. aan 


There were three mortgages of- ene AAN E KA 
16 annas in favour of the plaintiff, The second in November 1894 in faotr of 
defendants 2 and 8. The third was in July 1900 for 8 annas-of the same 
property as also of another property in favour of the plaintiff and was mid to be 
for the first mortgage debt as also for a fresh Joan. © In April 1901, the mort- 


* Appeal from Decree No. 808 of 1006 against ihe decision of Batu 
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gagecs in the second transaction brought a suit on their bond and made the 
plaintiff a party on the bess of the last nortgage, obtained a decree and bought 
the property, The plaintiff then brought the present suit on the basis of the 


last mortgage alleging that as it kept alive the ljen created by the first bond, it 
was entitled to priority over the second : 

Held, he was bound to appear in the previous suit and raise this defence, 
By omitting to do so, he was precluded from setting up such a case now. 

Held alec, plaintiff was not bound in the suit of 1901 to disclose his first 
mortgage : 

Sri Gopal v. Pirthi Singh (1) and Gopal Lal v, Benarasi Pershad (2) distin. 
guished, 

Appeal by the defendanta 2 and 8. 


Suit upon a mortgage. 

The material facts and arguments appear from the judgment. 

Babus Fogesh Chandra Roy and Harendra Krishna Mukerji 
for the Appellants, 

Mouhie Muhammad Yousuf, and Babus Umakali Mukherji, 
Ram Charan Mitra, Haribhusan Mukerji and Chandrasekhar 
Prasad Singh for the Respondents. 

C. A. V. 

The following judgment was delivered : 

This is an appeal preferred by defendants Nos, 2 and 3 against 
the judgment of the Subordinate Judge in favour of the plaintiff. 

The action was brought on a mortgage executed on July 
17th 1900 by defendant No 1 in favour of the plaintif. The 
defendants appellants are mortgagees who obtained a decree on a 
mortgage, dated November 1894, against defendant No. 1. 

The question in controversy between the parties relates to 
the priority in respect of their charges. 

The mortgages which are material to the present appeal are 
three in number, The first is dated February 1894. Under it 
the defendant No.1 and a brother of his who is not a party to. 
the present action executed a mortgage of 16 annas of Aslampur 
in favour of the plaintiff to secure a sum of Rs 7,000. The 
second mortgage in point of date was executed in November 
1894. Under it the defendant and his brother granted a mort- 
gage of 16 annas of Aslampur in favour of the defendants 2 and 
3 to secure a sum advanced to them. The next mortgage is the 
one on which the present action is brought, that is dated, as we 
have said, 17th July 1900. It was expressed to be granted in 
consideration of the debt due under the mortgage of February 
1894 and of a further advance. By it the defendant No. 1 


(3) (1902) 1, L. B. 94 All, 499, (2) (1801) L L. B, 8} Calo, 428, 
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Orv. mortgaged an eight annas share of Aslampur and also an eight 
1908, annas share of Mukhbulpur in favour of the plaintiff in the 
Mahabir Pershad present suit, the result of the mortgage transaction being that 
"Singh the plaintiff had a mortgage over the entire property of Aslampur 
Prabhu Bingh. from the defendant and his brother granted in February 1894. 
` m. He also had a mortgage over 8 annas of Aslampur and 8 annas of 


Mukhbulpur granted by the defendant No. 1 only in July 1900, 
while the appellants held a mortgage of November 1894 over the 
whole 16 annas of Aslampur from the defendant and his brother. 
In April 1901, the appellants brought a suit on their mortgage 
of November 1894 and made the present plaintiff a party on the 
footing that he had acquired a subsequent interest in the mort- 
gaged property, The present plaintiff did not defend that suit, 
the appellants obtained a decree and the property was sold in 
execution of that decree and bought in by the appellants, In 
July 1905, the plaintiff respondent brought the present suit 
against the defendant No. 1 asking for a mortgage decree on the 
bond of July 1900 on the allegation that the bond though sub- 
sequent in date to the bond on which the appellants had obtained 
their decree nevertheless was entitled to priority over it inasmuch 
as it kept alive the lien created by the bond of February 1894. 
The learned Judge has given the plaintiff a decree. Against that, 
the defendants appeal. 

The first objection they take is that the plaintiff having been 
made a party to the suit of 1901 ought to have appeared in that 
suit and disclosed his mortgage of February 1894. It is argued 
that not having done this, he has lost the benefit of that security. 

We are unable to agree that there was any duty on him to 
set up a prior mortgage of November 1894. The case which the 
learned wakil for the appellant bas cited does not seem to us.to 
support the proposition. He relies on the case of Sri Gopal v. 
Pirthi Singh (1). That was a case in which there were 5 mort- 
gages dated respectively July 1871, August 1872, February 1874, 
July 1874 and August 1876. Of these, three prior to that of 
1876 were in favour of a man named Ishur Das. An action was 
brought by the representatives of the mortgagee under the last 
mortgage namely that of August 1876, claiming priority over all 
the earlier mortgages on the ground that the money was borrow- 
ed to pay off encumbrances created before 1871. They failed 
in this contention but got a decree entitling them to sell the 
property free from encumbrances after paying off inter alia the 
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bond of 1871. Ishur’s representatives did not set up the deed of 
1874. They afterwards brought a suit on that mortgage and it 
was held that they had lost their priority by their failure to set 
it out in their action in which the issue was whether the mort- 
gage of August 1876 had a priority over the mortgages created 
between that year and 1871. That was the issue and Ishur's 
representatives ought to have set up their claim with respect 
to the deed of 1874 and not having done so, lost their priority. 
But that case does not lay down that-where a puisne mortgagee is 
suing a mortgagor, the prior mortgagee is bound to come in and 
allege his prior mortgage. There were other cases also relied 
upon by the learned vakil for the appellant particularly, amongst 
others, the case of Gopal Lal v. Benarast Pershad Chow- 
dhury(1) where the plaintiff alleged that a certain person was a subse- 
quent mortgagee and that the plaintiff was entitled to sell clear 
of encumbrances. He obtained a decree and permission that there 
should be a sale failing redemption. The person whom he had 
declared asa subsequent mortgagee, subsequently set up a prior 
mortgage, and sued upon it. There it was held that the prior 
mortgagee ought to have set up his mortgage in the suit in 
which it was alleged that he was a subsequent mortgagee and the 
judgment went on on the ground that the plaintiff claimed to 
sell the property free from encumbrances and therefore was 
claiming a right which affected the rights of the prior mortgagee 
and if the prior mortgagee desired to dispute his right to sell the 
property free from encumbrances, he was bound to appear to set 
up his mortgage and resist it. f 

In the present case the defendants appellants merely asked 
for a decree on their mortgage ; they did not allege that they 
desired to redeem any earlier mortgage or to sell the property 
free from any prior incumbrance. There was no need, therefore, 
for the prior incumbrancer to come in and raise any case so far 
as the incumbrance of 1894 was concerned. The first objection, 
we think, therefore fails. 

The second objection seems to us to have much more 
weight in it. The appellants argue that if Babu Singh the 
mortgagee under the mortgages of February 1894 and July 1900 
desired to allege that the mortgage of 1900 had priority over 
the mortgage of November 1894, because it kept alive the lien 
created in 1894, he was bound to appear in the action brought 
by the appellants and dispute their allegation that his right 
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in the mortgaged property was a right subsequent to the appel- 
lant»? mortgage. In their plaint they had made him a party 
and they had him a party on the ground that he had some right 
in the property mortgaged in the bond acquired after the bond, 
the basis of the claim. " Therefore he was to meet their objec- 
tions by being impleaded as defendants.” The mofussi! pleading 
is often inartistic ; it appears to us to express the contention 
the defendant appellants desired to make with reference to the 
mortgage of 1900, namely, that it was a mortgage over which 
they claimed priority because their mortgage was prior in date. 
Now it seems to us that if the present plaintif desired to set up 
a case that his mortgage`though later in date was entitled to 
priority over the earlier mortgage of the defendant appellants, 
he was bound to raise that case in the action they brought, 
There would then have been a substantial issue to be tried. On 
the one side, the defendant appellants would have contended 
that his mortgage being later in time was subject to the earlier 
charge in favour of the defendant appellants, on the other side 
he would have contended that it had priority because it kept 
alive the earlier charge of February 1894. The question whether 
it did so, is one which ought to have been determined in that 
suit, and we feel considerable difficulty in seeing how the same 
issue can be raised in the present proceeding. 

The defendant appellants in their suit of 1901 asked for a 
sale under their mortgage. That is a sale subject to prior, but 
free from subsequent encumbrances but of course subject to the 
liability of being paid off by a subsequent encumbrancer. 

The mortgage of 1900 was a subsequent encumbrance: if 
the present plaintiff desired to allege that though subsequent, it 
nevertheless was entitled to priority he was, we think, bound to 
allege that contention inthe suit in which he was alleged to be 
a subsequent mortgagee. 

In our opinion he is now precluded from setting up the case 
which he ought to have set up in that suit. 

Then what is his position? Asa puisne mortgagee he was 


“entitled to redeem. 


Had the decree in the suit of 1901 beet properly drawn it 
would have limited a time within which the present plaintiff was 
to exercise that power and so save the mortgaged property from 
sale, but the decree contains no mention of any parties except 
the mortgagors. 

“Nothing therefore appears to have heen done which has the 


Vor IK.) kila ove. 


effect of taking away the right which the plaintiff had of 
redeeming the earlier mortgage of 1894. The conclusion we 
come to is that the plaintiff was not entitled to the decree he 
obtained in the Court of first instance on the footing that he 
was not precluded from asserting that his mortgage of 1900 was 
prior to that of the defendant appellants, but that his right to a 
decree on his mortgage is subject to his redeeming the mortgage 
of the defendant appellants. 

In this view of the case it becomes unnecessary to decide 
the other question argued t.e. whether the mortgage of 1900 in 
fact kept alive the earlier mortgage of 1894. 

For these reasons the appeal must be allowed and the decree 
made by the learned Sub-Judge must be modified. There must 
be a declaration that the plaintiff is entitled to redeem the appel- 
lants’ mortgage of November 1894. There must be an account 
of what is due to them under that mortgage. The plaintiff to 
pay that amount within 6 months, in default the action to be 
dismissed. 

If the plaintiff shall redeem then he will be entitled to the 
usual decree on his mortgage. 


N. K. B. Decree modified, 


Before Mr. Fustice Rampini and Mr. Fustice Sharfuddin. 
TOKHI SAHU 


v. 


TORI MUNDA AND OTHERS.* 


Ohota Nagpur Tanancy Act (Iof 1879 B.O. amondod by V of 1905 B. 0), 
Beo, 164—Emtrice, oorreciness of—Prosumption—Swit to oorrest, tf 
ioe—' Partioulars, includes what—Bengal Tenancy Aot (VIII of 1885), 
Seo. 108 B. 


The provisions of section 164 of the Ohota Nagpur Tenancy Act as 
amended by Act V of 1905, make the entries ina record-of-righta in cases of 
DMundari Khust Kattidari lands, conclusive evidence; that is, no sult lies to 
correct an entry of this desoription. 

The word ‘Particulars’ hasa very wide application and covers an entry 
such as declaring that the tenants have to pay eertain rents named in the 
record to persons other than a purchaser under section 128 of the Act, 


* Appeals from A te Deoreos Nos. 1100, 1206 to 1208 of 1906, agminst 
the decision of W. H Vincent, mi ngi, sudaa Oommissioner of Ghota cn 
dated the 20th March 1 Neato ee 
of Ranchi, dated the 19th September 1905, 
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There is no limitation as to the nature of the snit to which the provisions 
of section 103B of the Bengal Tenanoy Act applies. 
Appeals by the Plaintiff. 
Suits to declare certain entries in the record-of-rights in- 
correct, 


The material facts and arguments appear from the judgment. 

Babus Sharat Chandra Roy Chaudhuri and Charu Chandra 
Bhattacharyya for the Appellant. 

Babus Basanta Coomar Bose and F¥nanendranath Bose for 
the Respondents. 


The judgment of the Court was delivered by 


Rampini J.—These are four appeals against decisions of 
the Judicial Commissioner of Chota Nagpore who has disposed of 
the four suits out of which these appeals arise in one judgment, 
though he has dealt separately with each suit. The suits before 
him were numbered 60, 69, 57 and 58. The appeals before us 
are 1109, which relates to suit No. 60, 1206 which relates to suit 
No. 59, 1207 which relates to 57 and 1208 which relates to suit 
No. 58. We take up first, the appeal No. 1109 which relates tò 
suit No, 60. We may mention that these suits have been brought 
by a person who is described by the Judicial Commissioner as a 
Bania, who has bought certain tenures under the provisions of 
section 123 of Act I of 1879. The land in dispute had been 
settled and a record-of-rights regarding them has been drawn up 
and the plaintiff, the purchaser of the mouza has now brought 
these suits to have a declaration that the entries in the record-of- 
rights as regards the lands in dispute are incorrect. The first 
appeal 1109 which relates to suit No. 60 has reference to certain 
plots of land which have been entered in the record of rights 
as mundari khunt khattidari tenancies. The learned Judicial 
Commissioner has, therefore, held that the provision of section 
164 of Act I of 1879, as amended by Act V of 1905, apply and 
that consequently the entries in the record-of-rights with regard 
to these lands are conclusive evidence of the nature and incidents 
of such tenancies as well as of all particulars recorded in such 
entries. He has, therefore, dismissed the suit, and refused the 
plaintiff the declaration he seeks for. The plaintiff appeals and 
on his behalf it has been contended (1) that section 164 does not 
preclude a person from proving that the entry is incorrect 
when a suit is brought for that purpose; (2) even if that 
section applies, the entries with regard to the land in dispute 
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are not covered by the section ; (3) that the learned Judicial 
Commissioner is in error in supposing that the plaintiff who 
purchased under section 123 of Act I of 1879 purchased only 
the right, title and interest of two headmen of the village, 
whereas as a matter of fact he purchased the tenure itself ; (4) that 
the question of 12 years limitation does not arise in a suit 
between landlord and tenant. We are of opinion with regard 
to the first of these grounds that the provisions of section 164 
Act I of 1879 as amended by Act V of 1905 do apply to a suit 
of this nature. The learned pleader contends that those pro 
visions only apply to a suit in which the nature and incidents 
of the tenancy are involved, that is to say, not to a suit brought 
fora declaration that the entries are incorrect. But we are 
decidedly of a contrary opinion. We consider that the object 
of the provisions of section 164 as amended by Act V of 1908 
was to make the entries of record-of-rights in cases of mundari 
khuntkattidari tenancies irrebuttable in suits of such a nature 
as this, The provisions of the section are that the entries in 
record-of-rights relating to mundari khuntkattidari tenancies 
shall be conclusive evidence and that means, we think, that the 
Legislature intended to preclude suits of this nature being 
brought to prove that the entries made by the Settlement Officer 
ip the record-of-rights with relation to such tenancies are incor- 
rect. Then the next ground is that even if the provisions of 
section 164 apply, the entry which is the subject matter of this 
suit is not an entry covered by section 164. The entries com- 
plained of in this case are entries declaring that the tenants of 
the land have to pay certain rents named in the record-of-rights 
to a person other than the plaintiff. The learned pleader for 
the appellant contends that such entries are not entries of the 
nature and incidents of the tenancy. But we cannot agree with 
him, But however that may be, we must be guided by the 
provisions of section 164 as amended by Act V of 1905, which 
say: "and of all particulars recorded in such entries.” The 
word “ particulars” has a very wide application and must cover 
such entries as are complained in this suit. The next ground 
of appeal is that the plaintiff did not purchase only the interest 
of two headmen. This appearsto be perfectly immaterial, as 
the plaintiff is now precluded from questioning the entries in 
the record of rights relating to this land and from proving that 
the entries are incorrect. As for the last ground of appeal 
pamely that the question of 12 years limitation does not arise 
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in a suit between Iandlord and tenant, we need only say, that 
this is a suit in which the plaintiff's right as landlord is not 
admitted but on the contrary is denied. We therefore dismiss 
this appeal with costs. 

We now turn to appeal No. 1206 which relates to suit 
No. 59. In this case the declaration sought for is that the plot 
of land in dispute which is recorded as appertaining to a certain 
mokarari is not really the subject of the lease. The learned 
Judicial Commissioner has decided that the entries in the record: 
of rights relating to these lands in which they have been record- 
ed as appertaining to the mokarari must under section 103B of 
the Bengal Tenancy Act be presumed to be correct and that 
being so, and there being no sufficient rebutting evidence in 
this case to show that they were entered wrongly, the plaintiff 
is not entitled to the declaration sought for. The grounds of 
appeal, following the grounds of the previous appeal, are (1) that 
section 103B does not apply to a suit of this kind; (2) even if 
it does apply, there is sufficient rebutting evidence, and (3) that 
the admission of the lessee, that is to say, of the mokararidar is 
binding on him. We can only say that in our opinion the 
provisions of section 103B do apply to this case, there being no 
limitation as to the nature of the suit to which they apply. 
That section is “that every entry ina record-of-rights so pub- 
lished shall be presumed to be correct until the contrary is 
proved.” Such a presumption must arise in a case of this nature. 
The question as to whether there has been sufficient rebutting 
evidence is a question of fact and it is not our duty in Second 
appeal to go into the evidence and see whether there is sufficient 
rebutting evidence or not; but if we were to do so, we would 
have no hesitation in recording our opinion that the Judge is 
right in saying that there is no sufficient rebutting evidence. 
It is to be observed that the Judge has considered the oral 
evidence in the case namely, the evidence of the plaintiff and 
one Paulas Christian but be says that their evidence are entirely 
untrustworthy. The learned pleader calls our attention to the 
terms of the mokarart itself, but there is nothing in the mokarart 
which leads us to suppose that the entries in the record-of-rights 
as regards the land in dispute are incorrect. The mokarart gives 
certain boundaries of the land leased in the mokarart. These 
boundaries are very vague and wide. Whether they included 
the lands in dispute or not, we cannot tell. The pleader for the 
appellant seems to find faylt with the learned Judicial Commis- 
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sioner, because he has not made any local enquiry in this case, 
but it appears that the plaintiff never asked him todo so. The 
pleader for the appellant points out that the Judicial Commis- 
sioner has made a mistake in speaking of the evidence of the 
lessee as given by his son, whereas it was really given by the 
lessee himself, so that the admission which he speaks of in his 
judgment as that of the son of the motararidar is really an 
admission of the mokararidar. But this is immaterial. This 
lessee has admitted that the mokarart does not cover the land 
in suit and therefore his evidence to this extent supports the 
plaintiff’s case. But he has explained that although the lands 
are not really included in the mokarars he thought that they 
were, The pleader contends that this admission of the lessee 
binds him. But it is perfectly immaterial, as this admission of 
an ignorant person cannot settle the question whether the lands 
are included in the motarari sor not. That can only be deter- 
mined by an accurate local investigation. No such investigation 
has taken place. He thinks that the entriesin the record-of- 
rights with regard to this particular suit have not been proved 
to be incorrect. The appeal therefore fails and is dismissed 
with costs. 

We now turn to appeal No. 1207 which relates to suit No. 57. 
The learned Judicial Commissioner has dismissed the plaintiff’s 
suit agreeing with the Munsiff in this case also. The pleader for 
the appellant raises the same contention as he raised in the 
previous appeals, namely (1) that section 164 does not apply, 
(2) that if it does apply, it does not cover the entries in respect of 
the lands in suit, (3) that section 103 B does not apply to suits of 
this nature, and if it does, the presumption is rebutted. We need 
not consider the first and second of these grounds of appeal, 
because the lands are in mundari khuntkattidari tenancies, but 
however that may be, the presumption of section 103 B certainly 
for the reasons already assigned in our opinion does apply tọ 


lands in suit in this case, and for the reasons already givenin | 


suit No. 59 we think the learned Judge has committed no error 
in law in saying that the presumption arising under section 103 B 
as to thé correctness has not been rebutted. We therefore 
dismiss this appeal with costs. 

The last appeal is 1208, relating to suit No. 58 of the irer 
Court. This suit relates to gair masure and ryoti lands. The 
learned Judge is of opinion that these lands all form part of the 
khuntkatti tenancy and that if they do not, the plaintiff is met 
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by the presumption under section 103 B which he has not 
rebutted. The grounds of appeal urged are (1) that section 164 
does not apply, (2) section 103 B does not apply and (3) the learned 
Judge should not have goneinto the question as to whether the 
parties when they executed the kabuliat executed it under a 
mistaken impression or not, seeing that the kabuliat does not 
include the land in dispute. We need say nothing about the 
first ground, because we think that although the learned Judge 
has spoken of these as forming part of the khuntkatti tenancy, 
they are not entered in the record-of-rights as such lands. But 
section 103B does apply, and the learned Judicial Commissioner 
has rightly said that the evidence is not sufficient to rebut the 
presumption under this section, It is quite immaterial whether 
the Judge went into the question as to whether the parties, when 
they executed the kabuliat, executed it under a mistaken 
impression. What is material in this case is whether the lands 
are covered by the mokarari or not, and the plaintiff has not been 
able to show that they are not included in the mokarari, Under 
these circumstances, we see no reason to interfere with the 
judgment of the lower appellate Court. We dismiss this appeal 
also with costs. 


N. K. B. Appeals dismissed. 


Before Mr. Fustice Mitra and Mr. Fusiice Chitty 
PRASANNA KUMAR NANDI 


v. 
UMEDAR RAJA CHOWDHURY AND OTHERS." 
Hindu widow—A lienation— Legal nooossity—Opiion of selling limited or entire 
ostate. : 

A Hindu widow in possession of her husband's estate as his heiress may, 
if she pleases, and for legal necessity alienate only her limited estate, and the 
mere existence of such necessity would not be sufficient evidence to show that 
the entire estate was transferred, uf the deed of transfer showed without 
ambiguity that what was transferred was only the widow’s limited estate, The 
widow has the option of selling either her limited estate or the entire estate, 


Appeal by the Plaintiff. 
Suit for recovery of possession. 


Vor. IK] HIGH COUNT. 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Babu Harendra Narayan Mitra for the Appellant. 

Dr. Rash Behary Ghose, Moulvis Syed Shamsul Huda and 
Nuruddin Ahmed and Babu Biraj Mohun Mofumdar for the 
Respondents, 

C. A. V. 

The judgment of the Court was delivered by 


Mitra J.—The claim in this case relates to a twelfth share of 
certain immovable properties described in the schedules to the 
plaint. They wereʻat one time owned by three brothers Kasi Nath, 
Biswa Nath and Jagannath. Kasi Nath’s one third share devol- 
ved on his son the defendant No. 13. Biswa Nath died sonless in 
the year 1874 and his one-third share devolved on his widow 
Vishnupriya, who died in the year 1902. Biswa Nath left him 
surviving a married daughter Joytara, but she was son-less and 
became a widow in the life time of Vishnupriya, Jagannath 
also died while Vishnupriya was alive. The plaintiff and the 
defendants Nos. 14 and 15 are sons of Jagannath, and under the 
Dayabhaga School of Hindu Law, the plaintiff and these defen- 
dants as well as defendant No. 13 are equally entitled to the share 
of Biswa Nath. The plaintiff is thus entitled to a twelfth share. 

The contesting defendants are the purchasers of the share of 

Biiwa Nath from Vishnupriya and they have set up three deeds 
of transfer in support of their claim—two of the year 1881 and 
one of the year 1886. The first two deeds were executed by 
Jagannath and Vishnoupriya and covered their respective shares in 
some of the properties, the subject of this suit. The deed of 
1886 was executed by Vishnupriya alone in favour of Joytara 
who, it is admitted, was Jenamdar of the defendant No. 13. 
f The lower Courts have dismissed the claim of the plaintif 
Kolding that there were necessities justifying the sales by 
Vishnupriya. The finding is one of fact and the flaws in the 
reasonings of the lower Courts relied on by the learned vakil for 
the appellant are not sufficient in law to induce us to set it aside. 
If the appeal had rested only on the grounds impugning this 
finding, we should have no hesitation in dismissing the appeal. 

But, in .our opinion, the deeds of transfer purported to 
convey only the life interest of Vishnupriya ; and what passed by 
them to the purchasers was merely the limited estate of a Hindu 
widow and not the absolute estate left by her husband. It is 
conceded by the learned vakil for the respondents (and there can 
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be no doubt on the point) that a Hindu widow in posseasion of 
her husband’s estate as his heiress may, if she pleases, and for 
legal necessity alienate only her limited estate, and the mere 
existence of such necessity would not be sufficient evidence to 
show that the entire estate was transferred, if the deed of transfer 
showed without ambiguity that what was transferred was only 
the widow’s limited estate. The widow has the option of selling 
either her limited estate or the entire estats, 

The deeds appear to us to be unambiguous in these terms. 
By the first two deeds, Jagannath conveyed his absolute right, 
so far as his own share was concerned, and his reversionary right 
to the share of Viswa Nath which was expectant on the demise 
of Vishnupriya during his own life time. But he was not then 
the immediate reversioner—Joytara intervened and she was then 
capable of bearing a male child. Vishunpriya herself conveyed 
by the deeds her limited interest only. If Jagannath had been 
the immediate reversioner, he and Vishnupriya might jointly 
have given a good title to the purchaser, but the intervention of 
Joytara produced a different effect. The intention to convey 
only a limited interest being clear, the evidence and a finding of 
legal necessity are irrelevant. 

The third deed—the one, in favour of Joytara the benamdar 
of Surjya Kumar is still more specifie in its terms. By it 
Visbnupriya expressly conveyed her life interest only and relin- 
quished her widow’s estate. 

The learned vakil for the contesting defendants has asked 
us to infer from the finding as to the existence of legal necessity 
and from the surrounding circumstances that Vishnupriya intend- 
ed to transfer the right which her husband had and not merely 
her limited interest. If there was any vagueness in the terms of 
the instruments we might have done so, especially as it is a hard 
case for the purchasers. But there is no foundation for a plea of 
bad drafting and there is no vagueness or ambiguity. 

We are, therefore, compelled to set aside the decrees made 
by the lower Courts and to direct that the suit of the plaintiff be 
decreed with costs in all the Courts in terms of the prayers 
contained in the plaint. ome 


A. T. M, i Ade ot Appeal allowed. 
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Before Mr, Fustice Mookerjee. ` fe ee 
SHYAMA SUNDARI DASYA 
v - - 
MAHOMED ZARIP AND OTHERS.* 


Limitation Aot (XV of 1877), Boh II, Art. 14—Deolaration, sult for— Teranus 
afhosr, order of —Object of swit— Registration of namo— Possession, ecidence 
of—Partiss, defect of, question as to, |f oan bo reopened in second appeal. 

A suit for a declaration of title to immovable property is not governed by 
Article J4 of Schedule II to the Limitation Act, although the ultimate object, in 
case.of success is to set amde an order made by the revenue authorities, Such a 
suit is of the nature contemplated by section 89 of the Land Registration Act. ` 

Omrwnissa Bibos v. Dwar Ally Khan (1) and Luchmon Sahat CINY 
v, Kanchun Ojkain (2) followed. = 

Parbati Nath Dutt v. Raj Mohwn Dutt (3) distinguished. 

The registration of name under the Land Registration Aot is si aition of 
possession but not of title of a proprietor so registered. 

Ram Bushan Mahto v. Jebli Mahto (4) and Saranoati Das v. Dhanpet 
Singh (5) referred to. 

A party is not entitled to re-open a question of defect of parties in second 
appeal which was raised in the Court of first instance: but given up ia the first 
appalate Court. Se a s 

Appeal by the. padat 


Suit for declaration of title to certain pene havent in 
five villages. 

The facts of the case and arguments appear ce from 
the judgment. 

Babu Harendra A Mitter for the Appellant. 

Babu Biraj Mohan Mojumdar (with him Babu Dwarka 
Nath Chuckerbutty ) for the Respondents. 


The judgment of the Court was as follows: 


Mookerjee J.—The plaintiffs respondents sued for declaration 
of their title to certain specified shares in five villages, mentioned 
in the plaint, alleged by them to be included in zamindary Mir. 
Abdullah, forming Taluk No. 87 of the Collectorate of Mymen- 
sing. The Courts below have made a decree in favour of the 
plaintiffs. The second defendant has appealed to this Court and 


Appeal from Appellate Decree No, 1417 of 1004 against the decree of 
nab anda Nath Ma ae Subordinate Judge, Ist Court of Zillah 
Mymensingh, dated the 7th of March 1904, afftrming that of Babu Satis Ohandra 
Basu, Officiating Munsiff, ‘nd Court of Mymensingh, dated the 27th of 
February, 1903. | 

1) (1884) L L. R. 10 Oslo, 850, (8) (1901) I. L, B. 29 Calo. 867. 
2) (1884) I, L.B 10 Calo, 528, (4) (1882) L L. R. 8 Calo, 858, -~ 
(5) (1882) I. L. R. 9 Calc, 481; 12 0, L. B, 12. 


[No Letters Patent Appeal was preferred against this judgment.—Rep.] l 
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on her behalf the decision of the Subordinate Judge has been 
challenged substantially on two grounds, namely, first that the 
suit is barred under Article 14 of Schedule II of the Limitation 
Act, and second/y, that the Subordinate Judge has erred in relying 


‘ upon an entry made underthe Land Registration Act as afford- 


ing any evidence upon the question of title. 

In support of his first contention, the learned vakil for the 
appellant has pointed out that the order under the Land Regis- 
tration Act by which the application of the plaintiffs to have 
their names registered was refused, was made on the 2oth 
February 1900, but the present suit was not instituted till the 
17th March 1902. Upon these facts, it has been argued that the 
suit is barred under Article 14 of Schedule II of the Limitation 
Act. That article provides that a suit to set aside any act or 
order of an officer of Government in his official capacity not 
otherwise expressly provided for, must be instituted within one 
year from the date of the act or order.To determine whether the 
present suit is barred under Article 14, it has to be considered 
whether it can be treated as a suit to set aside an order of an 
officer of Government in his official capacity. In my opinion it 
„is not a suit of the nature contemplated by Article 14. It is not 
necessary for the plaintiffs to set aside the order of the Collector 
nor do they seek to do so. The suit is of the nature contemplated 

-by section 89 of the Land Registration Act, which provides that 
nothing contained in that Act and nothing done in accord- 
ance with that Act shall be deemed to preclude any person from 
bringing a regular suit for possession of or for declaration of 
-right to any immovable property to which he may deem him- 
self entitled. The plaintiffs seek for declaration of their title 
.to the shares in dispute. No doubt their ultimate object is, if 
‘they succeed in this litigation, to apply before the Collector for 

.Tegistration of their names on the basis of their title; but that 

-does not make this suit one to set aside an act of an officer of 

:Government. This view is in accordance with that taken by 
this Court in the cases of Omrunissa Bibee v. Dilawar Ally Khanti) 


.and Luchmon Sahat Chowdhry v. Kanchun Ojhain (2). In the 


second of the two cases to which I have just referred, it was 
ruled that the Civil Court has no power to set aside an order 
passed under the Land Registration Act and when a prayer for 
such relief is contained in a plaint which also seeks for a decla- 
ration of right and title to and confirmation .of possession in a 


(1) (1884) I. L; B, 10 Oalo, 850, (2) (1884) 1. L. R, 10 Calo, 535: 
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property, such prayer may be treated as mere surplusage. The 
suit is in substance one for the declaration of the plaintiffs’ title in 
respect of the property in dispute and to such a suit Article 14 
has no possible application. Reference was made by the learned 
vakil for the appellant to the case of Farbati Nath Dutt v. Raj 
Mohun Dutt (1) to show that Article 14 may apply toa case of this 
description. In my opinion the case relied upon is clearly dis- 
tinguishable and does not lend any support to the contention of 
the appellant. In that case it was held that a suit under sec- 
tion 150 of the Bengal Estates Partition Act of 1876 is governed 
by the one year’s rule of limitation provided in Article 14 of 
the second Schedule of the Limitation Act. A reference, how- 
ever, to section 150 of the Estates Partition Act shows that the 
suit contemplated by that section is a suit to modify or set aside 
an order of a Revenue Officer. A suit under section 89 of the 
Land Registration Act on the other hand isa suit of an entirely 
different description. It is, as I have already stated, a suit for 
declaration of the title claimed by the plaintiffs. I express no 
opinion upon the question whether the case of Parbutty Nath 
Dutt v. Raj Mohun Dutt (1) is or is not open to criticism, even 
with reference to the provisions of the Estates Partition Act. It 
is sufficient for the purposes of the present case to hold that the 
decision has no bearing upon the question of limitation raised 
before me. The first point taken on behalf of the appellant 
consequently fails. 

In support of the second contention, it is argued that the 
judgment of the learned Subordinate Judge is vitiated by the 
circumstance that he has relied upon Exhibit 13 (which is an 
extract from an entry made under the Land Registration Act) 
in proof of the title of the plaintiffs. To support this position, 
it is contended on the authority of the decision of this Court in 
Ram Bushan Mahto v. Febli Makto (2), that registration of name 
under Bengal Act VII of 1876 is not only not conclusive proof 
but is mo evidence at all, upon the question of title of a pro- 
prietor so registered, and such registration does not relieve 
a plaintiff from the onus of -proving his title to the land claimed 
by him. In my opinion, there is no room for any application 
of this principle to the facts of the present case. In the first 
place, as I shall presently explain, the learned Subordinate Judge 
has not in reality relied upon Exhibit 13 as proof of the title 
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of the plaintiffs, and in the second place, the principle laid down 
in the case upon which reliance is placed has no application to 
the facts of the present litigation. It appears that the plaintiffs 
as well as the defendants claimed title from a gentleman named 
I. P. Wise. He was admittedly the original owner of a 12} annas 
in the zamindary within which the villages now in dispute are 
situated. It does not, however, follow from this circumstance 
that Wise was entitled to a 12} annas share in every village 
tomprised in the zamindary. The plaintiffs asserted that by 
arrangement with his co-sharers, Wise was in possession of the 
entirety of four of these villages and of a share of the fifth 
village. The substantial question in controversy between the 
parties, therefore, was whether their common predecessor was 
in proprietary possession of a share only of the five villages 
‘corresponding to his share in the zamindary, or, whether he 
was in proprietary possession of the entirety of some villages 
and of a share in another village. The plaintiffs contended that 
Wise was in exclusive possession of the whole of the first four 
villages and of a share of the fifth village. In proof of this 
circumstance Exhibit 13 was received in evidence and it showed 
possession as alleged by the plaintiffs. The learned Subordinate 
Judge has not treated their Exhibit as evidence upon the ques- 
tion of title, but he has received it as evidence of the manner 
in which possession was held. For this purpose it is undoubtedly 
good evidence, as appears from the decision of this Court in the 
case of Saraswati Dassi v. Dhanpat Singh (1), in which Sir 
Richard Garth explained the effect of his earlier decision in Ram 
Bushan Mahto v. ¥ebli Mahto (2). It may further he pointed 
out that the circumstances of the litigation in the last mentiérted 
case were entirely different from those of the present case. In 
that case, the plaintiffs sought to have their title established to 
certain rent, and as appears from the Report, the ony evidence 
which they adduced, was that their names were recorded as 
share-holders in the estate under the Land Registration Act. 
The learned Judges held that this circumstance alone, was no 
evidence at all upon the question of the title of the plaintiffs to 
the share which they claimed and that the registration of their 
names did not relieve them from the burden of proving their 
alleged title of those shares. It is clear however from the two 
cases to which I have -referred that the fact of registration is 
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evidence upon the question of possession and the learned Subor- 
dinate Judge was quite correct in relying upon Exhibit 13 for. 
the purpose of deciding the question whether the common’ 
predecessor of the plaintiffs and the defendants was in possession 
Of a share only of all the villages corresponding to his share 
in the zamindary, or, whether by mutual arrangement with his 
co-sharers in the zamindary, he was in possession exclusively of. 


some of the villages and his co-sharers were in exclusive posses.. 


sion of other villages. I may further point out that the decision 
of the Subordinate Judge is not based upon this document alone. 
There is considerable force in the contention of the learned vaki} 
for the respondents that the decision of the Subordinate Judge 
was arrived at independently of this evidence, because he 
expressly says that there is sufficient evidence to show that 
Mohini who derived title from Wise, and from whom the respon- 
dents as well as the appellant and the other defendants acquired 
title to the property in controversy, died possessed of certain 
specified shares in the different villages, He could not have been 
in possession of these shares unless Wise himself or his predeces- 
sor had been in possession of the entirety of the four villages. 
Under these circumstances I must hold that the second point 
taken on behalf of the appellant cannot be sustained. 

The learned vakil for the appellant faintly suggested that 
the suit was defective for want of parties. The question was 
raised in the first issue before the Munsiff and was decided in 
favour of the plaintiffs. The defendant does not appear to have 
challenged the decision of the Munsiff upon this point before 
the Subordinate Judge, who states expressly in his judgment 


that only two points were argued before him, It appears to me - 


that the appellant is not entitled to re-open this point at the 
present stage of the proceedings. I am further satisfied upon 
an examination of the judgment of the Munsiff that this point 
was correctly decided by him, and his view cannot be successfully 
assailed. It was also suggested by the learned vakil for the 
appellant that the decision of the Subordinate Judge upon the 
question of shares is open to criticism. I am unable to find, 
however, that his decision on this part of the case involves any 
error of law. In my opinion his conclusion upon the question 
of shares cannot be successfnlly challenged in second appeal, 

It may finally be pointed out that the defendant has made 
parties respondents to this appeal, the plaintiffs alone. It appears 
from the judgment of the Subordinate Judge that the plaintiffs 
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got a decree under which the shares of defendants 2 to 7 were 
to be proportionately reduced in order that the plaintiffs might 
have the share to which they are legitimately entitled. It is 
obvious that the decree made by the Subordinate Judge cannot 
be modified (even if there were any substantial grounds upon 
which that decree can be assailed), in the absence of defendants 3 
‘to. 7. It is not necessary, however, to deal with this point 
further begause in my opinion there is no substance in the 
appeal, and it must fail on the merits. ‘The appeal is conse- 
quently digmissed with casts, 
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. Before Sir Robert Rampini,- Kt., Acting Chief Justice and 
: Mr. Fustice Doss, 
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Priorlty—Judgmoxt creditor cescuting part of decrec—Conreyance from oo- 
dafendant—Suit by co-sharer for contribution—Splitting wp dscree—Deoreo, 
partial satisfaction amloably—Lis Pendons. 


P obtained a decree for specific performanoa of a contract to sell certain 
properties, against two persons, One of them executed a conveyance ont of 
Court for his share in favour of P., The decree was executed against the other. 
Subsequently a co-sharer of the defendants sued them for contmbution in respect 
of cesses paid, obtained a decree and in execution, purchased thetr right, title 
and interest in the property : ' z 

Held, the doctrine of lis pendens applicd and P was entitled to priority. 

Per Doss J. The doctrine of ls pendens applies notwithstanding that the 
conreyance had not been executed and that the vendee bad not paid the 
purchase money. 

Turner v. Wight (1), Hadley y Londen Bank $0, (2), Rystor v. Gaf (8), 
followed. í 

Tt does not make any difference that the decree was passed on compromise, 
Annamalai v. Aalayandi (4) and Partridge v. Shepard (5) followed; nor 
that the subaegnent purchase was at an auction sale. 

Radhamadhud v. Manokur (6), Aloti v. Kurrabuldin (T) and Maiyas v, 
Munshi Prag Naraia (8) followed. 

* Appeal No. 79 of 1607 under section 15 of the Letters Patent against a 
decision of Mr. Justice Woodroffe in Appeal from Appellate Decree No 1988 of 


19065 against the decision of Babu Jogendra Nath Deb, Subordinate Judge Alipore, 
leversing that of Babu Surendra Nath Mitra, Monmff of Diamond Harton, 
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(8) (1875}-9 U. N, 524 (7) (1897) L. H. 24 I. A. 170. 
(4 (1906) I, L. H. 99 Mad. 426, (8) (1907) L. R. §4 I, A, 103, 
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Appeal by the Plamtiff. ~ Fo ii 

Suit for possession of land. 

The facts appear from the judgments. 

The second appeal was dismissed by the following judgment: 

Woodroffe J.—It is stated inthis case that the share of 
defendant No. 3 is not in question. The only dispute is as to 
the share of defendant No.4. The point at issue is as to whether 
the plaintiffs’ kobala of 1903 takes precedence over the purchase 
“by defendant No. 2 in execution. The conveyance was one by 
the 4th defendant alone and it appears to be clear that the 
purchase money due was not paid by the plaintiff until the 
3oth November 1903 after the date of the execution sale to the 
defendant No. 2, 

Isee no reason for coming to any other conclusion than 
that to which the lower Court has arrived and dismiss this appeal 
with costs, 

The plaintiff then preferred the present appeal 

The Advocate General (Mr. Sinha) and Babu Narendra 
Chandra Bose for the Appellant. ' 

Mr. B. C. Hitler, Babus Pravash Chandra Mitter and Bipin 
Chandra Mallick for the Respondents. 

C. A. V. 
The following judgments were delivered : i 

Rampini A. C. J.—Tbis is a Letters Patent appeal against 
the decesion of Mr. Justice Woodroffe. 

The suit out of which the appeal arises is one for the possess- 
ion of certain land with wasiat, The facts as found by the lower 
Court are as follows: ‘The defendants Nos. 3 and 4 contracted 
to sell their aforesaid share along with other properties to the 
plaintiff for the sum of Rs. 8,501. They failed to execute a 
conveyance in favour of the plaintiff and he brought his suit 
(No. 2 of 1902) for a specific performance of contract, The suit 
was decreed upon a compromise which the parties entered into 
and the decree that was passed gave in terms of the petition of 
compromise three months time to the defendants Nos. 3 and 4 to 
execute the conveyance, They failed to execute it, and the 
plaintiff executed his decree on 5th May 1903. On 14th 
Aghran 1310, (3oth November 1903) the defendant No. 4 only 
‘executed out of Court a conveyance in plaintiff's favour for his 
one-third share. The defendant No. 3 took objections to the 
execution and an appeal in reference to his objections is Pending 
in the Hon'ble High Court, 
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The defendant No 2, who is aco-sharer of the defendants 
Nos, 3, 4 and 5, was obliged to pay Rs. 317 for Road-cess arrears 
in respect of Lot. No. 14 and sued the defendants Nos. 3, 4 and 5 
for contribution. His suit was No. 49 of 1902. It was decreed 
exparte, on the and July 1902. It was executed and at auction, 
the defendant No. 2 purchased the right, title and interest of the 
defendants Nos, 3, 4 and 5 on the 16th September 1903 and is in 
possession of the property which the panu seeks to recover 
possession of,” 

Now the question for decision in this appeal is whether the 
defendant No. 48 conveyance in favour of the plaintiff, dated 
goth November 1903, or the defendant No. 2’s auction purchase, 
dated the 16th September 1903, is to have priority. 

The Munsiff held that the plaintiff’s deed of the 30th Novem- 
ber 1903 was entitled to priority. The Subordinate Judge and 
Mr. Justice Woodroffe have come to acontrary decision and 
have held thatthe defendant No. 2’s purchase, being prior in 
time is entitled to prevail over the plaintiff's deed. 

The learned Advocate General has however contended that 
the plaintiff's deed is entitled to preference, because, when the 
defendant No.2 purchased, the plaintiff was prosecuting a suit 
which affected the property which the defendant No. 2 pur- 
chased on the 16th September 1903. This suit was instituted on 
the 4th May 1902 to compel the defendants 3 and 4 to fulfil their 
contract which they had entered into to sell their shares to the 
plaintiff. The plaintiff obtained a decree based on a compromise 
and the conveyance which the defendant No. 4 executed in 
favour of the plaintiff was executed in accordance with the terms 
of the compromise decree. Hence, it is argued and, I think 
rightly, that the defendant No. 2's purchase took place at a:time 
when the property was the subject of d Jis pendens. 

. Mr, B. C. Mitter on the other hand admitsthat the defen 
dant No. 2's purchase would be subject to a ds pendens, if it were 
not for two-facts: (1) that the plaintiff’s conveyance of the 30th 
November 1903 conveys other properties besides the defendant 
No 4's share, and (2) that the plaintiff's decree has been split up, 
and that he has taken a conveyance from the defendant No. 4 in 
satisfaction of part of his decree and is executing his decree for 
the remaining interest against defendant No. 3. Neither of these 
facta in my opinion affects the matter. The whole of the defen? 
dant No 4's share is conveyed by the deed in accordance with his 
previous compromise with the plaintiff, Then, a decree-holder is 
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‘entitled to split up his decree and to enter up satisfaction against 
the judgment-debtor who satisfies him in respect of his liability 
under the decree, and to execute it as against the judgment- 
debtor who does not do so, provided there is nothing to make 
this arrangement inequitable. Moreover, we are told that this 
argument has been put forward unsuccessfully in this Court in the 
execution case against the defendant No. 3, and that the plaintiff 
has been successful in his execution case against him. 

~ However this may be, I do not think that the facts relied on 
by Mr. Mitter disentitle the plaintiff's conveyance to priority 
over the defendant No. 2's purchase, and I would therefore decree 
this appeal with costs. 

Doss J —The essential question involved in this appeal 
under section 15 of the Letters Patent is whether defendant No. 
2, who is the principal respondent in this appeal, is affected by 
the doctrine of As pendens. The facts which raise this point 
are undisputed and may be briefly stated: On the 19th Decem- 


ber 1898, defendants Nos. 3 and 4 executed a batnapatra i.e. a ` 


contract in favour of the plaintiff agreeing thereby to convey the 
property in dispute to the latter for a sum of Rs 8,501. The 
defendants Nos. 3 and 4 having failed to execute a conveyance 
of the property, the plaintiff brought a suit for specific per- 
formance of the contract on the 4th January 1902, and on the 
‘agth September of the same year obtained against them a decree 
in terms of a compromise entered into between them and the 
plaintiff. By that compromise deeree it was ordered that in case 
the defendants Nos. 3 and 4 repaid to the plaintiff within 3 months 
from the date of the decree, the earnest money received by them 
from the latter and also the costs of the suit, they would not 
be bound to execute the conveyance in his favour. But if they 
failed to do so within that period, then the plaintiff would be at 
liberty to have a conveyance executed either by the defendants 
or by the Court on their behalf, on payment to them amicably 
or on depositing in Court in their favour the balance of the 
consideration. The period of 3 months limited by the decree 
for repayment of the ‘earnest money and costs having expired 
and the defendants Nos. 3 and 4 having -failed to repay the 
‘amount, the plaintiff took out execution of the decree on the 
4th February 1903, and asked for execution of a conveyance 
under section 261 of the Civil Procedure Code and renewed his 
application again on the 6th May of the same year. On the 
goth November 1903, defendant No. 4 alone executed a kobala 
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in respcct of his half share of the property in. favour of the 


plaintiff ; the defendant No. 3 however preferred objections to 
the execution and those objections being overruled, the latter 
preferred an appeal to this Court which was pending at the time 
the present suit was brought. Meanwhile on the 16th Sep- 
tember 1903, which was nearly a year after the date of the 
compromise decree, defendant No. 2 purchased the rights and 
interests of defendants Nos. 3, 4, and 5 (defendants Nos. 3 and 
4 being owners of a two-third share and defendant No. 5 being 
owner of the remaining third share) in the property in suit at a 
sale held in execution of a money decree which he had obtained 
against them in a suit for contribution in respect of a certain sum 
paid by him in satisfaction of arrears of Roadcess due from the 
property of which the defendants Nos. 2, 3, 4, and 5 were co-owners. 
The defendant No. 2 having taken possession of the property 
under his purchase, the plaintiff instituted the present suit on 
the 4th May 1904 to recover possession of the property and for 
mesne profits and for partition. The plaintiff in his plaint im- 
pugned the dona-fides of defendant No. 2’s decree and charged 
the sale under it as collusive and fraudulent. Both the Courts 
below have decided against the plaintiff on those points, so it is 
unnecessary to notice them any further. The Courts below have 
also negatived the allegation of the plaintiff that defendant No. 2 
was benamidar for the plaintiff in all these transactions. The 
main defence of the contesting defendant was that the da:napatra, 
the solenama, the compromise decree and the conveyance or kobala 


-executed by defendant No. 4 were all collusive and fraudulent 


and that no consideration passed under the conveyance. The 
Munsiff held that the plaintiff had fully established the bona- “fides 
of those transactions and this finding was not controverted before 
the Subordinate Judge. The Munsiff further held that the odala 
had been executed by defendant No. 4 in pursuance of the ` 
compromise decree, and that satisfaction of the decree in respect 
of the share of defendant No. 4 had been entered by the Court. 
Upon these findings, he gave a decree to the plaintiff for possess- 
fon of the half share of defendant No.4. On appeal by the 
defendant No.2 the learned Subordinate Judge reversed that 
judgment and dismissed the suit on the ground that the compro» 
mise decree neither created a charge on the property, nor 
transferred the rights and interests of defendants Nos. 3 and 4 
therein, and that such rights and interests could not pass until 
after the execution of the conveyance either by them or by the 


Vou. IX} l ' 7 men COURT. 


Court and the payment by the plaintiff of the balance of the 
consideration, 

On second appeal by the plaintiff to this Court the learned 
Judge who heard it has agreed generally in the conclusion 
arrived at by the Subordinate Judge and has dismissed the appeal 
and the suit, resting his judgment chiefly on the ground that 
the balance of the purchase money was not paid by the plaintiff 
until after purchase by defendant No, 3 at the execution sale, 
and that therefore the plaintiff’s hobala did not take precedence 
aver the purohase by defendant No, 2, 

Against this judgment the plaintiff has preferred this appeal 
under section 13 of the Letters Patent, With every respect ta 
the learned Judge, I regret, I am unable to assent to the view 
entertained by him, and but for his opinion J should have thought 
the point was a perfectly clear one. To hold that until the 
payment of thé purchase money by the vendee and the execu- 
tion of the conveyance by the vendor in his favour, he acquires 
no sort of right as against the vendor or a mesne purchaser from 
him during the peudency of a suit for specific performance is, 
in my opinion, to hold that the doctrine of As pendens has no 
application to a suit for specific performance. This is clearly 
opposed to well-established rules deducible from the very nature 
and object of that doctrine. In Turner v. Wight (1) an applica- 
tion by the plaintiff, vendee, in a suit for specific performance, 
for an injunction to restrain the vendor from selling or letting 
the estate pending the hearing of the suit, was refused by the 
Court solely on the ground that the lessee or the purchaser 
pendente lite would take subject to the plaintifi’s rights. In Aadley 
v. London Bank of Scotland Limited (2) the Court refused a 
similar application for an injunction on the ground that in that 
case it seemed to it doubtful: whether there was a clear undisputed 
contract for sale, but it distinctly affirmed the general principle 
that in a suit for specific performance the purchaser pendente iite 
is bound by the result of the suit. Turner L. J. thus observed 
in his judgment :—" I have always understood the rule of the 
Court to be that if there is a clear valid contract for sale, the 
Court will not permit the vendor afterwards to transfer the 
legal estate to a third person, although such third person would 


be affected by Hs pendens. I think this rule well-founded in — 


principle, for the property is ‘in equity transferred to the purchaser 
by the contract,-the vendor then becomes a trustee for him and 
(1) (1841) 4 Benar. 40. ` (8) (1885) 8 DeG. J, & B. 68, 
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cannot be permitted to deal with the estate go as to inconvenix, 
ence them.” See also Fry on Specific Performance, fourth edition 
section 1159, page 498. In Ayster v. Gaff(1), Mr. Justice Miller 
in delivering the unanimous opinion of the Supreme Court of 
the United States observed as follows :—" In a suit against the 
vendor of a real estate for specific performance, his conveyance 
of the legal title after suit was brought would not suspend the 
proceeding or defeat the title under the decree of the Court. 
The obvious reason for this is, that if, when the jurisdiction of 
the Court has once attached, it could be ousted by the transfer 
of the defendant’s interests, there would be no end to litigation 
and justice would be defeated, Another reason is that when 
guch a suit is ended by a final decree transferring the title, that 
title relates back to the date of the instrument on which the 
suit is based or to the commencement of the suit, and the Court 
will not permit its judgment or decree to be rendered nugatory 
by intermediate conveyances.” The essential object of the 
doctrine of Zis pendens being the preservation of the status quo 
of the res pending the determination of the suit for the due and 
proper administration of justice, it follows that the doctrine 
ought fo apply as much to a suit for specific performance, as to 
a suit for possession of immovable property or a suit on a mort- 
gage for foreclosure or sale. In this case the purchase by defen- 
dant No. 2 at the execution sale was made long after the com- 
promise decree; he is therefore unquestionably bound by it. 
The question whether the purchaser pendente lite is bound by a 
decree which is not founded on an adjudication by the Court 
but is made by consent of parties or is passed on compromise, 
does not therefore arise in this case. The case of dnnamalat 
Chettiar v. Malayandt Appya (2), lays down that he would be 
so bound provided the compromise is not tainted by fraud or 
collusion, This was also distinctly held by the Supreme Court 
of California in Partridge v. Shepard (3) where Searls, Chancellor, 
in delivering the judgment of the Court in the case which was 
for specific performance of a contract of sale, and in whicha 
decree had been passed by consent, said :—" we know of no good 
reason why a judgment entered by consent of parties, in a cause 
in which the Court has jurisdiction of the subject-matter and of 
the parties, is less efficacious than if entered after a trial of the 
suit. It may be impeached like anyother judicial record by 


(1) (1875) 91 U. 3, 52] at 524, (2) (1906) I. L. R, 29 Mad. 426. 
(8) 12 Pacific Reporter 48), 
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evidence of a want of jurisdiction in the Court rendering it, by 
showing collusion between the parties, or by proof of fraud on 
the part of the party offering the record.” See also Jn re South 
American and Mexican Co., exparte Bank of England (1), Pranal 
Annee v, Lakshmi Annee (2). The fact that defendant No. 2 
derives his title under a purchase at an execution sale and 
not under a private transfer by the judgment-debtor makes 
no difference. Whatever doubts may have at one time been 
entertained as to whether a purchaser at an execution sale 
is bound by the doctrine of As pendens, [See Chunder Nath 
Mullick v. Nilakant Banerjee (3)], they have been ‘completely 
set at rest by the repeated decisions of the Privy Council since that 
case affirming the proposition that he is so bound. (See Radha 
Madhub Holder v. Monohur Mookerji (4), Moti Lal vw. Karrab- 
ul-din (5), Matyas Husain Khan v. Munshi Prag Narain (6).) 
Neither does the fact that the compromise decree was not 
absolute, but was conditional in its nature render it less 
binding. The fundamental policy upon which the rule is 
based clearly demands the continuance of the operation of 
the bs till the essential relief appropriate to the nature of the 
suit has been obtained, for instance, in a suit for possession of 
immovable property or for foreclosure of a mortgage, by delivery 
of possession (see section 333, Civil Procedure Code), in a suit 
upon a mortgage for sale, by sale and by confirmation thereof 
(sco Prem Chand Palv. Purnima Dasi (7) and Bibijan Bibi v. 
Sachi Bewah (8)) and part ratione in a suit for specific performance, 
by execution and delivery of the conveyance, (Osenton v. 
Nichols (9)) and where possession is also claimed in the suit, as is 
sometimes done, (see for example, Gregson v. Raja Sri Sri 
Aditya Deb) (10) by delivery of possesion (Jackson v. Warren) (11). 
It does not in my opinion signify that the 4oda/a in this case 
was executed not by the Court but by defendant No. 4 
himself. The compromise decree could doubtless be satisfied 
out of Court by payment of the balance of the purchase money 
and execution and delivery of the 4odaia, and in this case 
satisfaction obtained in this mode was certified to and recorded by 
the Court. I am unable to agree with the view of the learned 
Judge of this Court that because the balance of the purchase 
money was paid by the plaintiff after the purchase by defendant 
No. 2 at the execution sale, the 4oda/a in favour of the plaintiff, 


(1) (1895) 1 Ohan. 87, (8) (1907) BAT. A. 108. 
(3) (1999) L R. 28 L A. 101. (T) (1888) I. L B. 15 Oalo. 548, 
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(6) (1897) 94 I, A, 170. (10) (1889) 16 I. A. 221. 
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is not binding upon the former. The balance of the purchase 
money could only have been paid at or upon the execution and 
delivery of the obala. If the odala had been executed by the 
Court, the plaintiff would have had to pay the balance of the 
consideration at or upon such execution of the #oba/a and 
delivery thereof. In that case by virtue of the doctrine of 
lis pendens the kobala would have been binding upon defendant 
No. 2 and plaintiff’s title would have prevailed over his. I fail 
to see why a different result should follow in the case where the 
kobala is executed by the judgment-debtor himself. 

It was strenuously urged on behalf of the respondents that 
although the defendant No. 2 might have been bound by the 
kobala if it had been in strict conformity with the terms of the 
compromise decree, it is not binding upon him inasmuch as 
there is a material variance between the obala and the compro- 
mise decree, in that the former conveys to the plaintiff, besides the 
property in dispute, arrears of rents due from tenants, money 
decrees, instalment bonds and certain sums of money deposited-in 
Court, andso forth. There is admittedly no variance between 


“the compromise decree and the kobala so far as the property in 


dispute is concerned. These additional items are in their 
nature personal claims and are either connected with the property 
in suit or are independent of it. In the former case, if the plain- 
tiff has under the 4oda/a, acquired a valid title to the property, 
he has acquired a title to these additional items too as incidental 
to the right to the property itself. In the latter case, the defen- 
dant No. 2 is not prejudiced by this transfer made by defendant 
No. 4 of such additional items to which he, the defendant No. 2, 
has not by his purchase at the execution-sale acquired any title. 
It. was next contended that the Aoda/a was not in pursuance 
of the compromise decree, in that it was executed by defendant 
No. 4 alone in respect of the half share of the properties in suit, 
whereas under the compromise decree the kobala was to have 
been executed by defendants Nos. 3 and 4 in respect of the entire 
property. There is however nothing in the law which prevents a 
decree-holder from obtaining partial satisfaction of the decree out 
of Court from one or more of the judgment-debtors_and obtaining 


satisfaction of the rest of the decree from the remaining judgment- 


debtors through the aid of the Court. : 

„For the foregoing reasons, Iam of opinion that this appeal 
ought to be decreed and the judgments of the Courts of appeal — 
below ought to be reversed and the judgment and decree of the 
first Court restored with costs in all Courts. 


N. K. B. Appeal allowed, 





Vor IN) HIGH OOURT. 


Before Mr. Fustice Stephen and Mr. Fustice Doss. 
FUL CHAND BIBI 


v 


NAZAB ALI CHOWDHURY AND OTHERS." 
Divorce—Tulah—Abssuce of wife ~Knowledgo— Dower. 

For the purpose of divorce it is not necessary for the husband himself to 
prondanoe talak in the presence of the wife, but it is necessary for the purpose 
of dower that it should come to her knowledge, | 

Fursuné Hosssin v. Janu Bibs (1) and Sarabai v. Rabiabat (2) referred to. 

Appeal by the Plaintiff. 

Suit by the heirs of a deceased Mahomedan for the deferred 
portion of the modcrana provided for by a kadinnamah. 

Babus Tarqkishore Chowdhry and Bepin Chandra Mullick 
for the Appellant. 

Moulois Syed Shamsul Huda and Nuruddin Ahmed for the 
Respondents, 

The judgment of the Court was as follows : 


This is a suit in which a woman sues the heirs of a deceased 
Mahomedan for the deferred portion of the mokarana provided 
for by a kabinnamah. The defence to the suit was that the 
woman was divorced in 1304 B. S. or 1897 and that the cause of 
action ‘accrued at the time of her divorce and that she is there- 
fore statute-barred under Article 104 of the Limitation Act. To 
this it is answered that admitting the facts found by the lower 
appellate Court still no divorce took place. The divorce was by 
talak being pronounced three times, but it was pronounced in the 
absence of the wife though in the presence of various witn 
including the wife’s father. $ 

The first question which we have to decide is whether the 
absence of the wife makes the pronouncement of the falak void 
and inefficacious. In our opinion it does not. The point is dealt 
with in the book of Mr. Ameer Ali in section 3 of Chapter XI, 
where he says;—" It is not necessary for the husband himself to 
pronounce falak in the presence of the wife, but it is necessary 
that it should come to ber knowledge.” The matter is also dealt 
with in Wilson’s Digest at page 164, but not so decisively. It 
also seems to be the opinion expressed in Nawab Abdur Rahman’s 
Institutes of Mussalman Law. The matter has twice, as far as 


* Ap foi epee Deoree No Moor 1906, against the decree of 


B.J. J soy ee tional District Judge of Sylhet, reversing that of Baba ` 


Mohor Lal unalff of Habigunge, dated the 18th June 1908. 
(1) (1878) L L. E 4 Calc, 588, (2) (1908) I. L. R. 80 Bom, 587. 
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we are aware, been dealt with by the Courts ; in the first place in 
the case of Fursund Hossein v. Fanu Brbee (1) and secondly in 
the case of Sarabat v. Rabrabai (2). In the second of these cases 
a distinct opinion is expressed that it is not necessary for the wife 
to be present when the ¢a/ak is pronounced, although this is an 
obtter in as much as that case dealt with a written instrument of 
divorce. In the previous Calcutta case the matter is also dealt 
with and the point itself is mot directly noticed, but Zalak was 
there pronounced in the absence of the wife, and it is very 
significant that the case is not decided on that point which it 
would have been if it had been fatal to the effect of the divorce. 
We therefore hold that it is not necessary for the wife to be 
present when the talak is pronounced. It is necessary certainly 
for the purpose of dower thatjthe fact of the pronouncement of 
talak should come to her notice. That it came to the notice of 
the woman there can be no doubt, for before her husband’s death 
she saw him and claimed the dower, 

This however leads us to the second question as to whether 
or not the present suit is barred by limitation. The falas as we 
have said was pronounced in 1897. The suit was brought in 1905 
and the husband died a few months only before the suit. If we 
count the period of limitation from the time of divorce or from a 
little later it is obvious that the suit is statute-barred. Now the 
findings are that the zalak was pronounced in the presence of 
witnesses including the woman’s father, who took or purported to 
take a leading part in the proceedings as representing the woman, 


‘and the findings also go to show that the woman has been living 


with her father, apparently continuously since the time of the 
divorce. This particular question, when the woman got know- 
ledge of the falak was not argued inthe first instance, and 
consequently the findings are not as definite on this point as they 
may be. But on the findings such as they are before us, we have 
no doubt at all that the woman had notice of the ralak anterior 
to the period of limitation. 

The result is that the suit is brought without any foundation 
and consequently this appeal must be dismissed with costs. 
A. T, M. Appeal dismissed. 

(1) (1878) L L. B. 4 Cale. 588. (2) (1908) L L. R. 80 Bom. 887. 


Vor. IK) HIGH COURT. 


Before Mr. Fustice Casperss and Mr. Fustice Coxe. 
“MOHENDRA NATH GHOSH AND OTHERS 


v, 
JADU NATH MULLIK.* 
Limitation Act (XV of 1877), Soh. IT. Art, 89—Aocount, swit for—Principal 
and agent—Death of grincipal—Poricd from which limitation ruas— 
Indian Contract Aot (IX of 1872), Seo. 901—-Agency, termination of. 


The defendant was a gomaste of the plaintiffs’ father, and after his death 
in 1901, of the plaintiffs. He was diamissed in 1902 The plaintiffs instituted a 
mit for accounts from 1893 to 1908, in 1908 : 

Held, that the suit for acoounts up to the time of the death of the plaintiffs’ 
father was barred by Art. 89, Sch, II of the Limitation Act. That as regards 
agenoy under the plaintiffs’ father, limitation began to run from the data of the 
plaintiffs’ father’s death, 


Sib Chandra Roy Chowdhury v. Chandra Narain Mukerjos (1) followed. 

Appeal by the Plaintiffs Nos. 1 to 8. 

Buit for accounts. 

The defendant acted as gomasia of the plaintiffs from 1292 to 
the end of 1309. It was alleged in the plaint that the defendant 
rendered accounts up to 1298 and gave papers up to 1308. The 
plaintiffs’ case was that he misappropriated the paddy and money 
collected by him and did not give the papers of 1309, that is 
thokas, shekas and counterfoil receipts. Hence the suit was 
brought for accounts from 1299 to 1309, for delivering the afore- 
said papers and a prayer for a decree for paddy and money to be 
found due upon taking accounts. 

The defence tnter alia was that the defendant was the somasta 
of the plaintiffs’ father till 1308 when the latter died, that the suit 
for that period was barred by limitation ; that he gave all papers 
due by him to the plaintiff and rendered all accounts and remitted 
all collections made by him ; that nothing was due by him ; and 
that the suit was not maintainable without plaintiffs’ getting 
succession certificate. 

The Court of first instance passed a decree in plaintiffs’ 
favour, but the appellate Court modified that decree, 

Babu Debendra Nath Ghose for the Appellants, 

Babu Foy Gopal Ghosha for the Respondent, 

The judgment of the Court was as follows: 

The question raised before us in second appeal is whether the 

* Appeal from Appellate Decree No, 274 of 1907, against the decree of 
H, E Ransom Esq. District Judge of Midnapur, dated the 7th November 1006, 
modifying that of Bab of Baba Jogendra Nath Mitra, Subordinate Judge of Midnapur, 


(1) (1905) 1 O. L. J, 289; I. L. R, 33 Cale. 719. 
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plaintifs’ suit for accounts against the defendant, who was a 
gomasta, has been properly dismissed under the provisions of 
Article 89, Schedule II, of the Indian Limitation Act so far as the 
suit concerned the defendant’s agency in the life-time of the 
plaintiffs’ father. 

The first Court gave the plaintiffs a full decree ; but, on 
appeal to the District Judge, the latter has applied the provisions 
of Article 89 and dismissed the suit to that extent, reckoning the 
period of three years mentioned inthe Article as having com- 
menced to run from the date of the death of the plaintiffs’ father, 
which happened in the year 1308 B. S., that is to say, more than 
three years before the institution of this suit in the year 1905. 

It is urged by the learned vakil for the plaintiffs appellants 
that Article 120, and not Article 89, is applicable. 

We, however, entertain no manner of doubt that Article 89 
is the appropriate Article, and that limitation began to run from 
the date of the plaintiffs’ father’s death. Section zor of the 
Indian Contract Act expressly says that an agency is terminated 
by either the principal or the agent dying, and the facts are that, 
the plaintiff's father having died in 1308, that particular agency 
terminated by that event. There were subsequent transactions 
but for that period, limitation has not been held to apply. We 
are fortified in our conclusions by the decision in Si Chandra 
Roy Chowdhury v. Chandra Narain Mukerji (1). 

In the result, the appeal must be dismissed with costs. 


A. T. M. Appeal dismissed. 
(1) (1908) 1 0. L. J. 288. 


. 


Von, 1X] . HIGH OOURT. 


Before Sir Robert Fulton Rampini, Kt, Acting Chief Fustice 
and Mr. Fustice Doss. 


SRIPATI SARKAR AND OTHERS 
v, 
HARI KAR AND OTHERS." 
Limitation Aot (XV of 1877), Boh, IT, Arts, 30, 30, 48, 49—Damagos, neit for 
—Distraint, order for—Fictilious landlord and tenant—Trespan-— 
Removal of crops. 


Where the defendants by setting up e fictitious landlord and a fictitious 
tenant with regard to the plaintiffs holding and thus obtaining a proccss for 
distraint from the Oourt, entered upon the land of the plaintiff and out and 
removed the standing crops on it : 

Held, (Per Rampini O. J.}—-That a salt for damages in respect of the 
abore acts of the defendants was governed by Article 86 of Schedule II to tha 
Limitation Act. 


Mahath Chandra Das v, Hari Kar (1) followed. 
Mangun Jha v, Dolhin Golab Koer (2) distinguished, 
Per Doss J. (oontra.}—That the suit fell partly under Article 89 and partly 
under Article 49 of Schedule II to the Limitation Act. 
Moakesh Chandra Das v. Hari Kar (1) referred to, 
Mangun Jha v. Dothin Golab Koer (2) followed. 
h Boope of Articles 86, 39, 48 and 49 of Schedule IT to the Limitation Act 
explained, 
Appeals by the Plaintiffs. 
Suits for compensation for illegal distress and the cutting 
and carrying off of standing crops, 
The facts of the case and arguments appear sufficiently from 
the judgments. 


The second appeal was disposed of by Geidt J. in the 
following terms. : 


Geidt J.—The present case seems to be in all fours with 
the case of Mahesh Chandra Das v. Hari Kar(1). In fact it is 
between the same parties and the question that arises in this 
appeal, namely, the question which article of the Limitation Act 
js applicable to the suit, is, in my opinion concluded by the deci- 
sion in that case. In that case it was held by a Divisional Bench 
that in the case of a fictitious distress by a fictitious landlord 

* Letters Patent Appeals Nos. 107 to 111 of 1906, under section 18 of the 
Letters Patent against the deorees of Mr Justice Geldt in Appeals from Appellate 
Decrees Nos. 2208, 2668, 2664, 2665 and 2666 of 1904, dated the 17th Sep- 
tember 1906, reversing those of Babu Suresh Ohandra Ghose, Subordinate Judge 


of Midnapur, dated the 25th May 1004, affirming that of Babu Durga Prosad 
Ghose, Munsiff of Tamluk, dated the 30th January 1904. 


(1) (1908) 9 O, W. N. 876; Sub-nomine Hari Charan Fadihar v, Hari 
Kar, L L. B 83 Calo. 459, 


(3) (1898) I. L. R, 25 Osle. 694. 
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against a fictitious tenant, the article applicable is Article 36 of 
the Limitation Act. It is unnecessary for me to consider any 
other authorities as I am bound by this. 

In this view these appeals succeed and the five suits from 
which they arise are dismissed with costs in all the Courts. 

[Against this judgment the present appeal was preferred 
under section 15 of the Letters Patent.] 

Babu Krishna Prasad Sarbadhtkary for the Appellants, 

Babu Foges Chunder Dey for the Respondents. 

C. A. Ve 

The following judgments were delivered : 

Rampini 0. J.—This is a Letters Patent appeal against a 
decision of Mr. Justice Geidt. 

The appeal arises out of a suit for compensation for the 
illegal distress and the cutting and the carrying off of standing 
crops. Mr. Justice Geidt relying on the decision of this Court 
in Mohesh Chandra Dgs v. Hari Kar (1), has held that the article 
of the Limitation Act applicable is Art. 36, and that the suit is 
accordingly barred as brought more than two years after the 
accrual of the cause of action. 

On behalf of the plaintiffs it has been contended that Mr, 
Justicé Geidt’s decision is wrong, and that the article applicable 
is not Art. 36. but some other article allowing 3 years for the suit 
and that the case relied on by Mr. Justice Geidt is at variance with 
the Full Bench decision in Mangun ¥hav. Dolhin Golab Koer(a), 

I am unable, however, to see that Mr. Justice Geidt’s 
judgment is wrong. I consider that the article of the schedule 
to the Limitation Act applicable is Art. 36. I have always been 
of this opinion. See the Full Bench case above referred to and 
Surat Lall Mondal v. Umar Haji (3). 

The facts of the Full Bench case are different from those of 
the case of Mokesh Chandra Das v. Hari Kar (1). In the former 
case there seems to have been no illegal distress. In the latter 
case there was, Hence it does not appear that the decisions in 
the two cases are contradictory. 

' My learned brother considers that the article of the Limita- 
tion Act applicable is partly Art. 39 and partly Art. 49. I am 
unable to take this view, because it would seem to me that the 
acts of the defendants did not amount to mere trespass on 
immovable property as provided for in article 39 but to “ tress- 


G) (1908) 90. W. N. 376, (2) (1898) I. L. R. 25 Calo, 693, 
(8) (1895) LL, R. 33 Calo. 877. : 


VoL. IK, HIGH count. 


pass”. and. “ conversion” of immovable property; (not “ mov- 
able- property,” to which article 49 applies), and that such acts 
of tort constitute “ malfeasance” within the terms of article 36. 
There is no provision in the Letters Patent for reference to a third 
Judge when there is a difference of opinion in a Letters Patent 
appeal. The appeal is therefore dismissed with costs. This order 
governs the analogous appeals, which are also dismissed with costs. 
Doss J.—This is an appeal in an action brought by the plaintiff 
for compensation under the following circumstances :—In his plaint 
he alleged that the defendant No. 1 set up the defendant No. 8, as 
the landlord and the husband of defendant No. 9 as the tenant, 
with regard to his holding, and having obtained a process for 
distraint from the Court, caused the standing crops on his 
holding to be distrained and subsequently cut and removed 
them in collusion with the peon, deputed by the Court to 
distrain the crops, and that thereby he had sustained ‘great 
loss. Among various other pleas which for the purposes of 
this appeal it is unnecessary to notice, the defendant No. 1 raised 
the plea of limitation and denied the facts alleged by the plaintiff. 
The Munsif found the allegations of the plaintiff to be true, and 
he overruled the plea of limitation on the ground that Art.- 48 
of the second schedule of the Limitation Act, which provides:3 
years as the period of limitation for a suit of this kind, applied 
to the case, and that as the suit had been brought within 3 years 
from the date of cutting the crops andthe removal theteof from 
the holding (though more than 2 years after that date) it was 
within time. On appeal by the defendants, the learned Subordi- 
nate Judge concurred in the finding of the Munsiff on the facts, 
and with regard to the question of limitation, thus observed in 
his judgment: "In these cases persons having no concern with 
the lands yielding the crops in dispute are the tort-feasors, so Art. 
_ 39 appears to my mind to be applicable, and Arts. 48 and 49 may 
apply to the removal of the crop itself.” As 3 years’ limitation 
is provided by each of these articles, he held that the suit was 
saved from limitation. On appeal by the -defendants to "this 
Court the learned Judge who heard the appeal has, relying on 
“the case of Mokesh Chandra Das v. Hart Kar (1) held- that the 
suit fell within Art. 36 of Schedule II of the Limitation Act; 
which allows 2 years for bringing such a suit, and as it was 
brought more than 2 years after the date of the cutting and 


G) (1908) 9 0, W, N. 876. 
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removal of the crops, he has held that the suit is barred by 
limitation. The plaintiff has appealed from this judgment under 
section 15 of the Letters Patent. I think the view taken by the 
learned Judge of this Court is opposed to the decision of the Full 
Bench in the case of Mangun Fha xv. Dolhin Golab Koer (1). I 
am of opinion that the view taken by the learned Subordinate 
Judge onthe question of limitation is correct. In the last men- 
tioned case the defendants under colour of an order of the 
Criminal Court had wrongfully cut and carried away standing 
crops from the plaintiff’s land. Similarly inthe present case the 
defendant No. 1 who isa perfect stranger and not the landlord 
of the plaintiff, had obtained an order for distraint in the name 
of a fictitious landlord against a fictitious tenant ; and under | 
colour of that order had caused the standing crops on the 
plaintiff's land to be distrained. This is not a case of illegal or 
irregular distress (which I understand to mean distress in 
contravention of the provisions of the law relating to distress) by 
the landlord but by a perfect stranger. When, therefore, the 
defendants under colour of such an order for distraint, entered 
upon the land of the plaintiff and cut the standing crops on it, 
they clearly committed a pure act of trespass upon his land and 
when they took away the crops after they had been severed from 
the land, they wrongfully took away " specific moveable property.” 
It appears to me, therefore, that the fact of the so-called dis- 
traint in this case makes no material difference, and it is to my 
mind indistinguishable from the Full Bench case, at any rate, so 
far as the ratio decidendi of that case is concerned, I do not 
think article 36 applies to this case. The words of that article in 
the first column afe “for compensation for any malfeasance, 
or misfeasance or non-feasance independent of contract and 
not herein specially provided for.” I am inclined to think 
that the following passage in Stephen’s Commentaries, 14th 
Ed. Vol. III, p. 384, furnishes a guide to the sense in which 
these words have been used in this article. That passage 
runs thus: “personal actions are actions founded either on 
contracts or on torts; that is to say, they are either actions 
ex contractu or actions ex delicto ; torts being wrongs independent 
of contract, and being either (1) non-feasances, or the omission 
of acts which a man was by law bound to do, or (2) mis-feasances, 
or the improper performance of lawful acts or (3) malfeasances, 
or the commission of acts which were themselves unlawful.” 


(1) (1898) I. L. R. 25 Cale. 694. 


Vou. IK) Atan covr'r. 


This view gains support from the fact that in Art. 40 of Act IK 
of 1871 which has been re-enacted in Art. 36 of Act XV of 1877, 
the words were “for compensation for any wrong, malfeasance 
non-feasance or mis-feasance etc.” In the last mentioned Act 
the expression “wrong” has been omitted on account of 
redundancy, the next succeeding words ‘malfeasance, non- 
feasance or mis-feasance,” taken together denoting the same idea, 
and ‘covering the same ground as is done by the preceding 
generic word “ wrong” and being in fact sub-divisions of the latter. 
There cannot, therefore, be any doubt that Art. 36 contemplates 
suits- for compensation for all’ kinds of torts or wrongs, except 
those for which special provision has been made by other articles 
ofthe same Act. Articles 39 and 49 together with several other 
articles, to which it is not necessary to refer, fall within this 
exception ; and for them a period of 3 years’ limitation has been 
provided. In the same volume of the Commentaries at p. 385, 
trespass in thus defined: " trespass” where the plaintiff Claims 
damages for a trespass ut et armis, t. e, for an injury accompanied 
with actual force, f.e, wrongful entry upon land,or a wrongful 
taking and keeping of personal chattels; © trover” where. the 
wrongful taking being waived the plaintiff clairs damages for 
the wrongful keeping or “ wrongful conversion.” l 

Trespass may be committed by an entry on anóther’s land, 
i.e., (trespass guare clausum fregit) or by taking another’s goods 
(trespass de bonis asportatis) ; conversion is an unauthorized act 
which deprives another of his goods, and the essence of the 
wrong is the dealing with the use and possession of the goods 
of another adversely to him and in a manner inconsistent with 
his right of dominion. 

It seems to me, therefore, that article 39 of the second 
schedule of the Limitation Act corresponds to the first kind of 
trespass, article 48 and the first portion of article 49, which is 
“for other specific movable property or for compensation for wrong- 
fully taking or injuring the same” correspond to the second kind ot 
trespass, or asportation (article 48 relating to trespass or asporta- 
tion where the owner has no knowledge of the person who has 
possession of the goods, and the first portion of article 49 relating 
to trespass or asportation where he has such knowledge) and the 
second portion of article 49 corresponds to conversion. 

If the defendants, after entering on the plaintiff's land, had 
cut the standing crops and left them there, the wrong thus done 
would have been a trespass upon immovable property coming 
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within article 39, the act of cutting the crops being an aggra- 
vation of the wrong committed by the bare entry on the land 
and calling for substantial damages. By the act of cutting the 
‘crops a portion of the immovable property (standing crop 
before it is severed from the land being manifestly immovable 
‘property) is transmuted into specific movable property, the right 
fo which is vested in the owner of the land, albeit the transmu- 


“tation is effected by the act of the tort-feasor. Suppose the tort- 
--feasor affer he has cut the crops is prevented by the owner from 


taking it away and is expelled from the land, and a little while 
after, when the owner happens to be absent, a third person comes 
in and takes the crop away ; the taking of the crop by the third 
person would, in that case, clearly amount to “ wrongfully taking 
away ppecific movable property.” Why should the removal 
of the crop by the tort-feasor himself, soon after he has cut 
the game; be any the less wrongful taking away of “ specific 
ate property.” Indeed, the character of movable pfoperty 
essed on the crop the moment it is severed from the land. 

whe should the personale, so to say, of the appropriator cause 
ee fi the character of the property? Why should 

ths period of limitation in the former case be three years, and in 
the latter case two years? It is possible that the framers of article 
49 had not in their minds the case now in hand, but that is no 
reason why we should not apply that article to it, if the ordinary 


, and natural meaning of the words used fairly warrant its appli- 


tation. It seems to me, therefore, that the subsequent act of 


‘carrying away the severed crop is in the words of article 49, 


“wrongful taking away of specific movable property” and falls 
within the first portion of that article. It does not fall under 
article 48, because the owner has from the beginning knowledge 
of the person who has possession of the goods, 
‘ I am therefore, of opinion, that the suit falls partly under 
‘article 39 and partly under article 49, and 3 years being the 
‘period of limitation in each case, it is not barred by limitation. 
For these reasons the appeal ought to be decreed, the judg- 
ment appealed against set aside and the judgment and decree 
of the Court of appeal below restored. 
I regret very much I am constrained to differ from the 
learned Chief Justice in this case. 


A. T. M., Appeals dismissed 


Vor, IX.] HIGH COURT. 


Before Mr. Fustice Stephen and Mr. Fustice Moakerjee, 
MADHU SUDAN DAS’ 


Uv. 
PURNA CHANDRA CHOWDHURI AND OTHERS.” 
Oleil Procedure Code (dot XIV of 1888), Seos. 298, 806, $08—Re-sale—High 


Court, General Rules and Circular Orders (Cici), cue V, Rules 5,6~ 


Poundages foe. 

A decree-holder bid for the property at an auction mle and it was knocked 
down to him for Ba. 3,118. He failed to pay the poundage fee as laid down in 
Rules 5 and 6 of the High Court's Rules and Circular Orders and the property. 
was put ap for mle again, when he again purchased it for Bs, 700: 

Hold, Section 208 of the Code applied and not sections 806, 808, and the 
differenos was oansed by the purchaser’s default, 

Appeal by the judgment-creditor. 

Order to pay the difference in price between two sales of 
the judgment-debtor’s property. ` 

The material facts and arguments appear from the judgment, 

Babu Nalini Ranjan Chatterji for the Appellant, 

Babu Fyoti Prasad Sarvadhikari for the Respondents, 


The judgment of the Court was delivered by 


Stephen J.—This is a second appeal against an order under 
section 293 of the Code of Civil Procedure, whereby the decree- 
holder purchasing at an execution sale has been ordered to pay 
the difference between the price obtained at a re-sale and the 
price offered by him at a previous sale. The facts are that after 
the decree the immovable property of the defendant was put up 
for sale and was sold to the decree-holder, who had obtained 
leave to bid for it. He offered 1,113 Rupees. This was assented 
to at the auction and the sale was so far completed, but he did 
not pay the poundage fee. It thereupon became necessary to 
put up the property to sale again. This was done and the decree» 
holder purchased the property for the sum of Rs. 700. The 
question is whether the difference of price at the two sales was 
caused by reason of the purchaser’s default. Under the terms of 
section 293, it certainly seems to us that it was. The way in 
which it is contemplated by the law that the judgment-creditor 
will purchase the judgment-debtor’s property is by means of set 
off as described in Rules 5 and 6 of Chapter V of the Rules and 
Circular Ordera of the High Court. These Rules contemplate 


æ Appeal from Order No. 202 of 1907, against the decision of B.O. Mitter, Esq; 
Distriot a aa ase Bankura, dated the 8th Maroh 1907 affirming that of Baba 
Gopal Chandra Basu, Subordinate Judge, dated 10th November 1906, 
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the payment of a poundage fee. If the poundage fee is not paid 
there is no express provision of the law applicable, but it is 
obvious that there must be re-sale, the first sale having failed. 

It is argued before us that this case is governed by section 306 
and that the law of re-sale as there laid down has not been 
complied with. We must, however, hold that this contention is 
not sound. The case does not in terms fall under section 306 or 
the following sections, nor can we hold that the rules there laid 
down apply in such a way as to make it necessary to have a re-sale 
conducted forthwith in the terms of section 308. 

We hold accordingly that this order is correctly made under 
section 293 and that the appeal fails and must be dismissed 
with costs. 

Wo assess the hearing fee at two gold mohurs. 


N. K., B., Appeal dismissed, 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
l LAKSHMI NARAIN CHATTERJEE 
v, 
NANDA RANI DEBL* 


Probate and Administration Act (V of 1881), Bso. 00—Parmission to administrator 
to allenate—Ketate fully adminisered— Widow as exsoutriz—Life cetate— 
Maintenance, 

- Beotion 90 of the Probate and Administration Act has no application where 
the estate has been fully administered, all the debts collected and all legacies 
paid. 

It cannot be said where the widow is herself the administratrix that the 
estate is charged with her maintenance and that therefore till her death, the 
estate is not fully administered, 


In the goods of Nursing Chander Bysack (1) followed, 
Appeal by the Opposite party. 
Application by the Executrix. 
The material facts and arguments appear from the judgment. 
Babus Kritanta Kumar Bose and Mahendra Kumar Mitra 
for the Appellant, í 


Babus Ram Chandra Mosumdar and Satish Chandra Mukerji 
for the Respondent. 


* Appeal from Order No, 805 of 1907 against the deoision of F Roe, Es 
District Judge of Hooghly, dated tho 25th Aprl 1007. a 


(1) (1899) 8 C. W. N. 08%- 


t 


Vor, 1X.] ..° HIGH -COURY, - ti? 


: The judgment of the Court was delivered by © = 5o00 Orvnk: 
Modkerjes J.—The order which we are invited to discharge 1908 

was made by the Court below at the instance of the respondent Lakshmi Naraitt 

under section go of the Probate and Administration Act? The sam ia 


husband ‘of the respondent executed a will on the 21st November Nanda Bani Debi- 
1874, and died many years after, about the year 1899. Shortly DEN 
after his death an application was made by the respondent, for 
Letters of Administration to his estate, with copy of the will 
annexed, obviously because no executor had been appointed | 
under the will. Administration was granted and since’ then the 
widow has been in possession of her husband’s estate under ‘the 
terms of the will. 

` On the 26th September 1905 she made an application to the 
District Judge under section 90, sub-section 3 clause (a) of the 
Probate and Administration Act. That section lays down in the 
first place, that “an executor or administrator has, subject to 
the provisions of this section, power to dispose, as he thinks fit 
of all or any of the property for the time being vested in hint’ 
under section 4.” This is qualified by the provision that an 
administrator may not, without the previous permission of thé 
Court by which the Letters of Administration were grantéd mort: 
gage, charge or transfer by sale, gift or otherwise any immovable 
property for the time being vested under section 4; ot lease any 
such property for a term exceeding five years, In the case before 
us, the, particular property which the respondent seeks authority 
to sell is described as the first parcel named in the will.” The ‘wil 
exptessly provided that the widow was to remain in possession ‘of 
this parcel but was to have no power to sell, or mortgage it 6r to 
make a free gift thereof. She alleged however, that since’ fhe 
death ‘of her husband she had incurred debts for- nécéssary 
purposes, such as her own maintenance, and the ` marriage’ of the 
daughter of the appellant. She alleged furth¢r that -it “was 
impossible for her to maintain herself any longer out of the income 
of the property and that it was consequently necessary for her 
to obtain authority from Court under section go of the’ Probate’ 
and Administration Act to sell the estate. These allegations werd 
challenged in the Court below and upon the evidence adduced . 
by both sides, the learned District Judge came to the conclusion 
that the objector had done all he could fo harass the petitioner 
and to put obstacles in the way of her living comfortably in her 
old age. On this ground as also upon the finding that -thé 
objector did not actually deny the existence of the alleged debts 


ore 
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or of the necessity for them, the District Judge held that this was 
an appropriate case for an order for sale under section 90. 

The objector has now appealed to this Court and the 
principal point which has been urged on his behalf is that section 
go has no application to the admitted facts of the case. It has 
been argued that the object of section 90 is to enable the Court 
to make an order for alienation of property in respect of which 
administration has been obtained, only when such an order is 
essential for the purpose of enabling the administrator to perform 
his duties. In support of this contention reliance has been placed 
upon the decision of this Court in the goods of Nursing Chunder 
Bysack (1), Mr. Justice Sale pointed out in that case in which 
an application had been made by the administratrix, a Hindu 
widow, for leave to mortgage certain premises left by the 
deceased that as the estate had been fully administered and 
there were no debts or legacies of the deceased to be paid, 
an application under section 90, was not maintainable. In our 
opinion, this principle is applicable to the circumstances of the 
present case. It is not suggested that there are at the present time 
any debts of the husband of the respondent to be paid ; nor is it 
suggested that there are any outstanding debts to be collected; 
nor is there anything to show that there are any legacies 
to be paid. The estate has been completely administered, 
and no order under séction go is needed for the purposes 
of administration. The learned vakil for the respondent, how- 
ever, ingeneously suggested that the widow is entitled to 
maintain herself out of the income of the properties covered 
by the will, that her maintenance is, therefore, a charge on 
the estate and that consequently the payment of such mainte- 
mance may be regarded as an act of administration. It was 
argued in substance that the case might be treated as analogous 
to one in which administration is obtained by a stranger who is 
under an obligation to pay’ maintenance out of the proceeds of 
the estate to the widow or some other female relative of the 
deceased. It is obvious that there is no foundation for this con- 
tention, in the present case. The widow is now in possession 
under the terms of the will which entitles her, to enjoy during 
her lifetime, the property in question either by actual possession, 
or by realization of rent. But the will expressly restricts her 
rights of alienation and provides that she is to have no power 
of sale, mortgage, or free gift. We are practically invited to 

(1) (1899) 8 0. W. N. 685. e 
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reduce this provision to a nullity, and we are therefore, unable 
to adopt the view that as the widow is entitled to maintain 
herself out of the property, she is at liberty to obtain authority 
from the Court to enable her to convert the estate into money, 
on the footing that such alienation may be treated as due adminis- 
tration of the estate. Upon the admitted facts, it is manifest 
that there is nothing to administer now, and if this be so, no 
order under section go is necessary. On this ground, we must 
hold that the application made to the Court below was entirely 
misconceived, and that no order under section 90 ought to have 
been made on the basis thereof. 

The result, therefore, is that this appeal must be allowed 
and the order of the Court below discharged. 

In the circumstances of the case we make no order as to 
costs, either in this Court or in the Court below. 


N. K. Be Appeal allowed. 





Before Mr. Gustice Mitra and Mr. Fustice Bell, 
BRINDABAN BEHARI LAL 


v 


BHAWANI SAHAI AND OTHERS.* 


Revenus Bals Law (At XI of 1859), Boo, 37—Enoumbranocos, avcidancs of— 
Buhancibility of rent—Grant made before Permanent Sottloment— 
Rog. XIX of 1783, Beo. 2. 


A grant of land rent-free was made by a xemindar to a certain person before 
the acquisition of the Dewani, Since then the grantee and his heirs had been 
in possession, The village was assessed with revenue in 1778 and the revenue 
was not altered in the Decennial Settlement : 

Hold, the grantees were not protected by Sec. 2, Reg. KIK of 1798 and 

. Were not entitled to hold the village as revenue-free or rent-free, 

Hold further, à purchaser at a sala onder Act XI of 1859 of the remindari 
could not avoid the incumbrance, Seo. 87 does not avoid encumbrances of every 
kind. Nor can the purchaser enhanoe the rent,as the land was comprised in 
a tenure existing from before the time of the Permanent Settlement, 


Hurrykur Mookdopadhya v. Madhud (1) distinguished. 
Appeal by the Plaintiff. 
Buit for recovery of possession or for assessment of rents, 


The material facts and arguments appear from the judgment. 


te Judge, Saran, dated the 20th September 1908.- 


+A from al Decree No, 27 of 1908, against the decision of Babu 
Sarode Prosad Basa, Bakaran a : k 
2 (1) (2871) 14 Moo, I. A, 153. 


: 


1008. 
— 
May, 14, 16, 81, 82, 
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_ Dr. Rash Behary Ghose, Babus Umakali Mukerji and. 
Makhan Lal for the Appellant. ‘ 
The Advocate-General (Mr. Sinha), Moulvie Muhammad 
Yousuf, Babus Dwarkanath Mitier, Kukeant Sahat and Sarat 
Kumar Mitra for the Respondent. 
‘The judgment of the Court was delivered by 


Mitra J.—There cannot be much doubt as to the facts of 
this case. The difficulty lies in determining the relation between ` 
the parties and their respective rights. 

It appears that some years before the grant of the Dewani 
to the East India Company, t. e., 12th August 1765, Karta Narain 
who held certain villages under the Mahomedan Government 
as zemindar made a grant of the village Patesha which is the 
subject matter of dispute in the present case to one Dhansiram. 
The grant was rent-free, and Dhansiram and his heirs continued: 
to be in possession of the village as rent-free from the time of 
the grant to the date of the Dewani and thereafter until the 
present day. The precise nature of the grant cannot be ascertained 
as there is-an absence from the record of the grant itself. It is 
not, however, an Imperial grant which would be covered by 
Regulation XXXVII of 1793. It was a grant by a zemindar 
which would be covered by Regulation XIX of 1793 and, if the 
grantee was in possession under a rent-free title, section 2 of 
Regulation KIX of 1793 would, as we shall presently show, 
‘exonerate the land from liability to pay any share of the Govern- 
ment revenue. 

After the grant of the Dewani to the East India Copan 
attempts were made to reassess all the lands in the Bengal 
Province and the assessment that we come across in the Behar 
Districts is an assessmént made under Nawab Harier Jung. The 
Kanongoe’s register of 1773 which was prepared under. the 
‘superintendence of Nawab Harier Jung shews that a settlement 
was made for 30 years of the villages held at onetime by Karta: 


‘Narain and which included the village Patesha. This village. 


along with another village Khaja Sarai was assessed at-sicca 
Rs. 160, 7, ¢., Rs. 80 sicca for each of the. villages. The assess- 
ment was accepted by the zemindar who was recognized as being 
in possession of these villages by the Collector ; but-as a matter 
of fact, possession of Patesha was withthe heirs ‘of Dhansiram. 
The grantee from Karta Narain or his legal representatives might 
have-asked, the revenue authorities to either exonérate Patesha, 
from liability to assessment or to assess it separately. But they 
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were satisfied with holding the village rent-free under the zemin-. 
dar the entire assessed amount of these villages falling,on the 
zemindary. For reasons which it is not quite plain on the 
record, the zemindar of Khaja Serai took upon himself the 
liability to pay the revenue assessed on Patesha. 


This state of things continued until the Decennial Settlement _ 


of 1790. According to the Settlement register of that year, the 
amounts assessed on the two villages were not varied. The 
revenue authorities accepted Rs. 80 sicca as the revenue payable 
in respect of each of these 2 villages. Even then it was not 
given out that Patesha was a village held by the predecessor of 
the present defendants as revenue-free or rent-free. Shortly after 
the Permanent Settlement and the Permanent Settlement was 
made with the zemindar who succeeded Karta Narain, the 
zemindar instituted a suit against Permeswar Singh who was then 
in possession of Patesha. The record of that suit is not before 
us and we are informed that, though an attempt was made to 
obtain copies of the record, they could not be had. All that we 
know is that a suit, for possession was instituted by the proprietor 
of the estate against the holder of Patesha. That suit was 
dismissed by the first Court on the 26th May 1796 and the decree 
was ultimately affirmed on appeal on the 9th July 1798. Since 
then and for some years, Patesha was dealt with asa lakheraj 
village and the register of 1202 F.S. describes the village as 
lakheraj ; copies of other papers have been produced from. the 
Collectorate showing the same thing, namely,that Patesha was 
lakheraj. After Regulation II of 1819 came into force; an 
attempt was made to resume Patesha as if it was held under a 
lakheraj grant. The revenue ofbcers were evidently mistaken in 
trying to resume Patesha, because there could be no resumption 
of land which had already been assessed with Government 
revenue and settled with a proprietor under Permanent Settle- 
ment. That was the case with Patesha. Whatever the relation 
between the proprietor of the estate and the holder of Patesha 
might be, the Government having assessed Patesha with revenue 
of sicca Rs, 80 could not call it either towfir or excess land or 
revenue-free land as contemplated by section 36 of Regulation VII 
of 1793 or by Regulation II of 1819. The resumption proceed- 
ings failed and the revenue officers declared Patesha to be* 
incapable of resumption on the 16th February 1838. ` The papers 


of the proceedings under Regulation II of 1819 and UI of 1828- 


shew that the then holders of Patesha claimed to have possession; 
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of this village from a period of 17 years before the grant of the 
Dewani and they disclosed the names of the successive holders up 
to the time of the commencement of the resumption proceedings. 

It is also quite clear that the proprietor could not realize any 
rent from Patesha having lost the suit which was finally disposed 
of on the 9th July 1798. In or about the year 1843, a further 
attempt was made by the proprietor of the estate which now 
bears on the Collectorate record No. 661, to assess Patesha with 
rent or the proportionate amount of revenue payable jointly 
with respect to the two villages. Such a suit however, was 
evidently not maintainable on the ground of limitation as against 
the holders of estate No. 661, The suit was dismissed on the 
29th November 1843. Since then and for nearly 60 years the 
persons holding Patesha continued to be in possession without 
payment of any rent or revenue. They were not molested in 
their possession in any way. 

The proprietors of the estate fell into arrears of the Septem- 
ber kist of 1900. The estate was sold under Act XI of 1859 on 
the 7th January 1901 and the sale was confirmed onthe and 
May 1902. The purchaser who is the present plaintiff took pos- 
session in the usual way through the Collectorate but failed to 
obtain actual possession of Patesha. The present suit was insti- 
tuted on the 14th April 1904 either for recovery of possession or 
for asseasment of rent of Patesha and for mesne-profits or rent for 
the period antecedent to the institution of the suit. 

The claim was based on the right conferred by section 37 of 
Act XI of 1859. The plaintiff contended in the lower Court and 
that contention has been repeated here by his learned counsel 
that he is entitled to possession on the ground that the defendants 
were holding as encumbrancers, the encumbrance having been 
created subsequent to the Permanent Settlement. The defendants, 
on the other hand, contended that the encumbrance, if any, which 
was created on Patesha had been so created before the Permanent 
Settlement and section 37 did not give the plaintiff a right to 
obtain possession. The lower Court dismissed the suit holding 
that Patesha had been held as rent-free from before the Permanent 
Settlement and it could not be resumed. 

"The present appeal before us ison behalf of the plaintiff. 
The question raised is one of some difficulty, the difficulty having 
arisen from the fact that the state of things which we find in.the 
present case was not contemplated by the Regulation Code of' 
1793 or the later enactments relating to assessment of revenue: 


J} 
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frea lands or resumption of rent-free tenures. That the encum- 
brance, if any, was created before the Permanent Settlement, is 
quite clear, Karta Narayan granted Patesha as a rent-free village. 
If it was arent-free village and was accepted as such by the 
revenue authorities or was not assessed by the revenue authorities, 
section 2 of Regulation XIX of 1793 would have protected it 
from resumption. The Government could not have resumed it 
under Regulation II of 1819 under the procedure laid down in 
Regulation III of 1828, But it was assessed. Section 2 of the 
Regulation of 1793 expressly provides that grants of land by 
zemindars or other competent authorities made before the grant 
of the Dewani are not resumable if the lands were held dona fide 
by the grantees, and no revenue was assessed on them. In this 
case, the revenue was assessed before the Permanent Settlement 
and the Government received the assessed revenue from the pro- 
prietor of estate No. 661, after the Permanent Settlement. The case 
set up on behalf of the defendants that they are entitled to hold 
the village as revenue-free or rent-free must, therefore, fail. 

Our attention has been drawn to several cases, notably the case 
of Hurryhur Mookhopadhya v. Madub Chunder Baboo (1) as autho- 
rity for the proposition that the land could not at this distance of 
time be resumed. But in that case the Judicial Committee laid 
down that the burden of proving that the land was mal, by which 
they meant that either no revenue had been paid at any time 
since the Permanent Settlement or that the land was not assessed, 
was on the plaintiff, the person who attempted to resume. It is 
quite clear in this case that, at the Decennial or the Permanent 
Settlement, Patesha was not considered to be a rent-free village 
but one which was assessed with revenue. We feel, therefore, no 
difficulty in coming to the conclusion that the lower Court was 
wrong in holding that Patesha was a rent-free village and could 
not be assessed. 

What then was the relation between the parties, the pro- 
prietor of estate No. 661 and the present defendants? The plain- 
tiff is a purchaser free of encumbrances. He cannot be affected 
by the laches of the defaulter or his predecessors. He is entitled 
to hold all the lands of the estate in the same condition as they 
were at the time of the Permanent Settlement. At the time 
of the Permanent Settlement, Patesha was assessed with a 
revenue of Rs. 80 which according to the value of rupee at the 
present day, would be Rs. 85-5-5. We see no reason why the 
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plaintiff should not-have the same position as the Government 
would have, if the Government had purchased this mehal at a 
sale for arrears of Government revenue. The Government 
would have been entitled to say: t This land was assessed and 
the assessment made was Rs. 85-5-5 and the Government is 
entitled to realize this sum from Patesha.” The position of the 
plaintiff is the same. The encumbrance which had been created 
by the laches of the defaulters or the actions of their predeceasors 
was not binding on the present plaintiff. He was not bound 
to recognize a rent-free title but he was entitled to say““pay me 
what you would have to pay at the time of the Permanent 
Settlement, that is, the sum of Rs. 85-5-5.” Section 37 of-Act XI 
of 1859 does not avoid encumbrances of every kind nor does it 
allow the purchaser to assess rent at a rate higher than that paid 
from before the Permanent Settlement, notwithstanding that no 
rent was levied for a long series of years. i 

- -It might be that Karta Narain allowed the defendants to hold 
the land rent-free, that is to say, did not realize any rent from 
Patesha. It might also be that, since 1793, the holders of- the estate 
never realized any rent. They might be barred by the rules of limita- 
tion. The ground of estoppel might operate against them or they 
might not choose to realize any rent. That is no reason why the 
purchaser should not be allowed to realize the assessed rent. 

We are, therefore, of opinion that the defendants in the 
present case are bound to pay to the plaintiff the sum of 
Rs. 85-5-5 per annum with cesses as laid down in the Bengal 
Gess Act. Ifthere are any other charges which are leviable 
with respect to such tenures, the defendants are bound to pay 
the same to the plaintiff. We accordingly modify the decree of 
the lower Court and declare that the plaintiff is entitled to 
recover from the defendants the sum of Rs. 85-5-5 per annum 
with ceases according to the Cess Act in four quarterly instalments 
and he is also entitled to recover the arrears for three years 
preceding the institution of the suit and for the period during 
the pendency of the suit with interest at six per cent, the annual 
amount being assessed as above payable in quarterly instalments. 
We may add that this rent of Rs. 85-5-5 arrears is not enhan» 
cible according to the law now in force as the land must.be con- 
sidered to be comprised in a tenure existing from before the 
Permanent.Settlement. We direct that each party do pay 
his own costs in both Courts. 


N. K. B. Decree modified, 
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- °° Before Mr: Fustioe Casperss and Mr. Justice Coxe ™ 
RAM LOCHAN SINGH AND OTHERS 


v. 


KUMAR NEWAZ PROSAD SINGH, MINOR, BY HIS MANAGER 


- SHEW SARAN LAL, UNDER THE COURT oF Warps.” 


` " Iufustotion—Oleil Procedure Codo (Aot XIV of 1882), Seo 492—Deereo of 4 
; - Revenues Court— Mwooxtion in Civil Oourt— Decree, character af. - 

` The Revenne Courts are Courts of Oivi jorisdiction within the meaning 
ot the Code of ("yil Procedure, in that their decrees when transferred in the 
regular course are to- be treated in all respects asjif they were passed bpa 
Court of Civil Judicature, Henoe a Civil Court may, under seation 493, Oiril 
Procedure Code, grant a temporary injunction staying proceedings in execution 
of decree passed in a suit under section 98 of the North Western Provinoes Rent 
Act (KIT ot 1831) and which was tranaferred for execution to a Civil Court, _ 

Onkar Bingk vo. Bhup Singh (1) dissented from, - ~ 

Milmoni Singh Deo v. Taranath Muksrjoo (2) and Madho Prakash Bingh v. 
Murli Manohar (8) referred to. 

The deoree does not loge its ERE TED _It is only jn tho conset 
execution that the Oiril Court should treat such a decree Shoes as if jt 
had bean passed by itself. ae 

Appeal by the Plaintiffs. l a 
Application for a. temporary injunction to stay a alai in 
execution of a Revenue Court’s decree. c. 
The facts and arguments appear from the judgment, 
Babu Foges Chunder Roy for the Appellants. - 
Babu Ram Charan Mitra for the Respondent. 
- The judgment of the Court was as follows : 


This appeal comes before us in the course of a long litigation 
the termination of which is not yet in sight. On the 30th April 
1897, the defendant obtained an exparte decree in suit No. 29° of 
1896 under section 93 of the North Western Provinces Rent Act 
(XU of 1881). That decree, it is conceded, was éxécuted, and 
one of the Execution cases was No. 296 of 1905 in the District 
of Saran where, it appears, the decree of the Balia Reyenue' Court 
had been sent for execution under the provisions of the Civil 
Procedure Code. Satisfaction not having been obtained, execu; 
tion was next taken, in the District of 'Bhagalpur, also, in the 
teřms of the Code of Civil Procedure, and the degre bolder 
ae 188 aoe of land situated in that District. 


i Appel l Order No. 38 of 1907, against the order of Babu 
Nanda Ta Day, B ta Judge Ist Court of Bhagalpur, dated the Sth 
: 
g GSi T. L. B, 16 AN, 496 
(1889) I L, B 9 Calo. 395 ; 13 O. L, R. 861; L B 8T. A. WA : 
(8) (1888) I, L B. 5 AlL 406: 
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Thereupon, the plaintiffs who represent the original judg- 
ment-debtors instituted a Title suit No. 686 of 1906 in the Court 
of the Subordinate Judge of Bhagalpore and applied for a tempo- 
rary injunction to stay the sale in the Execution case then pending 
and arising out of the original exparte decree of 1897. The 
Subordinate Judge granted an ad intertm injunction. On the 
sth January 1907 he disposed of the application under section 
494, Civil Procedure Code, and held that the decree contemplated 
by the clause (a), section 492, Civil Procedure Code, means a 
Civil Court decree, and that, as the decree in the present case was 
a decree of a Revenue Court, section 4923 did not apply. 
He followed the decision of the Allahabad High Court in Onkar 
Singh v, Bhup Singh (1), In the result, he allowed the objection, 
refused to issue any injunction, and set aside the ad interim 
injunction. 

On appeal before us the questions are, firs, whether the 
Subordinate Judge’s view of the law is correct ; and secondly, 
assuming it to be correct, whether, in the saa, he 
should not have allowed a temporary injunction to issue to stay 
the proceedings pending the disposal of Title Suit No. 686 of 1906. 

Upon the first branch of the case, we entertain no doubt 
that the Subordinate Judge’s view of the law is not correct. Thé 
decision’ Onkar Singh v. Bhup Singh (1) on which, the learned 
Subordinate Judge placed reliance, is not one which accords with 
the principle laid down by the Judicial Committee in NVihnons 
Singh Deo v. Tara Nath Mukeryee (a). The decision of their 
Lordships was analysed and fully considered by a Full Bench of 
the Allahabad High Court in Madho Prakash Singh v. Murli 
Manokar (3). This decision of the Full Bench of the same Court 
does not appear to have been brought to the attention of the 
judges in Onkar Singh v. Bhup Singh (1). We are of opinion 
that the Revenue Courts are Courts of Civil Judicature within the 
meaning of the Civil Procedure Code, in that their decrees when 
transferred in the regular course are to be treated in all respects 
as if they were passed by a Court of Civil Judicature. To hold 
the contrary view would lead to various anomalies, one of which 
was mentioned and explained at page 303 of the Report in Indian 
Law Report 9 Calc. Though the decree of the RevenueCourt at 
Balia was a decree in the execution of which relief was sought 
to be obtained from a Court of Civil dadak to which it has 


(1) (1804) LL, B, 16 All 408. | - (2) 0850) 1.1, B 8 Calo, 305, 
(3) (1888) I. L. R. 5 All. 406. : 
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been transferred, that decree did not lose its original character. Orr 
It is only in the course of execution that the Civil Court should 1908, 


treat such a decree in all respects as it had been passed by itself. po Loca Singh 
The result, therefore, must be that the case is oné in which j 

it was competent to the Subordinate Judge, if he thought fit, to Prosd Singh. 

issue an ad interim injunction staying the execution proceedings. bak 
It has been impressed upon us that we should not interfere 

in this case in order that the Subordinate Judge might consider 

whether he ought to grant a temporary injunction ; but we think 

that we should pass the necessary ordera to save both time and 

further expense to the litigant parties. We have to consider 

whether a temporary injunction should now issue., 
Suit No. 686 of 1906 is one in which various questions of 

law are involved. Without expressing any opinion on those ques- 

tions, or the issues which appear to have been framed, we think 

it sufficient to say that the alleged value of the property involved’ 

is Rs. 19,000 ; that the proceedings commenced more than ten 

years ago ; and that the chances of success are not altogether 

in favour of the plaintiff in that suit which is, virtually, one to set 

aside the decree of the Revenue Court in another province, The 

amount for which execution has been levied comes to about 

Rs. 1,300. We think the proper order to pass in this case will be 

that, on the deposit of that amount, namely, Rs. 1,300 (one 

thousand and three hundred) in the Court of Subordinate Judge 

within ene month from this date, the Subordinate Judge do issue 

an injunction staying the proceedings in the Execution case 

No. 1210 of 1906 pending in the first Munsiff’s Court, Bhagalpur, 

The amount will, of course, remain in deposit pending the result 

af Suit No. 686 of 1906. 
We assess the costs of this hearing at three gold mohurs 

which will be paid to the appellant. 
Let the record be sent down at once. 


A, T, M. 4 Appeal allowed : case sent bach, 
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~ Before Mr. Fustice Coxe and Mr. Fustice Doss. 
RANGAMANI DASI 
A : 
-JOGENDRA NATH MANNA AND OTHERS,” 

Ga jagan sult Jor—Jolat possession, not proved— Partition aera, 

y construction of — Vested interet—Inkoritanos, 

~ -Where the plaintif rested her case on a completa partition made years ago, 
and it is proved that she had never possessed the property in dispute, she is not 
entitled to sue for partition without suing at the same time for powsession of- 
her share, a course entailing payment of Court-fees caloulated ad walorom in 
tho plaint. ai 

One B died AE a widow A and fire sons. During the life-time of A the 
family property was’partitioned by an arbitration award, which was in English 
and was drafted by a person familiar with conveyancing. The partition award 
proscribed “that the said garden, both debutter and serkari and the sum of 
Rs. 8,000 will after the demise of the mother A be divided among the then’ 
surviving heirs and representatives.” One of the sons died during A's life-time 
and his widow brought «sult for partition of a fifth share in the garden and 
the sum of Bs. 8,000 : 

Held, that the expression “the then reversionary heirs and representatives”, 
in the partition award meant that after- A's death the property should go to the 
heirs whoever they might be, 

_ The partition award ‘effected a complete sererance in the interests of the 
various coparceners and accordingly the plaintiffs husband obtained a separate 
vested interest in the property in which A was given a life-astate, which separate 
estate descended in due course to his widow. 

Appeal by the Plaintiff. 

Suit for partition and for. recovery of posseasion.. TE 

The facts of the case and arguments appear from the judgment,- 

Mr. Casperss and Babu Bidku Bhusan Gangooly for the- 
Appellant. 

_ Mr. B. C. Mitter and Babus Bepin Bekari Ghose bea 
Nogendra Nath Mitter for the Respondents. i 
7 G A. Ve 


The judgment of the Court was as follows: 


The plaintiff in this case is the widow of one Lokenath, the- 
son of Beni Madhab Manna. Beni Madbub died leaving five sons 
and a widow named Srimati Anandamoyi Dasi. During her life 
time the family property was partitioned by an arbitration award 
dated the 13th November 1887 and Anandamoyi obtained certain 
property absolutely and a life-estate in a garden and a sum of 
Rs, 3,000. Loke Nath died during Anandamoyi’s life time and 

* Appeal from Original Decree No, 863 of ae the decree of Babu 


Lal Behari Dey, Subordinate Judge, 8rd Court of 34-Porganas, dated the 
48th July 1906. 


Vou IX] men: oust. 


his widow now sues for partition of a fifth share in the gardem 
and the sum ‘of Rs. 3,000. 

The Subordinate Judge fouud that the plaintist was not and 
never had been ‘in possession of the disputed property jointly 
with the defendants and therefore was not entitled to sue for 
partition. The suit was brought on a Court-fee stamp of Rs. 10 and 
an issue was framed as to whether the suit: could proceed on that 
Court-fee. The Subordinate Judge however neither decided the 
issue nor -required the deficiency in Court-fees to be made good, 
as he should - have done.” He then’ proceeded to come toa 
decision to which the parties were not entitled, on the question 
whether under. the-partition award of 1887, the plaintiff was 
entitled to inherit a share of the property in suit. This point be 
decided againgt the plaintiff who accordingly appeals. 

The learned counsel -for the appellant has argued that thé 
possession of the other members of the family was possession on 
behalf of the plaintiff, and that therefore she is entitled to sue 
for partition on a Court-fee stamp of Rs. 10. But as her whole tasé 
rests on a complete partition made years ago, and it is proved 
beyond- doubt that she has never possessed the property in 
dispute, it seems to us clear that the Subordinate Judge was right 
and that she is not entitled to sue for partition without suing at 
the same time for possession of her share, a course entailing 
payment „of Court-fees calculated ad valorem both in- the plaint 
and the memorandum of appeal. The appellant- has taken - this 
course- and. paid in the -proper Court-fees ; and secon LA we 
proceed to dispose of the appeal on the merits, 

_ The- appellant’s learned counsel contends that the partition 
award effected a complete severance in the interests of the various 
co-parceners; and that accordingly the plaintif’s husband 
obtained a separate vested interest in the property in which 
Anandamoyi -was given a life estate, which separate interest, 
descended in due course to his-widow. It is clear that this 
must be the case, if the terms of the partition award itself do not” 
affect the plaintiff's right of inheritance, and the learned counsel 
for the respondents admits that if it were not for the express 
terms of the partition award the’ plaintiff would be entitled to 
succeed to a share ofthe disputed property. The whole question 
therefore turns on the meaning of the words at the end of the 
partition award which prescribe “that the said garden, both 
debutiar and sarkari, and the Rs. 3,000 will after the demise of the 
mother Anandamoyi-be divided among the then surviving heirs 
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and representatives.” The award isin English and it is ‘quite 
clear from the language used that it was drafted by a peas 
familiar with conveyancing. 

It is contended on behalf of the appellant that the expression 
“the then surviving heirs and representatives” means "the then 
surviving heirs and the then surviving representatives of the 
deceased heir.” This construction makes the words “then survi- 
ving” entirely unnecessary as if the words “ representatives of 
deceased heirs” the whole expression under examination must 
necessarily mean simply “ the heirs and: representatives.” _ : 

On the other hand it is argued for the respondents that the 
words include only such of the original heirs as were then alive ` 
when Anandamoyi died. This construction makes the word 
“and representatives” wholly unnecessary. The learned counsel 
for the respondents further urges that at the time of the award 
it was understood in Bengal that on the death of a mother who 
has obtained a share in partition, her share would go to her 
husband’s heirs; and refers to the unreported case decided by 
Mr. Justice Pigot, which is quoted in Sorolah Dossee v, Bhoobun 
Mokun Neoghy (1), and also to the third edition of ‘Mr. Mayne’s 
work on Hindu Law, p. 599. | 

We for our part greatly doubt whether the arbitrators really 
devoted their minds seriously to the consideration of the ques-' 
tion who were the proper heirs to succeed to a mother’s portion. 
It appears to us more likely that they used the words as a mere 
jingle, meaning that after Anandamoyi’s death the property 
should go to the heirs, whoever they might be, without attempt:- 
{ng to lay down, or even, consider, who the heirs might be. 
Taking this view, we are unable to hold that there is anything 
in the award to interfere with the ordinary rules of succession 
and consequently the 9th issue laid down by the Subordinate 
Judge must be decided in the plaintiff's favour. But as there 
are several other issues remaining for disposal, the case must go 
back to the Subordinate Judge in order that they may be decided. 
The costs of this appeal will abide the result of the suit. 

One of the issues left undecided by the Subordinate Judge 
fs the question whether the suit is barred by section 103 of the 
Civil Procedure Code. Weare unable to decide this point as 
the Subordinate Judge has not discussed it and the appellant's 
pleader in reply professed himself unprepared to argue if. But. 
we may point out to. the Subordinate Judge that if this plen 


(1) (1888) L L. B. 18 Calo. 993. 
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proves to be well-founded, as to. which of course wé ‘express no 
opinion, the period from the date of the institution of the suit 
to its ultimate decision and the trouble and expense to which the 
parties and witnesses have been’ put, will have been almost wholly 
wasted by.reason of his disregard of the provisions of section 146 
of-the Civil Procedure Code, The terms of that section are 
perfectly clear. They prescribe that when issues of law going 
to the root of a case arise the Court is bound to try those issues 
first and may, in its discretion, which in this case the Subordinate 
Judge should certainly have exercised, postpone the settlement 
of the issues of fact until after the issues of law are been 
determined. . : 


ATMO oo -a Appeal allowed ; case AT 


Before Str Robert F Rampini, Kt, Acting Chief Fustice and 
Mr. Fustiee Doss. i ; 


oe | AMINUDDIN MUNSHI AND OTHERS 
a v, 
ULFATUNNISSA BIBI. AND OTHERS.” 
“Bongal Tenancy Act (VIII of 1885), Boh, IIT, Art. 8—Dispossession by 
; landlord—Axction purchaser at sale in casoution of decree oltainsd.by 
landlord— Oollusion— Ocoupancy raiyat, swit by— Limitation. 
_ Where an ocoupancy raiyat is dispossessed by a person who has purchased 
the rights of some of the tenants at auction in exeeution of a decree for arrears 
obtained by the landlord, such person must be held to be acting in ‘collusion 


with thé landlord and the suit is governed by thé special law of imitation | 


prescribed in- Art. 8 Boh, IIT of the Bengal Tenancy Act, 
h Appeal by the Defendants. 


Suit for recovery of possession of a bling og 
raiyat. ' 


The material facts and arguments -appear from the judgment, 


Maukis Syed Shamsul Huda and Nuruddin Akmed for the 
Appellants, 


Mouli Sowgat Ali (for Moulyi Serajul Islam) for the 
Respondents, 


+ 


C. A. V. 


adaa 3 aoe No. 78 of 1907, under Seo, 18 of the Letters" Patent from the 
Ste £ the Hon’ble 0. M, W. Brett 0, 8, T. reversing that of Baba Harilal 
herji, reversed that of Babn aut Ohana Bane, the 7th February 1906, who 

mn AnD D 1, Munstif of Nabinagar, 
ae 87th September 1904, a dated 


OivIL, 

1906. 

ban nal 
August, 25, 26. 
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The judgment of the Court was as follows : 

This is a Letters Patent appeal from ‘the decision ` of : 
Mr. Justice Brett. 

The short point for decision is whether the suit is aries 5 
limitation -or not. The plaintiffs are some of the -heirs of an 
occupancy raiyat named Ramizeddi who died some time ago. 
The'landlord sued the sons of Ramizeddi for rent and obtaining 
a decree proceeded to sell the holding which was purchased by 
the contesting defendant. The present- plaintifs who are the 
wife and daughter of Ramizeddi were’ not parties to that suit, 
The purchaser at the sale in execution of the landlord's decree 
dispossessed the plaintiffs, as they allege, and they now sue him 
to recover possession. The learned Judge of the Court below . 
has held that the suit is not barred by limitation, inasmuch 
as the plaintiffs were dispossessed-by the contesting defendant, 
the new tenant inducted by the landlord after the sale in execu- 
tion, and not by the landlord himself. The learned pleader who 
appears on behalf of the defendants; appellants, urges that this 
is not right, as although dispossession took place at the instance 
of the contesting defendant, he did so at the instigation of the 
landlord and by reason of his auction-purchase. 

We think that this plea must prevail, There are many 
rulings of this Court to the effect that where the landlord in 
collusion with the actual dispossessor grants him a settlement and 


‘the dispossessor takes possession of the land, the. article of 


limitation applicable i is Art. 3 of Sch, II of the Bengal Tenancy 
Act. We are aware of rulings to the effect ‘that. where the 
settlement is made by the landlord after the dispossession, : then 
the period of limitation is not two years but twelve- years. In 
this case dispossession was made by the landlord through the 
contesting defendant who acted in collusion in dispossessing the 
plaintiffs, It is clear that when the landlord sold the holding, 
he impliedly undertook to recognise the purchaser as his tenant 
‘and to make settlement with him. In pursuance of that implied 
offer, the contesting defendant purchased the land and took 
possession of the same and has now been recognised by” the 
Jandlord as his tenant. If there had been no such implied offer 
and agreement to recognise him as a tenant, he would never have 
‘purchased the land. In these circumstances we think that the 
landlord and the coritesting defendant must be held to be’ acting 
in collusion in the act of dispossessing the plaintiffs and it is not 
the new tenant wh alone has dispossessed them, For this teasou 
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we think that the rule of limitation is two years’ limitation Ovni 


under article 3, schedule II of the Bengal Tenancy Act. We 1907. 
must accordingly decree the appeal, set aside the judgment of Aminuddin Mumah{ 





this Court and restore that of the Subordinate Judge which we *, 
accordingly do with costs. The appellant is entitled to costs of Dp Beh 
this hearing as well as of the hearing before Mr, Justioe Brett. -- 
N. K. B, Appeal allowed, 
"` Before Mr. Fustice Mookerjes and Mr. ¥ustice Carnduf, 
BHOWANI maar SHAHA : om. 
JUGGERNATH SHAHA AND OTHERS 1S: 
Hinds law—Miahtkara—Joini family—Managers lability to neoment— Beene: 18. 
Partion of family property—Assots, determination of—Aooownt for 1808, 
partition, nature of—Stated accounts, re-opening of, for frand or mistake. Janxary, 1. 


When aocounts have to be taken with a view to a partition of joint famiy 
properties, the account which has to be taken of the entire family property in 
the hands of the different members is mainly an enquiry into the existing 
ameta ; the head of the family cannot, in general, be called upon to defend the 
propriety of the past transactions of the family, 

Jug mohan-Das v. Mangal Das (1) and Narayan v. Nathafi (2) referred to, ` 

Abhai Chandra v. Pyari (8), Soorfesmoncy v, Doenobundoo (4) and Rajah 
Setru Chorla v. Rajah Saru Cherla (5) followed. 

Although the Court is always reluctant to re-open an account whioh has 
been settled with deliberation and with tolerable fatrness, relief will be granted 
where fraud or mistake is established ; and it does not matter whether the error 
in the aecounting occurred by accident or design ; nor is it necessary that the 
error or mistake should be mutual, If an item has been omitted in the account 
by mistake, it may be recovered. 

Jogendra Nath v. Baldeo Das (6) referred to, 

A settled account is only prima facts evidence of ita correctness ; it may be 

impeached by proof of unfairness or mistake in law orin fast; and if it be 
confined to particular items of account, it concludes nothing in relation to other 
items not stated in it, But the right to correct an account la confined to cases 
in which no element of estoppel has intervened or whare there is no obligatory 
agreement between the parties as upon a settlement and mutual compromises. 


* Appeal fom Appellate Decree No, 1578 of 1906 against a decree of 
A. W, Watson, Req. District Judge of Murshidabad, dated the 16th July 1 
reversing a decree of Babu Bipin Behari Chatterjee, Subordinate Judge 
Murshidabad dated the 8lst Jaly 10085. >= 


(1) (1886) I. L. B. 10 Bom, 528 (561, 581}, 
(3) (1908) I. L- B. 38 Bom. 01. 

(8) (1870) 5 B. L. B, 847 (849); 18 W. B. 75. 

(4) (1857) 6M I. A. 586 1540). < 

(5) (1899) L. B. 26 I, A. 167. -> ; 2 
(8) (1007) 6 O. L, J. 785 ; I. L, B 85 Oal, 961. < Soak 
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` P, Gruok v. Pawdry (1), Pitt Y. Okolwondoley (2), Wiltiamsan v, Barbour (8) 
Perkins v. Hart (4),"Helan, Dart v. Durgadas (5). Wilson v, Wilson (6), 
Layooeh v. Piokles (7), Pavis v. Noyrel (8) and Kédve v, Baddo (0) referred to. 

: , “Ordjnanily, where a party seeka to open a settled account, there must be 
some direct, distinct and ‘specific avérment of errors to entitle the party to open 
the-acconnta, but where no objection’ was taken by the defendant to the frame 
of the suit and. even -after:the preliminary question of the Hebility of the 
defendant to render an account had been decided in favour of the plaintiff, and 
the accounts had been elaborately examined without any objection as to the 
course adopted being taken, the Court will not allow an objection of this 
character to prerai when it ja not suggested that the defendant has been in any 
way prejudiced by thé omission of the plaintiff to specify the érrors in the plaint. 

Parkizwa v. Hasbsry (10), and Alohesh Chander. v.. Radka Kishen (11) 
referred to. 2 


Appeal by the Plaintiff... 2 ek 
' Buit for'accounts. to a e 


“The facts and arguments appeat from the judgment, — 
The Advocate General (Mr. SP, Sinha), Babus Ram 


P Chandra Masumdar and Hemendra Nath Sen for the Appellants. 


| Dr. Rash. Behary. Ghose and Babu -Tarak Chandra 
_Chakdvarti for the Respondents, ..; 
Ze A C A. V, 
-The judgment:of the Court was delivered by | 
l Mookerjoo J.—The events which led to the litigation out 
of which the present appeal” arises are of a someivhat complex 


-character, but, sọ far as it is necessary to state them for the 


disposal of the questions argued before this Court, they may be 


‘thus briefly outlined.. The father of the plaintiff appellant 


formed -along with the first two defendants, a-joint Hindu family 
governed by the Mitakshara law. The family was engaged on 
mercantile business,.out of the profits of which, movable’and 
immovable properties were acquired by the care and dabour of 
the members of.the family., The father of the. plaintiff died 
in January 1902 and, in June following, the parties separated in 
mess, It’ is alleged in the plaint that at the time of the separa- 
tion, the unclés “of the plaintiff gave him-a share ‘of all the 
immovable properties of the family, in respect of which they 
“subsequently executed, on the gth December 1902, a deed of 
“release if hid favour. At'the’same time, the plaintiff appears to 


(1) (1740) 2 Atk. 119, (8) (1854) 14 0. B. 616, 

(2) (1754) 8 Ves (Sen) 565, (7) (1885) 4 B & 8 407 

(8) (1877) 9 Ch. Div. 529. (8) (1826) 5 Martin N. 5, 98, 
(4) (1826) 11 Wheaton 287. o Hen Bl L. 


II. 
(5) (1908) 4 O, L. J. 828. (1887) L, B- 
(11) y dion doa L, J, 680 (600), 
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have executed a deed “of release in favour of the defendants ih 
respect of the share of the properties which they received om 
the footing of the same partition. It furthér appears that.on 
the 13th May previously, the parties had drawn up and | executed: 
memoranda in respect of the partition -of the movahles poss- 
essed by the family. The plaintiff however, alleged.in the; 
plaint that at the time when the partition was effected, no. 
adjustment of accounts was made in respect of the. profits of 
tHe ancestral tradé and of tHe immovable properties which had 
come into the, hands of the first defendant .as the head of the. 
family. He accordingly instituted this suit, arid prayed fora 
decree for account ; he further stated that, if upon evidence it 
was found tbat any portion of the joint-family properties‘had 
been ignored at the time of the partition, a decree might be 
made in his fayour in respect of athird share thereof. The 
claim of the plaintiff. was resisted on various grounds. amongst 
which it is sufficiest to ‘mention that the defendants denied 
their liability to render any accounts. Their case in substance: 
was that dccounts had been taken at the time of the partition’ 
with a view to determine the assets available for division ‘and; 
that the settlement was conclusive “betweenithe parties. The: 
Subordinate Judge who heard the case in the firkt instance! 
raised a preliminary issue as to the right of the plaintiff td. 
claim any account at all and on this he held that, although there; 
had “been an ascertainment of the assets at the time of thd 
partition, yet there had not been such an adjustment of accounts, 
as the first defendant as head of the family was. bound to 
render to the other members. He consequently concluded- that 
accounts had not been properly rendered and that the claim-of 
the plaintiff was sustainable. At a subsequent stage of the 
hearing of the suit before the Subordinate Judge, a Commis- 
stoner was appointed to take accounts. After ‘an elaborate 
investigation, he submitted his report to which various objections 
were taken by both thé parties. The Subordinate . Judge 
discussed these objections and made a partial decree in” favour 
of the plaintff. Neither party was satisfied with this judgment 
and two appeals were preferred to the District Judge. On, behalf 
of the defendant, the objection was reiterated that the plaintiff 
was not entitled to claim any -accounts dt all, -and ` exceptions 
were also taken to the various items allowed by the Court below 
on the assumption that the claim of the plaintiff was main- 
tainable. The learned District Judge held. that. the ‘suit: of the 
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plaintiff was not maintainable inasmuch as the division of the 
property agreed to by the parties was a final settlement and 
apportionment of all the joint-family properties. He examined, 
however, in detail, the specific objections of the defendants to 
various items of the account taken by the Commisssoner and 
came to the conclusion that these objections were well founded, 
so that the plaintiff was not entitled to any relief on the 
merits also. 

“The plaintiff has now appealed to this Court, and on his 
behalf the decision of the District Judge has been challenged 
by the learned Advocate-General, substantially on four grounds ; 
namely, first, that the partition was not of a character which 
precluded the claim of the plaintiff for accounts, and that in 
any event, it was open to the plaintiff to claim relief in respect 
of the joint property which had been excluded from the partition 
either by mistake or by fraud ; secondly, that the plaintiff was 
entitled to relief in respect of two jotes which belonged to the 
joint-family at the time of the partition but had not been taken. 
into account when the partition was effected ; “#rdly, that the 
plaintiff was entitled to relief in respect of the debt payable by 
Shama Sundari, the principal amount alone of which debt had 
been taken into account in the partition, while the large amount - 
of interest which had accumulated at that time was excluded ; 
and fourthly, that the plaintiff was entitled to relief in respect of 
the debts due to the Berhampore shop at the time of the partition, 
which had become barred and irrecoverable by reason of the 
negligence of the first defendant as head of the family. We 
shall consider these points in the order in which we have just 
stated them. 

As regards the first point urged by the learned Advocate- 
General, it will be observed that he divided it into two branches. 
So far as the first branch of the contention is concerned, we are of 
opinion that it is not sustainable either upon principle or upon 
the authorities. It is common ground in the case before us that 
there was a partition as alleged by the plaintiff, and upon the 
facts found by the Courts below it cannot be successfully disputed ' 
that at the time of the partition the assets were determined and 
divided. The plaintiff, however, now puts forward a claim, which 
found favour with the Subordinate Judge, that the defendant 
as head of the family is bound to render an account of the deal- 
ings of the family during a period of six years immediately 
antecedent to the institution of the suit. In our opinion, no 
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foundation has been laid for a claim of this description. It is now 
well-settled that when accounts have to be taken with a view to a 
partion of joint-family properties, the account which has to be 
taken of the entire family property in the.hands of the different 
members is mainly an enquiry into the existing assets ; the head 
of the family cannot, in general, be called upon to defend the 
propriety of the past transactions of the family. In support of 
the proposition that no co-parcener has under circumstances like 
those of the present case, any right to claim an account of past. 
transactions of the family, it is sufficient to refer to the cases of 
Fug Mohan Das v. Mangul Das (1) and Narayan v. Nathajt (2). 
In the first of these cases, Mr. Justice Scott referred with 
approval tothe statement of law made by Mr. Justice Melville in 
the case of Konerrav v. Gurrav (3), namely, that the ordinary 
rule no doubt is that the members of an undivided Hindu family 
when making a partition are entitled, not to accounts of past 
transactions, but to a division of the family property actually 
existing at the date of partition. We need not consider cases of 
fraud and misappropriation, or of gross, reckless, waste on the 


part of the manager, because no such element has been established . 


in the case before us. The view we take is supported by the 
decision of a Full Bench of this Court in the case of Adkat 
Chandra v. Pyart(4), and also by the observations of the Supreme 
Court of Calcutta in Soorjeemonsy v. Deenobundoo (5). The 
substance of the matter is that the manager of the joint-family 
administers it for the purposes of the family, and, so long as he 


does this, he is not under the same obligation to economise or ` 
to save as would be the case with a paid agent or trustee. That 


this distinction is well-founded is obvious from the decision of 


the Judicial Committee in Rajah Setru Cherla v. Rajah Setu 
Cherla (6). The contention of the appellant, therefore, that the | 
plaintiff is entitled to claim an account in respect of the dealings 
of the family for- six years antecedent to the institution of the ` 


suit cannot be supported, 


The second branch of the contention of the learned. 


Advocate-General upon the first point is based upon an entirely 
different ground. He assumed that the assets were determined 


at the time of the partition and that accounts were-taken with a 


(1) (1886) L Ia R. 10 Bom. ba ee 56) & 581. 
(2) (1908) I L B. 98 Bom 201. 


2 (1881) I. L. B. 8 Bom. san. p 
4) (1970) 5 B. L. B. B47 at H9 ; 13 W. R. 78.- 
(5) (1887) 6 M L A. 526 at 540. z 
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view to ascertain what funds were actually available for distri- 
bution. But he contended that, although it might not be open 
to the appellant to re-open the whole of the accounts, it was open 
to him to claim relief in respect of items of property which were 
excluded from partition by mistake “or fraud. It was argued on 
the other hand by the learned vakil for the respondents that no 
case of fraud was specifically alleged in the plaint, that the 
facts found by the District Judge distinctly negatived any 
possible case of fraud, and that no mistakes in the accounts 
were mentioned in the plaint with any degree of precision. 
Reference was also made to the case of Helan Dass v. Durgadas (1), 
in support. of the proposition that a partition made in settle-_ 
ment of disputed claims ought to be treated as a valid and 
binding arrangement which the parties to it cannot deny, 
ignore or resile from. In reply, the learned Advocate-General 
suggested that, even if a case of fraud: was not established, 
the appellant was entitled to succeed on the ground of mistake, 
and he referred to the decision of this Court in the case of 
Fogendra Nath v. Baldev Das (2)-to show that, if.an item of 
joint property has been by mistake excluded from partition, it 
continues to be joint property in respect of which any of the- 
co-owners is entitled to claim relief in an appropriate proceeding. 
After. a careful consideration of the arguments advanced on both 
sides, we are of.opinion that the contention of the appellant | 
ought to prevail. - It is well-settled that, although the Court is 
always reluctant to re-open an account which has been settled 
with deliberation and with tolerable fairness, relief will be granted , 
where fraud or mistake is established. In V. Gruson v. Yawdry (3) 
Lord Hardwicke ruled that, -when -an account’ has been stated, 
if fraud or imposition is established the whole shall be opened ; 
but; if there are mistakes and omissions, the party objecting shall 
be allowed no more than to surcharge and falsify. In other 
words, as Lord Hardwicke stated in Pit v. Cholmondeley (4), 
the onus proband: is always on the party having the liberty to 
surcharge and falsify, “ for the Court takes it as a stated account 
and establishes it; but if any of the parties can show omission’ 
for which credit ought to-be, that is a surcharge, or, if anything 
is-inserted that is a wrong charge, he is at liberty to show it, and 
that is falsification, but that must be by proof on his side,” To 


(1) (1006) 40. L. J B28. f 
aja O. L. J. 785; 1. L.B 88 Calo. 961. 
a (1740) 3 Aik 119. (4) (1754) 2 Ves. (Sen) 565, 
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the-same effect are the ‘observations of Sir George Jessel; M. R. 
in Williamson v. Barbour (1): “if the Court is of opinion that 
errors of sufficient number and sufficient magnitude are shown, 
it is not necessary that the errors shown should amount to fraud ; 

if they are sufficient in number and `itaportance, whether they 
are errors caused by mistake or errors caused by fraud the Court 
has a right to open the acgounts.” It follows obviously that 
when’ fraud, omission or mistake is not shown to taint the whole 
settlement, the account will be rectified as tothe mistaken items 
only, the mistake must be corrected and the rights of the partiés 
readjusted as to such items. To put the matter in another’ way, 
when accounts have been settled, they are, prima facie, to be 
taken as a settlement of all valid items of debit and- credit 
existing between the parties at the time of the settlement ; but 
the parties will not be concluded by such presumption as to 
mattérs which were not, contemplated by them or which were 
not in fact included in the settlement though they existed at the 
time, the presumption is destroyed when-the details of the 
settlement show that the matter in controversy was not included. 
The principle of law applicable to cases of this description was 
very concisély stated by Mr. Justice Washington in’ delivering 
the judgment of the Supteme Court of the United States in 
Perkins v. Hart (2): "a settled account is only prima facie evi- 
cence of its correctness; it may be impeached by proof of un- 
fairness or mistake in law or in fact; and if it be confined to 
particular items of account, it concludes nothing in relation to 
other items not stated in it.” The rule thus stated is, however, 
not of universal application and requires qualification ; for it 
should be remembered that the rigat to correct an account is 
confined to cases in which no element of estoppel: has intervened 
or where there is no obligatory agreement between the parties 
as upon a settlement and mutual compromises ; to this latter class 
belongs the case of Helan Dasi w. Durga Das (3), upon which 
reliance was placed on behalf of the respondents. The principle 
upon which this right to reopen or correct an account is allowed 
to be exercised has sometimes been assimilated to the principle 
upon which the right to recover money which has been paid can 
be, exercised ; and in determining whether an account which 
has been settled cau be impeached the case is put upon the same 
footing as if the money had been paid. Such payment would be 


(1) (1877) 9 Oh. Dav. 520. - < (2) (1826) 11 Wheaton 987, 
(8) (1968) 4C. L, J. 328, 
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conclusive subject to the right to recover it back on failure of 
‘consideration } and so, on the settlement of an account, if the 
case is one in which a payment, if made, could have been 


‚recovered back, the facts which show the failure of consideration 


may be proved [ Welson v, Wilson (1) and Haycock v, Pickles (2).] 
On principle as well as on the authorities, therefore, we must 
hold that the account which has been settled in this case. may be 
rectified, if mistake is established, and it does not matter 
whether the error in the accounting occurred by accident or 


“design ; Dor is it necessary that the error or mistake should be 


mutual. If an item has been omitted in the account by mistake, 
it may be recovered. Pavie v. Noyrel (3), Addte v. Eddie (4), 

It was argued, however, by the learned vakil for the respon- 
dents that, as errors in the account were not specifically stated in 
the plaint, it is not open to the plaintiff to claim any relief on 
that ground. Now it is perfectly true that ordinarily when the 
plaintiff impeaches accounts, which have been settled, on the 
ground of errors, such errors ought to be specifically stated, or, 
as put by Lord Chelmsford in the case of Parkinsonv. Hanbury (5) 
followed -by this Court in Mohesh Chunder v. Radha Kishen (6), 


where a party seeks to open a settled account, there must be 


some direct, distinct and specific averment of errors to entitle 
the party to open the accounts. The plaint in the case before 
us is, no doubt, open to criticism on the ground that such specific 
averment of errors was not made and relief was asked only upon 
the general . ground that items of joint-family property had been 
excluded from partition. It must be observed, however that no 
objection was taken by the defendants to the frame of the suit, 
and after the preliminary question of the liability of the first 
defendant to render an account had been decided in favour of 


the plaintiff, the parties did go into an elaborate examination of 


the accounts, apparently without any objection as to the course 
adopted. Weare not prepared at this stage to allow an objection 
of this character to prevail when it is not even faintly suggested 
that the. defendants have been in any way prejudiced by the 
omission of the plaintiff.to specify the errors in the plaint. We 
must consequently hold, so far as the second branch of the first 
contention of the appellant is concerned, that the plaintiff is 
entitled to relief, if-he establishes‘ that any items of joint 
property ‘have been excluded from partition. i h 


(1) (1854) 14 OB: 618. ~ ` (4) (1871) 61 IN. 184. 
(2) (1885) 4 B&B 497. (©) (1887) L RAH, L, 1. 
(8) (1828) 5 Martin N. 8. 92. (6) (1907) 6 0. L J, 880 at 590 
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“The second ground taken on behalf of the appellant, is that 
“the ‘plaintiff is entitled to a third share`of two jotes which 
-belonged to the joint-family at the time of the partition but 
‘were apparently ignored when the assets were determined. The 


‘Subordinate Judge made a decree in favour of the plaintiff in ., 


‘respect of these tenancies. It was not denied before him that 
‘the-holdings had been excluded from the amicable partition, and 
‘it was found that one of them had been transferred to a stranger 
after the partition and that the other was still in the possession 
‘of the first defendant. The District Judge reversed this decision 
‘on the ground that the plaintiff had failed to prove that the 
-existence of the holdings had been concealed from him atthe 
‘time of the partition; and he also doubted whether the suit 
could be treated as-one for recovery of immovable property. - In 
-our opinion, the grounds of the decision of the District Judge 
“upon this point cannot be supported. If the holdings were joint 
‘family property, as they were practically admitted to be before 
“the Subordinate Judge, and if they were excluded from partition, 
‘no question arises as to fraud or concealment. If they were 
joint property and if they were not partitioned, they still 
-continue to be joint property and the plaintiff is entitled-either 
“to a share of them or to a ‘decree for money representing their 
value, The Subordinate Judge assessed their value at Rs. 791 
and gave the plaintif a decree for one-third of this sum, No 
question, therefore, arises as to whether the present suit should 
-be treated as one for recovery of possession of immovable 
‘propetty. The plaintiff is satisfied with the decree given by 
‘the Subordinate Judge upon this point and in our opinion, that 
decree ought to be restored to this extent. = 
The third ground urged on behalf -of the appellant relates 
‘to the debt due from Shama Sundari. It appears from. the 
‘papers which have been placed before us that, when. the accounts 
were taken, ths amount due from Shama Sundari was estimated 
-to be Rs. 1,336 and odd; butit was expressly stated, that this 
-was only the principal amount of the bond. It is obvious, there- 
fore, that whatever sum was due at the time -on account of 
“interest was excluded from the partition. There are no materials 
-however on the record from which we can determine the precise 
amount of interest then due. The bond was apparently not 
produced, and no satisfactory explanation has been. given for 
-its non-production. At the same time we observe that the 
-Feason -given -by the District Judge for holding that_the-plaintiff 
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-has no right to the interest which had accrued inm respect of the 
bond-debt is unsustainable, The learned Judge refers to seo 
„tion 8 of the T ransfer of Property Act to show that the interest 
was an incident of tke debt and when the debt upon partition 
fell to the share of the first defendant the interest “also must be 
taken to have been similarly allotted. This view is obviously ` 
‘erroneous, Section 8 of the Transfer of Property Act: clearly 
specifies that when the property transferred is a debt, arrears of 
interest accrued before the transfer are presumed not to-have 
been transferred, but the interest accruing after the transfer. is 
implied to have been transferred. We are of opinion, under 
these circumstances, that the rights and liabilities of the parties 
{n respect of this particular matter should be further investigated. 
The District Judge will determine what interest had accrued 
due at the date of the partition and what was the total amount 
recoverable from Shama Sundari at that time, If such amount 
„is established to be in excess of Rs. 1,336 and odd which alone 
was taken into account at the time of partition, the plaintiff will 
be entitled to a decree in respect of his share of the balance. 
. The parties will be at liberty to give additional evidence for the 
-full elucidation of this point and to produce either the original 
bond, if it is still in existence, or to give Secondary evidence 
:0f its contents. 
The fourth ground urged on behalf of the appellant relates 
.to a share of the debts due to the Berhampore shop at the time 
of the partition. It it not quite clear upon what precise ground 
-the plaintiff seeks to found his claim in respect of this matter. 
„It is not alleged, much “less established, that these debts have 
been actually collected and the sums realised misappropriated 
: by the first defendant. Nor is it established that the debts have 
-become barred and ynrealisable by reason of any default on his 
part, Upon the facts found, no charge of fraud or negligence 
can be maintained as against any of the defendant, On the 
. other hand, it is reasonably clear that these debts were examined 


. by the parties at the. time of the partition, and no suggestion 
‘appears to have been made either then .or now that the first 


< defendant was in any way to be blamed because the debts had 


- become unrealisable. We must consequently hold that the claim 


of the plaintiff in reapect-of these debts cannot be sustained, ~ 
. The result, therefore, is that this appeal must be allowed in 
part ; the decrees of dismissal made by the District Judge will 


be digcharged and in lieu thereof, the plaintiff will haye a. decree 
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for one-third of Rs. 719 in respect of his share of the two hold- 
ings. The decree will further direct that the case be remanded 
to'the District Judge fur investigation of the claim of the plain- 
tiffin respect of the debt due by Shama Sundari, with reference 
to tHe Observations contained in this judgment. ea 

As the victory has been a divided one, we direct that the 
partiés should bear their own costs of ‘this litigation up to the 
present stage. The costs of the hearing before the District 
Judge after remand will be in his discretion. ` : 
ae Appeal allowed in fart. 


n 
in 


wet rs —_—— 
rae 
-> a) NG 


~ “APPELLATE CRIMINAL. | 

mys ios l i 
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‘,i. s+ GIRIJA SUNDAR CHAKRAVARTI 

3 “= a v. 

THE KING EMPEROR.* 

Newspapers (Inoitomont te violence) Aot (VII of 1808)—' Incitensnt,’ moaning 
af, nad not bs direct—Liabdility of newspaper, how to oonstrus— Printing 
Press, confiscation of. 4 ` ; 

Under ‘Act VII of 1908, no question as to the criminality of any ‘person’ 
arises -and there need not necessarily be any ' direct’ incitement to murder or 


any other act of violence. Nor need the incitement be addremed to any . 


particular parson or persons, ee 

The only question is whether the newspaper contains any incitement to 
murder or to any offence under the Explosive Substances Act, 1908 or to any 
act of violenos, t, 4,” whether the article in question is oaloulated directly 
’ ór indirectly to move to action, to stir up, to stimulate, to Instigate or to 
enoourage to murder or acts of violence. The word ‘incitement’ bears the 
plain dictionary-meantug, z F 

Por Byres, J.— There can be no hard and fast canon to decide what words 
or whether a.giren set of words constitute an ‘incitement.’ The article must 
be read af a whole and read, as far as possible, in the sense in which it was read 
By that section of the public to whom it was addromed, bearing in mind the 
docesion and plabe of its publication and the class or status of parsons who 
are likely to be affected by it. 2 9 > j 
. Appeal by the manager of thè Bande Mataram. A 

Order for confiscating the press. a. 


"thé material facts and arguments appear from the judgment 


Of Holmwood J. l i 
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Babus Dasarathi Sanyal, Debendra Nath Bhattacharja -and . 
Mr. S. C. Mukerji for the Appellant. 


The Advocate-General (Hon'ble Mr. S. P. Sinha) for the 
Crown. ` 4 
. C A V 
The following judgments were delivered : ; 
Holmwood J.—This is an appeal in what is known as the 
Bande’ Mataram Press confiscation case. We admitted the 
appeal without hearing the application for admission as the case ` 
is the first under the new statute and it was desirable that the 
scope and effect of the Act and its bearing on the facts of the 
present case should receive judicial consideration after full dis- 
cussion by both parties at the Bar. We have now had the 
advantage of a very able and temperate argument from the 
learned vakil for the appellant, Babu Dasarathi Sanyal, anda 
vigorous and well-reasoned reply by the learned Advocate-- 
General. We do not ‘propose to go into all the cases cited 
before us on the subject of abetment by incitement, since those 
cases are concerned with the criminal liability and intention of- 
persons under various statutes enacted to punish individuals for 
words and conduct therein declared unlawful: In the case of 
those individuals the intention and knowledge of the accused 
person is necessarily involved. In the present case our task is: 
much simpler. The order is not one against any person’; it is 
purely restrictive and directed against the use of a certain print- 
ing press which, in the opinion of the Magistrate on application 
made by order of or under authority of the Local Government, 
under section 3 of the Act (VII of 1908), bas been used or is - 
intended to be used for the purpose of printing or publishing a 
newspaper containing any incitement to murder or to any offence: 
under the Explosive Substances Act, 1908 or to any act of violence: 
On this enactment no question of the intention of the writer, 
printer or publisher arises and no personal criminality is imputed 
to any individual. It is a simple question of fact whether the 
newspaper printed and published by the press in question does 
contain any incitement as above set out. In this case a con- 
ditional order under section 3 clause (1) was issued by the Presi- 
dency Magistrate on the 23rd of October 1908 declaring the 
printing press used for printing the newspaper known as Bande 
Matatam at 2-1 Creek Row or found upon the said premises, 
and all copies of such newspaper to be forfeited to His Majesty 
and calling upon all persons concerned in the said printing press 
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to appear before the Magistrate on the 3oth October to show 
cause why the order should not be made absolute. Counsel for 
the manager Girija Sundar Chackerbutty the appellant before us 
appeared to show cause and admitted that the article complained 
of was published by the said press in the Bande Mataram of the 
12th September 1908, but contended that it did not come within 
section 3 of the Act. The Magistrate found that the article 
contained an incitement to murder approvers or to commit acts 
of- violence and he accordingly made the order absolute on the 
4th November 1908. The procedure of the Magistrate under 
that section is not in any way impugned before us. Nor is it 
contended that it is necessary to prove, any criminal intention 
against any person under the Act. The contention before us 
is-simply this that the article itself does not as a matter of fact 
contain any incitement to murder or to any act of violence. The 
argument on this the only point in the case divides itself into 
two heads. First, the meaning of the word “incitement” which 
is not defined in any Indian Statute and secondly the effect of 
the article itself read as a whole and in reference to the passages 
in it which are found to constitute an incitement. As regards 
the first point it is conceded that the interpretation of an unde- 
fined word in an Indian Statute cannot be derived from its 
definition in any English or foreign Statute. But the wording 
of certain statutes and extracts from the judgments in certain 
English cases are cited as illustrating the meaning of the word 
as derived from the recognised dictionaries of the English 
language, vis., Webster and the Century. These are’ cited as 
giving the ordinary meaning of the word which is all we are 
really concerned with. Now.the words cited from these statutes 
and cases do not carry the definition any further and the real 
object of their citation seems to us to be to import into this case 
the doctrine of English law that in order to saddle persons 
with criminality in certain cases as accessories before the fact 
it is necessary that. there should be a certain degree of direct 
incitement. But as.we said before there is in this case no ques- 
tion of incriminating any person as accessory to any crime 
and the words of the Statute are “any incitement” which include 
direct and indirect incitement. As to the meaning of the word 
we find it to mean “to move to action, to stir up, to stimulate, 
to instigate or to encourage.” The only question that remains 
is whether the article in question is as a matter of fact calculated 
idrectly or indirectly to move to action, to stir up, to stimulate 
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CRAL, to instigate or to éncourage to thurder or acts of wi6lehte,: 

1906; The article runs as follows: ‘Traitor in the camp. From -Joy' 
Girija Bun dar Chand to Omi Chand is a far cry, but the political history of- our 
Obakravarti country for all those long centuries of indelible shame can be: 


The King Emperor!” summarised and accounted for in the four short words—‘ Traito ` 
Tolmword, J, $D the camp.” Reading down the pages of the annals of that: 
— interminable period of disgrace, you will- hardly come across 
the account of a single movement towards emancipation that’ 
had not nursed in its bosom one or more vipers, named “traitors’® 
who whilst remaining within the camp in the séeming guise of 
loyal adherence, betrayed the object of their perjured allegiance 
at the season of fruition. But need we stop at Omi-Chaiid’?. 
Are there not traitors in the land to-day who would. sell’ their 
soul as readily for the paltry privilege of wearing a jewelled 
sabre, or for a ribbon to stick in their coat, or for a little to cover 
their base birth with? For it is in the blood of some of our 
countrymen this accursed proneness to” perfidy and. has been’ 
there, ever since the loss of our independence, and Heaven alone 
knows when the last drop of it.shall have been spilled'or become 
sterile; And ‘the no less singular feature of this ghastly thing 
is that through all these countless years it is always the. person 
at ‘whose instance he turned traitor who has punished tha 
miserable miscreant,.but the country could never find a single 
son to rise and avenge her on the hated- monster by smiting 
bimi‘to the ground. Now for the. first time the current is 
turned. For the very first time a cause has produced .a votary 
who has willingly sacrificed his life to visit on its betrayer his 
merited doom. Kanai has killed Narendra. No more shall: the 
wretch of an Indian who kisses away the hands of his comrades, 
reckon himself safe from the avenging hand. “The first of the 
avengers,” history shall write of Kanai.: And-ftom the moment 
he fired the fatal shot the spaces of his country's heaven ‘have 
been ringing with the echoe of the voice—Beware of the 
traitor’s fate.” Yet the crowning pity of it is that such a splendid 
life should have to be thrown away in the course of this bomb 
affair. Bomb can never bring independence, said Barindra Kumar 
Ghose, in his confession before the Magistrate at Alipur,—and 
trully enough. And it was at avery unlucky and inauspicious 
moment that he and those he names, mistook the volce of the 
tnisguided few calling for the blood of an official or two to be 
the voice of the nation. The removal of a few servants of the 
bureaucracy cannot even touch the fringe of the problem of 
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‘national deliverance; and qne cannot resist the tear at thé thought - ORDUNAL, 


that there has to'be immolated on the altar of àn undertaking .1908. 
‘so fated to fruitlessness, such invincibility of spirit—that some „Giria Bu : 
‘passionate, immortal, scorn.of death that showed itself in Asia,  - Chakravart! 


.after a‘ long interval at Kincham the other day: We think that the King eos pene: 
there can þe no doubt not only thatthe whole article is an indireot i Haoi, L 
.and veiled incitement to violence but that the third paragraph ` — 
“isa direct incitement to murder informers, , It. is immaterial 
“that two European newspaperg which are exhibited and cited 
for the defence have. -the unwisdom to express a view of the 
Alipur - Jail murder which might lead people to suppose that the 
-murder of an informer was a less heinous offence than the 
murder of an ordinary person, _The legal consequences are the 
same and this is duly pointed out, and the legal consequences of 
-incitement to such a murder or to any act of violence must be also 
-the ‘same, It may be conceded that the incitement in this case is 
:not of the violent and outragous character of that in the well- 
known case of Ree v. Most (1), but that case was only cited as an 
-authority, for the propésition, which’ is not disputed before us, 
“that the jncitement.need not be addressed. to.any particular 
person, It has no bearing on the words of this Act which as we 
¿haye seen cover "any. incitement” open or veiled. . We may 
-point out that the incitement in this case addressed ‘as it is “to 
‘the youth of a peculiarly emotional and intellectually subtle race 
„is probably the most effective and dangerous form of incitement 
that could be addressed. to them. The glorification of the 
ivotary of the .cause who has willingly sacrificed his life 
„to visit, on its. betrayer his merited doom “is. obviously most 
calculated to, act upon the misguided and unbalanced ardour 
.of, youths who are ready. to ‘plunge into hopeless and futile 
rebellion, under the mistaken notion that it is patriotisim. 
.The canonization of Kanai as the first of the avengers“ who 
has made the spaces of his country’s heaven ring with the 
¿echo of the voice “Beware of the traitor’s.fate’ ardently 
_contemplateg and encourages the -notion that others will be 
_thereby induced to follow his example. The threat of violence 
to any Indian who “kisses away the hands of his comrades” 
obviously implies that the writer .desires to influence his 
readers to make his threat good. It is urged that the fourth and 
Jast paragraph deprecates assasination and makes it possible to 
«. interpret the third paragraph as mere approbation of the isolated 
(1) (1881) 14 Cox. 683; 7Q B.D, 264, 
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-act of Kanai and not as an incitement to further murders and 
violence, But in our opinion this paragraph rather aggravates the 
dangerous character of the article. It deprecates isolated 
assasinations as useless but it implies that the wholesale removal 
of the bureaucracy would assist the cause of national. indepen- 
-dence. This is obviously in no sense a mitigation of the 
previous incitement. We find therefore that the. article 
-complained of does contain an incitement to-murder and acts of 
violence and that it therefore falls within the scope of Act VII of 
1908. It is not contended that any other consequence can follow 
.on this finding than the one and only penalty prescribed by the 
Act. We accordingly dismiss the appeal and direct that the order 
‘absolute for the forfeiture of the press and all copies of the news- 
paper Bande Mataram wherever found be maintained. 
Ryves J.—I entirely agree and. wish to add only a few 
: words, I do not think there is any real difficulty in ascertaining 
«what the Legislature meant by the word “incitement” in Act 
No. VII of 1908. The word itself is familiar enough, and 
as it has not been specifically defined in this Act or in any 
other Act of the Indian Legislature to have a special or restricted 
-meaning, I think it should be understood in its ordinary accep- 
tation. If that is so, the only question we have to decide is 
whether this article amounts to an incitement within the meaning 
of the Act. There can I think, be no hard and fast canon to 
decide what words or whether a given set of words constitute 
an “incitement” to murder or to any act of violence. -It is 
- really a question of fact in each case, and must usually depend 
very largely on concomitant circumstances. We must read the 
article as a whole and read it as far as possible in the sense in 
which it was read by that section of the public to whom it was 
| primarily addressed and must also bear in mind the occasion 
and place of its publication and the class or status of persons 
who are likely to be affected by it. Having regard to all these 
considerations, I can come to no other conclusion than that the 
publication of this article on the 12th of September last’in the 
Bande Mataram newspaper which was published in Calcutta and 
' circulated in both these provinces, does undoubtedly come within 
, the ban of the Act. I therefore agree in the order of my learned 
brother.. ‘ z 
ON. K B, . Appeal dismissed, 


ee ie ——rw 


Vou. TA) < HIGH’ OOURT. 
o e ORIMINAL REVISION. | 


Before Mr. Fustice Holmwood and Mr Fustcs Ryves. 
SRI BHAGWAN SINGH 
v. 
KING EMPEROR.* op 
Oriminal Procedure Oods (dot V of 1885), sections 233, 234—Trial—Sereral 
gffenods—Sane acoused— Oxa trial, if legal, 


© When a person commits offences of a similar nature against a series of 
persons, he may, at one and the mme trial, Weton for Hay bada at them.com+ 
mitted within twelye months, 


Nanda Kumar Sirkar v. The Ba psror (1) distinguished. 


Manu Miya v, The Empres: (2), (usen Enpres v. Jnala Prasad (8) and 
Qusen Enpre v. Dhondi (4) followed. 


Bule obtained by the Aconsed. 

Oharges of extortion. 

The material facts and arguments appear from the judgment, 
Babu Manmatha Nath Mukherji for the petitioner. 

The judgment of the Court was delivered by 


Holmwood J.—This was a Rule issued upon the Deputy 
Commissioner of Palamow to show cause why the conviction of 
Sri Bhagwan Singh under section 384, Indian Penal Code, should 
not be set aside on the ground that it could not be legally passed 
by reason of section 233 of the Code of Criminal Procedure. 

It appears that the accused was convicted of two acts of 
extortion committed within a short period of each other against 
two different persons. It has always been the practice, so far as 
we are aware, in all the Courts of Bengal to try such offences up 
to the limit of three under section 234, Criminal Procedure Code, 
in one trial, But we have been confronted by the learned vakil 
who appears in support of the rule witha ruling in the 4th Volume 
of the Allahabad Series, Queen Empress v. Murari (5) and with 
a ruling, Nanda Kumar Sirkar v. The Emperor (1). As regards 
the Allahabad. case, it has been in effect dissented from both by 
this Court in Manu Miya v. The Empress (a), by the Allahabad 
Court in the Full Bench case of Queen Empress v. ¥uala 
‘Prasad (3) and by the Bombay Court in an unreported case, 
(Queen Empress v. Dhondt (4), decided on the 30th June 1887. 


*Oriminal Rule No. 1164A of 1908 against the decision of J. G. Oummin 
Esq., Deputy Commissioner of Palaman, dated the 38rd Ootober, 1908, on appeni 


from the decision of A. F., Bhirling Faq. Deputy Magistrate of Palamow, dated 
28th September, 1908. 
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The wording of the law seems to be absolutely clear, There 
can be no reason why an offence committed by an accused person 
within twelve months against a series of persons not exceeding 
three of a similar nature should not be tried at one trial and that 
is what clearly distinguishes the recent case of Nanda Kumar 
Strkar (1) to which we have just referred from the present case. 
In that case there were three different complaints by three shop- 
keepers against a number of persons who joined in a riot over the 
sale of foreign goods and, it was alleged, looted their shops, It is 
clear that the rato deoidendi in that case was, as the Court: 
pointed out, that of the numerous persons engaged in the riot, 
some may have been employed in looting one shop and some 
may have been employed in looting another and, on the separate 
complaints of three different people, it is impossible that they 
could have a fair trial and the result of each be distinguished. It 
is, however, quite possible that had the case been taken up by the 
police, a single charge of rioting with the common object of loot- 
ing shops might very well have been framed and tried and there 
is nothing in the decision against that. But there is one passage 
in the judgment which we confess we do not quite understand; 
which does not appear to have formed part of the rato decidindi 
in that case. ‘The learned vakil who has appeared in support 
of the conviction has relied on section 234 of the Code as support: 
ing the procedure adopted by the Magistrate, but-that section 
evidently refers to different acts done by the same individuals or 
same sets of individuals as against the same complainant’ or com 
plainants so connected with each other that they may in law bè 
taken to be one person.” Now, this appears to be contrary to the 
previous ruling of this Court which we have referred to and the 
case in 9 Calcutta was not before the Bench when they made this 
remark, If it had been a matter which was necessary for the 
decision of the case then before them, we should havé felt it 
our duty to refer the matter to a Full Bench; but we find 
that the reasons given for holding that there was a misjoinder in 
the case of Nanda Kumar Sirkar (1) are reasons with which we 
are wholly in agreement, with the exception of this one dictura 
which may be regarded as an obiter because, otherwise, the casé 
of Manu Miya v. The Empress (2) would have been referred to a 
Full Bench by the learned Judges. It is true that the decision in 
9 Calcutta was passed under Act X of 1872, but the wording of 
section 453 and section 234 as regards offences of the same kind 


(1) (1907) 11 0, W. N. 1138, (2) (1888) I. L, R, 9 alo, 871, 
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are’ ‘exactly the same in both Acts and the only difference is in OsIMDHAT, 
the definition of offences of the same kind, the Code of 18727 1908, 
having included alternative charges up to any number which gyp Bingh 
have now been excluded by the more rigid wording of section 234. 
That is the reason why four charges were allowed in the case of 
Manu Miya (1) two of house-breaking and two of theft from the- ted J. 
same houses. ‘That, under the present Code, would be irregular. 
But that is not the question. The question before us is whether 
the two charges of house-breaking could be tried together and 
for that, the decision is still fully binding on us. This view 
being supported by the views taken by the Allahabad and 
Bombay Courts, we discharge the Rule. 

N. K. B. Rule discharged, 
: (1) (1882) L L, B, 9 Calo, 871. 
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[On APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
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Succession, suit for—Rutoypol—Alutation of names, affect of—Oompromlss—O ud 

. Land Roronoa 406 (XVII of 1878), Seo. 74—Partition—Inguiry as to 

titlo— Shares of persons not parties to the suit. 

- The sult related to the right of succession to the property, consisting of 
certain villages, of one M. 8, The claimants were the plaintiff J. 8, the only. 
surviving brother of the dooeased, and the defendants O. B, and G. &„ his 
nephews, the sons of a brother who had predeceased him. Mutation of names 
in respect of M, B'a property was effected in the following manner, ris, one 
half in the name of J, 8, and one half in the names of O. 8, and 
G. B. A document signed by -the three olatmants stated that “J 8, 
own brother of the deceased, is in pomession of half of the haggiat of 
the deceased, and O. 8. and G. 8., in equal shares, after dedaoting the fethanei 
Tight of O. S. at the rate of 4 per oent, are in posession of the othar 
half of his share. There is no other legal heir except the deponents. The 
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mutation in respect of the decessed’s share in all the villages should be 
allowed and no body has any objection thereto,” It was not disputed that, 
under the ordinary Hindu Law applicable to the family, J. S. was the nearest 
heir and entitled to succeed, bat O. S. and Q. 8. sought to defeat his claim on 
the ground that the mutation of names was the result of a valid compromise 
evidenced by the above-mentioned document and that J. 8, was thereby 
estopped from asserting his present olam : 

Held, that the mutation of names by itself oonferred no proprietary title; 
that there was no reference in the document to any compromise; and that tha 
document contained no words that could be‘ construed as amounting to an 
abandonment by J, of his legal mghts. 

One village had been the subject of partition proceedings under the Ondh 
Land-Bevenue Act (XVII of 1876) and the appellate Ooort-in India held 
that as a portion of M. 8.’s share in that village was allotted to O. 8. and- G., 8; 
at the partition, J, 8. was estopped from now claiming it on the grouhds that 
the partition dealt with the shares of other persons besides those of the: parties 
to the present suit and thet in the partition the plaintiff had an opportunity 
of which he should hare availed himself, of objecting to the defendants’ title 
under section 74 of Act XVII of 1876, The evidence showed that the shares 
of no other persons were affected by the partition order and that no inquiry 
under section 74 of Act XVII of 1876 was made and the question of title was 
lett. to bo doolded: by La Dini Goak a; 8.’s present suit : 

- Hold, that the grounds of ane Telied upon by the lower appellate 
Court failed. 

Consolidated appeals from a decree of the Court of the 
Judicial Commissioner of Oudh (May 4th, 1906) modifying a 
decree of the Court of the Subordinate Judge of Sitapur (June 
18th, 1905.) 

The substantial question for decision in the appeals was . 
whether the plaintiff Jote Singh was estopped by his conduct from 
bringing the suit for possession of certain shares in all, or any,. 
of the villages mentioned in the plaint. _ ; 

One Munnu Singh died childless on May 24, 1896, leaving 


“him surviving a brother, Jote Singh, and two nephews, Chokey 


Singh and Gujraj Singh, the sons of another brother, who had 
predeceased him. On November 5, 1896, mutation of names in 
respect of Munnu Singh’s estate was ordered in the following 
manner :—8 annas in the name of Jote Singh, 8 annas in the 
name of Chokhey Singh and Gujraj Singh, the former having a 
slightly larger share. During the course of the mutation pro- . 
ceedings the document referred to and set out in their Lordship's 
judgment was filed. ; 
After mutation of names the parties remained in possession 
of their respective shares and later a partition of the estate was | 
effected in accordance with the provisions of Act XVII of 1876, 
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On November 24, 1904 Jote- Singh instituted the present . 


suit in the Court of the Subordinate Judge of Sitapur against 
Chokhey Singh and Gujraj Singh to recover possession from them 
of an 8 anna share of Munnu Singh’s estate of some thirty 
villages. The plaint averred that the plaintiff became entitled, 
as the heir and brother of Munnu Singh, to inherit all the 
properties left by him and alleged that the plaintiff's consent to the 
mutation proceedings was given under a misconception of law; 
and that the mutation proceedings conferred no right upon the 
defendants nor affected the plaintiff’s right in any way. 

The defendants in their written statement pleaded (s/er- 
aka) that on the death of Munnu Singh they claimed his entire 
share on the ground of their being joint with him, and also on 
the ground that Munnu Singh had made an oral will in their 
favour ; that in consequence a dispute arose between the parties 
which was settled on the basis that each party was to have a half 
share in the property left by the deceased ; that the plaintiff 
acquiesced in that settlement for a long time, and allowed a parti- 
tion of the property to be made in accordance with it; that it 
was not open to the plaintiff to object to it and bring a ruit 


_ contrary to the compromise’; and further, that the plaintiff and 


the defendants were entitled to get “half and half according to 
family custom.” 

On June 8, 1905, the Subordinate Judge delivered his 
judgment and held that the defendants had not been joint with 
Munnu Singh during his life-time ; that he had not made an oral 
will in their favour; that the dispute on the death of Munnu 
Singh was not settled by a compromise as alleged by the defen- 
dants and evidenced by the mutation proceedings; that the 
plaintiff did consent to mutation in favour of the defendants 
under a misconception of law; that the succession was not 
governed by special custom; and that the plaintiff was not 
estopped from claiming the property in suit under the provisions 
of ordinary Hindu Law. In the result he made a decree in 
favour of the plaintiff for possession of the property in dispute- 
The defendants, then appealed to the Court of the Judicial Com- 
missioner of Oudh, and on May 4, 1906, that Court delivered its 
judgment and concurred in its findings with those of the Court 
of the Subordinate Judge except as regards the question of 
estoppel. On that point it held that the plaintiff was estopped 
from claiming any share in the village of Bihat Biram, but not 
in the remainder of Munnt Singh's estate ; a decree was accord- 
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ingly made allowing the claim of the plaintiff to shires in all the 
properties in dispute, except the village of Bihat Biram. 

The plaintiff and the defendants both, then, appealed to His 
Majesty in Council, and both appeals were consolidated. 


Mr. DeGruyther, K.C. and Mr. F. Redmond Davies, fot 
Chokhey Singh and Gujraj Singh :—The Courts in India have 
concurred in finding that there was no compromise between the 
parties. But they have not given sufficient attention to the 
document signed by the parties and filed in the mutation pro- 
ceedings. That document shows that there was. a dispute, and 
the compromise was arrived at to settle that dispute. The 
evidence on the record is sufficient to establish an agreement regard- 
ing the rights of the parties claiming as heirs of Munnu Singh, 
by which Chokhey Singh and Gujraj Singh validly acquired one- 
half share in Munnu Singh’s estate. Jote Singh is estopped hy” 
his conduct from claiming the property in dispute. He is also 
estopped from claiming it under the Oudh Land-Revenue Act 
(XVII of 1876). As regards the cross- appeal the judgment of 
the Court of the Judicial Commissioner of Oudh is right.” 
Reference was made to sections 68, 73, 74 and 75 of Oudh ee 
Revenue Act (XVII of 1876). 


Str Robert Finlay, K. C. and Mr. Ross, foe Jote Singh : :— 
With regard to -the alleged dispute and compromise there is a 
concurrent finding of the Courts below. It is submitted that 
that finding is right. The decision of the Court of the Judicial’ 
Commissioner of Oudh with reference to the village of Bibat. 
Biram is wrong. The share in question -does not affect the 
rights of any party other than the parties to this suit. Alf. 
persons interested in that share are before the Court.- Further. 
when the plaintiff agreed to the partition he specifically reserved 
the question of title for the consideration of the Civil Court. 
It is submitted that the plaintiff is not estopped from- claiming . 
the share in Bihat Biram also. Reference was made to Muham-, 
mad Imam Ali Khan v. Sardar Husain Khan (1), and to sec- 
tions 65, 219 (@) of the Oudh Land-Revenue Act. (XVII of- 
1876). 

[Sir Andrew Scoble referred to section 89 of the same whey 

Mr. DeGruyther, K. C., in KA referred to section 21¢ of, 
Act XVII of 1876. : > 

` [Sir-Andrew Scoble referred to section 74 of the same e Act]. 


(1) (1886) L, B, 25 I. A. 161, at pp. 176, 177, 
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:. ’ Tha judgmont of their Lordships was delivered by “=? 

Sir Andrew Scoble.—The suit out of which these appeals 
arise relates fo the right of succession to the ‘property of one 
Munnu Singh, who died childless on the 24th May 1896. The 
property consists of shares in some thirty villages in the District 
of Sitapur, in the Province of Oudh. The claimants are Jote 
Singh, the only surviving brother of the deceased, and Chokhey 
Singh and Gajraj Singh, his nephews, the sons of a brother who 
had predeceased him. 

Tt is not disputed that, under the ordinary Hindu law appli- 
cable to the family, Jote Singh was the nearest heir and entitled 
to succeed to the whole estate. His nephews, however, sought to 
defeat his claim on various grounds. They alleged that they had 
been joint with Munnu Singh during his life-time, and that he had 


made an oral will in their favour. Both Courts in India found against _ 


them on these points. They set up a family custom, whereby 
brothers and brothers’ sons are entitled to succeed together, but 
they entirely failed to establish such a custom. They further 
asserted a compromise—and this was the only ground argued 
beforetheir Lordships—under which they claimed to have acquir- 
ed a half-share in the estate, by agreement with Jote Singh.” 

There is no doubt that by an order of the sth November, 
1896, mutation of names in respect of MannuSingh’s property was 
effected in the following manner, v#s., one half into the name of 
- Jote Singh and one half into the names of Chokhey Singh and Gajraj 
Singh, the former, being the elder, having a slightly larger share, 
But this mutation of names by itself confers no proprietary title, 
and it was therefore sought to prove that it was the result of a 
valid compromise madé at the time of the mutation proceedings, 
and that Jote Singh was thereby estopped from asserting his 
present claim. BothCourts in India have found as a fact that there 
was no such compromise, and their Lordships see no reason to dissent 
from the conclusion at which they arrived. It was, however, argued 
before their Lordships that the Courts below had notigiven sufficient 
attentidn to a document (Exhibit A J) signed by the three claim- 
ants in the mutation proceedings, in which it is stated that— 

“ Jote Singh, own brother of the deceased, is in possession of 
half of the Aaggiat of the deceased, and Chokhey Singh and 
Gajraj Singh in equal shares, after deducting the sethansi right of 
Chokhey Singh at the rate of 4 per cent., are in possession of the 
other half of his share. There is no other legal heir except the 
-deponents. The mutation in respect of the deceased’s share in all 
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the villages shouid be allowed and nobody has any objection 
thereto.” i i 

There is no reference in the document to any compromise, 
and it does not appear to their Lordships that it contains any 
words that can be construed as amounting to an abandonment by 
Jote Singh of his legal rights. Itis merely a statement of the 
facts as they existed in regard to tbe possession of the property—the 
main point considered by the Revenue authorities upon applications 
for mutation of names—and, by its silence as to a compromise, 
tends to support the conclusion that no compromise was ever made. 

The Courts in India concurred in holding that, as regards 
twenty-nine ofthe villages in which Munnu Singh was a sharer, 
Jote Singh was entitled to succeed him as his heir according to 
Hindu law, but as regards one village, Bihat Biram, they differed. 
That village had been the subject of partition proceedings under 
theOudh Land Revenue Act (Act XVII of 1876), and the Judicial 
Commissioner held that, as a portion of Munnu Singh's share in 


.Bibat Biram was allotted to Chokhey Singh and Gajraj Singh at 


the partition, Jote Singh was estopped from now claiming it, 
‘The Subordinate Judge had held that there was no such estoppel. 
The judgment of the learned Judicial Commissioner upon 
the point is in these terms :— 
In 1900, one Jote Singh (not the plaintiff) applied for 


‘partition of one of the Thokes in the village, whereupon the 


plaintiff presented a petition (see Exhibit A 17) praying that his 
entire interest in the village should be separated from that of the 
applicant Jote Singh as well as from the shares of the present 
defendants, and this was done with the result that the defendants 
were allotted a separate patti, which includes the share now in 
dispute, and their father, Bhikam Singh’s, share in the village as 
one of the sons of Mitan Singh, 

| The effect of the decree of the Court below is to give the 


plaintif a portion of the patti allotted to the defendants at the 
partition. The defendants, no doubt, conducted their case at 
‘the partition on the assumption that they were entitled to half 


the share of Munnu Singh, junior, and it seems impossible now to 


. put them back into the position which they occupied before the 


partition, for the partition dealt with the shares of other persons 
besides those of the parties to the present suit. 

Moreover, in the partition the plaintiff had an opportunity 
of which he should have availed himself, of objecting to the 
defendants’ title (see Section 74 of Act XVII of 1876, the 
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Revenue Act which was then in force). Had he raised the anne 
question then, it would have been disposed of before the partition. 1808, 
In my opinion, it is too late now for the plaintiff to claim that Ohokhey singh 
portion of Munnu Singh’s share in Bihat Biram, which was 
allotted to the defendants at the partition. It appears to me 
that as to this the plaintiff is estopped. are 
The learned Judicial Commissioner appears to their Lord- Chokhey Singh. 
ships to have been under a misconception on two points of fact. gir Andrew Booble. 
If the order of the Revenue Court in the partition proceedings ys 
be looked at, it will be found that it divides the village into two 
Thokes, the first of which, Thoke Hathi Singh, is partiticned 
among five families, none of whom are parties to this suit ; while 
the second Thoke, Bhawani Singh, is divided between the parties 
to this suit, in almost equal proportions. The shares of no other 
persons are therefore affected by the partition order. In the 
second place, it appears from Exhibit No. 58, an application 
filed by Jote Singh in reply to the objections taken by Chokhey 
Singh and Gajraj Singh in the partition proceedings, and cated 
2oth December 1902, that Jote Singh asked that “the share of 
Munnu Singh should be divided at present according to 
possession, and a separate suit will be filed in a competent 
Court as regards the title in respect of the property of Munnu 
Singh.” The Revenue Court appears to have given effect to 
this application, for no inquiry under section 74 of Act XVII of 
1876 was made, and the question of title was left to be decided 
by the Civil Court in Jote Singh’s present suit, which was filed 
on the 24th November 1904. In the opinion of their Lordships 
the grounds of estoppel relied on by the learned Judicial 
Commissioner both fail. 
Their Lordships will humbly advise His Majesty that the 
appeal of Chokhey Singh and Gajraj Singh should be dismissed 
and the cross-appeal of Jote Singh allowed ; that the decree of 
the Judicial Commissioner should be discharged, and the decree 
of the Subordinate Judge restored except as to costs, Chokhey 
Singh and Gajraj Singh paying Jote Singh’s costs in both Courts. 
The appellants Chokhey Singh and Gajraj Singh will pay 
the costs of Jote Singh in both the appeal and the cross-appeal. 
Messrs T, L. Wilson & Co.—Solicitors for Chokhey Singh 
and Gajraj Singh. 
Mr, Douglas Grant—Attorney for Jote Singh. 


J. uP, Appeal dismissed and cross-appeal allowed, 


e. 
Jote Singh 
and 
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and Str Arthur Wilson. 
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BARSATI SINGH AND OTHERS. 


[ON APPEAL FROM THE HicH Court or JUDICATURE AT FORT f 
WILLIAM IN BencaL.] 


Rasfudioata—Desores for sale of mortgaged property for a part of the 
olaim—Appeal for tho balance of tho olaim—Deores absolute for salo 
ponding appeal—Salo—Purchass by the deoree-holdor—Confirmatlon— 
Original decree, wodifioation vf, on appeal—Order Sor possession in favour 
of the decres-holdsr—Possessivn giren to the doores-holder—Jwudg maxt- 
doktor? application for restoration of possestion—Absonce of any offor 
to radosan. 

A decree for sale of mortgaged property was passed in 1900 and pending 
an appeal by the deoree-bolders on the ground that the amount decreed was 
inadequate, an order absolute for sale was made in 1902, whoreunder the pro- 
party was put up for sale in 1908 when it was purchased by the decree-holders 
appellants, They were pnt into possession under an order of the 18th April 
1904 In January 1904, after the sale was confirmed, the High Court in appeal 
against the original decree of 1900, modified the decree in appellants’ favoor 
and directed the respondents to pay the whole amount adjudged within six 
months, and in onse of default, the property would be sold, In May 1904, the 
respondents claimed restoration to possession by setting aside the sale of 1908, 
which was allowed by the High Court On appeal against this last decision 
of the High Court, 


Held, that the order under appeal was inconsistent with the order of 
April 18, 1904, against which there was no appeal, and which onght not now 
to be treated as null and void ; and that the possession of the auction-purchasers 
could not, therefore, be disturbed, the more so in the absence of any offer from 
the jadgment-debtors to redeem, 

Appeal from a decree of the High Court of Judicature at 
‘Fort William in Bengal (June 2, 1905) reversing a decree of the 
Court of the Subordinate Judge of Mozufferpur (July 16, 1904). 

On September 25, 1899, the respondents mortgaged certain 
properties to the appellants, who brought a suit on the mortgage 
against the respondents to recover the sum of Rs. 1,45,000, and 
obtained in the Court of the Subordinate’ Judge of Mozufferpur 
a decree on December 20, 1900, for Rs. 1,14,000, Against that 
decree the appellants appealed to the High Court with regard 
to the portion of the claim which had been disallowed by the 
Court of the Subordinate Judge. 

During the pendency of the appeal, the appellants applied 
in August 1901 for an order absolute for sale, 
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On that application the Subordinate Judge passed the follow- 
ing order: “The decree is in appeal before the High Court. 
So long as the appeal is not disposed of, the petition cannot be 
entertained.” Another application to the same effect was made 
on August 21, 1901, to the Subordinate Judge, but that was 
rejected on August 26, 1901. The appellants then applied to 
the High Court and obtained a Rule misi, on December 9, 1901, 
on the respondents to show cause why the orders of the Subor- 
dinate Judge. dated respectively August 20, and August 26, 
1901, should not be set aside. On April, 14, 1902, the High 
Court made the Rule absolute and directed the Subordinate 
Judge to make the necessary orders. The judgment of the 
High Court contained the following passages :— 

t As regards the points taken in support of this Rule, we 
are of opinion that the learned pleader is correct in his conten- 
tion that the mere fact of an appeal being preferred to this Court 
is in itself no ground for the Subordinate Judge's refusal to 
proceed under section 89 of the Transfer of Property Act and 
to make the order absolute in the decree passed by his Court. 
It is suggested that in the appeal to this Court there may be an 
order or a decree for a further sum in favour of the peti- 
tioners and some confusion may result. But we have not to 
consider that matter at present, nor isit clear that any confusion. 
will arise. 

“ With reference to the other point taken, we consider that 
the refusal of the Subordinate Judge to pass an order will 
undoubtedly cause hardship to the decree-holders, and as no 
application had been made to him for any enlargement of the 
time provided in section 89 for making an order absolute, we 
think he had no power at his own instance to extend the time 
for an order under that section. We find, therefore, that the 
Subordinate Judge’s orders of the 2oth August and 26th August 
1901, cannot be upheld. We are of opinion that he refused 
without sufficient reason to exercise a jurisdiction which he 
ought to have exercised under section 89 of the Transfer of 
Property Act, and we direct that this Rule be made absolute.” 

On August 14, 1902, the Subordinate Judge made an order 
absolute for sale. In pursuance of that order the property in 
suit was sold. It was purchased by the appellants on August 18, 
1903. The respondents, on September 14, 1903, made the usual 
objections to the sale, under sections 244 and 311 of the Code 
of Civil Procedure (Act XIV of 1882). The Subordinate Judge 
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dismissed the objections and by an order dated the 4th January 
A904 confirmed the sale. The Subordinate Judge, however, on 
the objections of the respondents, refused to put the appellants 
in possession, and the appellants appealed to the High Court. 

On January 27, 1904, the High Court allowed the appeal of 
the appellants from the decree of the 2oth December 1900, and 
made a decree modifying the decree of the lower Court in the 
appellants’ favour, directing the respondents to pay the whole 
amount adjudged within six months, and, in case of default, 
directing the property to be sold. 

On April 18, 1904, the High Court decided on the appellants! 
appeal from the refusal of the Subordinate Judge to put them 
in possession of the property, that the appellants were entitled 
to possession. They were accordingly put into possession and 
had remained in possession ever since. 

On May 19, 1904, the respondents made an application to 
the Subordinate Judge under section 244 of the Code of Civil 
Procedure (Act XIV of 1882), and claimed a restoration to 
possession of the property by setting aside the sale made on 
August 18, 1903, on the ground that in consequence of the fact 
that on the appellants’ appeal to the High Court, that Court 
had by its decree, dated January 27, 1904, modified the decree 
of the Court of the Subordinate Judge dated December 20, 1900, 
the latter decree, under which execution was taken out, was 
not upheld and was ineffectual. They further contended that 
under the decree of December 20, 1900, possession could not 
be delivered according to law and that all the proceedings taken 
in connection with the execution of that decree were invalid 
and illegal from beginning to end. 

In answer to that application the appellants insisted on the 
validity of the sale, and urged that the only remedy to set it 
aside was by applicatson under section 311 of Act XIV of 1882, 
and that that remedy, which was barred by limitation, had already 
been exhausted. It was also pleaded that the orders of the 
High Court, dated April, 14, 1902, and April 18, 1904, were 
final as against the respondents. 

On July 16, 1904, the Subordinate Judge made a decree 
dismissing the respondents’ application with costs. He decided 
that the respondents could only apply under section 311 of 
Act XIV of 1882, and that such application was barred by limita- 
tion. He also held that the decree of the High Court dated 
January 27, 1904, did not invalidate the sale. 
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Against the decree of the Court of the Subordinate Judge 
the respondents appealed to the High Court, which on June 2, 
` 1905, made a decree reversing the decree of the Court below, 
and directing a restoration to the respondents of the possession 
of the property. The following passages are taken from the 
judgment of the High Court delivered by Rampini and Cas- 
persz JJ., who were of opinion that the sale of August 18, 1903, 
was invalid, as the only decree capable of execution was the 
decree dated January 27, 1904, and that the proper remedy was 
by application under section 244 of Act XIV of 1882 :—The 
judgment-debtors contended before the Subordinate Judge that 
the sale of the 18th August 1903, held in execution of the 
mortgage decree was bad, because that decree was subsequently 
modified ; and they were not bound to pay in the decretal amount 
until six months from the 27th January 1904. The learned 
Subordinate Judge has, however, disallowed their objection. He 
has held (1) that the application of the judgment-debtors is 
barred by limitation and it was not made within 30 days from 
the date of the sale, and, (2) that their application does not 
come within the purview of section 244 of the Code of Civil 
Procedure. 

“We think that the order of the Subordinate Judge cannot 
be sustained, 

“Tf the application of the judgment-debtors had been made 
under section 311 of the Code of Civil Procedure, no doubt 
the period of limitation would be 30 days; but the application 
being under section 244, the period of limitation is not 30 days, 
but 3 years, 

“Then, we do not think that the learned Subordinate Judge 
is right in holding that the application does not come within 
the purview of section 244. It is certainly, in our opinion, an 
application relating to the execution, discharge and satisfaction 
of a decree ; and, further more, we think that the sale of the 
18th August 1903, under a decree, which was subsequently 
altered by this Court—and altered very substantially—cannot be 
held good. The decree which alone can be executed in this 
case is the decree of the 27th January 1904. That decree gave 
the judgment-debtors six months’ time to redeem the property 
and the sale which was held about a year before that period 
had expired, must be bad. We therefore decree this appeal and 
set aside the sale of the 28th August 1903, as also the proceed- 
ings delivering possession of the property to the decree-holders.” 
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The appellants, therefore, appealed to His Majesty in 
Council. 

Mr. De Gruyther, K. C., and Mr. Kyffin for the Appellants, 
referred to sections 88 and 89 of the Transfer of Property Act 
(Act IV of 1882) and Form 128 in the fourth Schedule to the Code 
of Civil Procedure (Act XIV of 1882) and contended that the 
decree of December 20, 1900 was in the prescribed form pursuant 
to the sections referred to. There was no appeal against that 
decree and the High Court had no jurisdiction to alter the decree 
of the Subordinate Judge as regards the time of payment fixed 
by that decree, Cheda Lal v. Badullah (1). The sale of August 
18, 1903, is valid, and is not invalidated by the decree of the 
High Court dated January 27, 1904. The order of April 18, 
1904, giving the appellants possession was made after the High 
Court made its decree in favour of the appellants. There were 
no appeals from the orders of the High Court dated April 14, 
1902 and April 18, 1904 which orders, therefore, estop the 
respondents from advancing their present claim. The true 
remedy to set aside the sale was under section 311 of the Code 
of Civil Procedure and that remedy has been exhausted and is 
barred by limitation. By its order under appeal the High Court 
in effect sets aside its own order dated April 18, 1904, from 
which there was no appeal. What has happened is purely a matter 
of accident. The order of April 18, 1904, should stand and 
the order under appeal should be discharged. Reference was made 
to Mungul Pershad Dichtt vw. Grija Kant Lahiri Chowdhry (a), 
where a similar point wasdecided. The respondents could under 
no circumstances be entitled to possession without redeeming the 
mortgage dated September 25, 1899, and they have not offered to 
redeem. 

The Respondents did not appear. 


The judgment of their Lordships was delivered by 
Lord Maonaghten.—This appeal was heard ex-parte. It 


certainly presents something like a puzzle owing to complications 
which have resulted from an error committed by the appellants 
at one stage of the proceedings. On the whole, however, their 
Lordships are of opinion that the appeal ought to succeed. 

On the 2oth of December 1900, the appellants obtained from 
the Subordinate Judge of Mozufferpur an ordinary decree for a 
sale of some mortgaged property. The amount for which the 


(1) (1888) I. L. R. 11 AD, 88 at p, 88. (2) (1881) LB SIT, A IRB. 
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decree was passed was Rs. 1,14,000. The appellants’ claim was 
for a considerably larger amount. They appealed to the High 
Court for a modification of the decree on the ground that the 
amount allowed was inadequate. 

In August 1901, before the appeal tothe High Court came 
on for hearing, the appellants applied to the Subordinate Judge 
for an order absolute for sale. The Subordinate Judge refused 
the application pending the appeal. But the High Court, on the 
petition of the appellants, directed the Subordinate Judge to 
make the necessary order. In their judgment the learned Judges 
of the High Court say— 

“Tt is suggested that in the appeal to this Court there may 
be an order or a decree for a further sum in favour of the peti- 
tioners and some confusion may result. But we have not to 
consider that matter at present, nor is it clear that any confusion 
will arise.” 

On the 14th of April 1902 the order absolute was made. 
The property was put up for sale on the 18th of August 1903. 
It was purchased by the appellants, The sale was confirmed on 
the 4th of January 1904. But the Subordinate Judge, on the 
objection of the respondents, refused to put the appellants in 
possession. 

On the 27th of January 1904 the appeal of the present 
appellants from the orginal decree of the zoth December 1900 
came on to be heard. The Court made an order modifying the 
decree in the appellants’ favour, directing the respondents to pay 
the whole amount adjudged within six months, and, in case of 
default, directing the property to be sold. 

The next important date is the 18th of April 1904, when an 
appeal from the refusal of the Subordinate Judge to put the 
appellants in possession of the property was heard. The High 
Court, after hearing both parties, decided that the appellants 
were entitled to possession, They were accordingly put into 
possession and have remained in possession ever since. 

As the respondents were represented by counsel or pleaders 
on that occasion, it cannot be doubted that the attention of the 
High Court was called to the fact that the six months allowed 
by the decree of the 27th of January 1904 had not expired, and 
that the sale had taken place under a decree of the Subordinate 
Judge inconsistent with the subsequent decree of the High Court, 

The objection was apparent. It could not have been over- 
looked. How the High Court dealt with it does not appear, 
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It may not have been pressed by the respondents, or the High 
Court may have been satisfied that, under the circumstances of 
the case, the form of the decree was a mere slip on the part of 
the appellants, or the Registrar of the Court, which misled 
nobody. 

The next step was that the respondents, on the 19th of 
May 1904, applied to the Subordinate Judge claiming restoration 
to possession by setting aside the sale of the 18th of August 1903. 
The Subordinate Judge dismissed the application with costs. On 
appeal, however, to the High Court that Court reversed the decree 
of the Subordinate Judge, set aside the sale, and directed that 
possession of the property should be restored to the respondents. 

From that decree the appellants have appealed to His 
Majesty in Council. Pending the appeal the High Court has 
refused to distrub the possession of the appellants, observing that 
“ the case is in its circumstances very peculiar.” 

The appellants take their stand onthe order of the High 
Court of the 18th of April 1904. Their Lordships think that the 
appellants are right and that the order now under appeal is 
inconsistent with the order of the 18th of April 1904, against 
which no appeal was brought, and which, in their Lordships’ 
opinion, ought not now to be treated as null and void. 

The merits of the case are not with the respondents. If 
they were allowed to take advantage of the error in the decree of 
the 27th of January 1904, it would only lead to expense and 
delay. They have not offered to redeem, and probably are not 
in a position to redeem, the property. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal ought to be allowed and that the order of the 
and June 1905 ought to be discharged, but without costs, and 
the decree of the Subordinate Judge of the 16th July 1904 
restored, and that any costs paid under the order of the 2nd of 
June 1905 ought to be repaid. Their Lordships do not think it 


“isa case for giving the appellants any costs of the appeal. 


Messrs. T. L. Wilson & Co.—Solicitors for the Appellants. 
The Respondents did not appear. 


J: M. P. Appeal allowed. 
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PRESENT Lord Macnaghten, Lora Atkinson, Sir Andrew Scoble 
< and Sir Arthur Wilson, i 

3 MAHOMED KALA MEA | m 

E A | f | 


A. Ve HARPERINK AND OTHERS, 20 
[Ox APPEAL FROM THE CHIEF Court or Lower Burma.) 


Fadian Contract Ae’ (IX of 187%), Boo. 18, olauss 3 and Seo, 19—Anction sale 
wader the dircotion of the Court—Misrepressntation by tho anotionser— 
‘Galt to act aside the salo—Sales under tho dircetlon of the,Court, principles 
te be applied to— Reference to the Court by the po ee Procedure 

~ Codo (dot XIV af 1882), Beo, 308. 

At an auction sale in execution held under the direction of the Oourt of 
certain property, the sale proclamation which speolfied that only the interest 
of the judgment-debtor was to be sold, was read out in a language not understood 
by the bidders present. A statement was made in the vernacular by the 
anotionser which led the bidders to believe that the invitation was to bid for 
a substantial property freed and discharged from all incumbrances. Tha 

appellant bid for the property under this misapprehension and purchased 

a shadowy equity of redemption not worth one farthing : 

- Held, that the appellant had no means of discovering the truth when ths 
anotion was going on ; that he was perfectly Justifled in relying- on- what was 
sald by the auctioneer in the presence and hearing of the chief olerk who had 
charge of the sale, and that the exception in section 19 of the Oontradt . Aot 
had no application to the case. i | 

Held also, that in mles, under the direction of the Court it is inoumbent 
on the Court to be scrupulous in the extreme and very careful to me that no 
tainb or touch of fraud or deceit or misrepresentation is found in the donduct 
of ita ministers, and the Court should not enforce against a purchaser misled 
by ita duly accredited agenta a bargain so illusory and so unconscientious as the 
one in the present case, 

Held further, that the offloar in charge of the sale acted rightly in referring 
the matter to the Oourt, instead of proceeding under section 306 of the Civil 
Procedure Oode, which in such case was ont of the question as a claim against 
the present appellant would have been both dishonest and futile. 


Appeal from a decree of the Chief Court of Lower Burma on 
its Appeallate Side (February 13, 1907) affirming a decree of 
Bigge, J. of the same Court on its Original Side (June 12, 1906). 
-- On May 17, 1905, the appellant Mahomed Kala Mea insti- 
tuted in the Chief Court of Lower Burma the present suit to set 
aside a certain sale against (1) A. V. Harperink, L. O. Smith, 
A, A. Smith, J. H. Harperink, and W. Macdonald, carrying on 
business under the style and firm of Harperink Smith and Co,, and 
(2) Kain Choay. The plaint alleged that in execution of a decree 
of the Court Harperink Smith and Co. the judgment-creditors, 
attached certain immovable property belonging to Kain Choay, 
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the judgment-debtor ; that the property was subject to a 
number of charges amounting to Rs. 64,500 and interest ; that 
at the auction sale held of the property on May 2,1905, the 
appellant bid for the property, which was eventually knocked 
down to him for Rs. 38,000; that (paragraph 4) "before the 
bidding commeiced one Hadji Shah Mahomed Ali said that 
he did not understand the proclamation which had been 
read in English, and asked the bailiff what was being sold. 
The Deputy Bailiff Mr. Innes, thereupon said in Hindustani ' Char 
mortgage hat: is waste Court ka hukumse bikri hota, Title deeds 
Registrar ka office men dekhue sekta! ; that the appellant under- 
stood that the property was being sold free from the mortgages 
and that the mortgages would be paid from the purchase money, 
and the appellant bid for it under the dona fide mistaken 
belief that the property was being so sold; that the appellant 
believed that the property was not worth more than Rs, 40,000 at 
the most, and he would not have bid anything at all for it if he 
‘had known that it remained liable for the aforesaid mortgages ; 
that the appellant was desirous of having the sale set aside on the 
ground of such mistake ; and that Harperink Smith and Co., had 
consented to the sale being set aside, and the appellant did not 
-claim any costs against them, but.added them as defendants éro- 


Harperink Smith and Co., the first respondents delivered 
no statement of defence, but the second respondent, on July 7, 
1905, put in his statement of defence, wherein he admitted that 
the property, which was the subject of the sale belonged to him, 
but had been attached by the first respondent, that it was 
subject to the charges named, and that it had been knocked down 
to the appellant for Rs. 38,000, But he put the appellant to strict 
proof of the allegations contained in paragraph 4 of the plaint 
and also to the statement that the appellant bid for the property 
under a bona fide mistake. He asserted that the property was 
worth much more than Rs. 40,000 named by the appellant 
and submitted that the allegations and circumstances relied on 
in the plaint afforded no ground for setting aside the sale of 
the property. The only issue framed in the case was: “are the 
allegations in paragraph 4 of the plaint correct? and, if so, do 
they afford any grounds for setting aside the sale?" On June 
12, 1906, Bigge, J., dismissed the suit. The judgment of the 
learned Judge gave the history of the case leading up tothe - 
suit thus ;— 


Vor, IX.] . PRIVY COUNCIL. 167 


“ The premises are described in the proclamation of sale, P. 0. 
made under section 287 of the Code of Civil Procedure, as the 1908. 
vacant land in Phayre Street kc.” * * subject to four mortgages in Mabomed. J Kala Men 
favour of (1) Balthazar and Son for Rs. 30,000 and interest, (2) 
A. L.S. hes Chetty for Rs. 9,000 and interest, (3) the Trading aoe Barperink 
Company for Rs. 10,000 and interest, and (4) A. L. S. Solippa 
Chetty for Rs. 25,000 and interest. The proclamation shews 
perfectly clearly that the property was to be sold subject to, and 
not free from, the mortgages specified in the particulars ; and at 
the sale, which was held on the ground, the plaintiff as the 
highest bidder became the purchaser for Rs. 38,000. Then arose 
the irregularity which has given rise to much trouble and expense, 
and finally to this suit. The plaintiff-soon after the sale informed 
the officiating Bailiff, who instead of proceeding under section 306 
of the Civil Procedure Code, put in his report I have referred to, 
in which he said that, as the bidders’ statements that they were 
bidding under a misapprehension appears to be perfectly genuine 
he thought it was his duty to refer to the Court for orders 
whether, under the circumstances, the sale should be set aside, 
and the property put up for sale again. Of course the Court 
could not give any such orders ; and on the 9th of May 1905 the 
plaintiff applied, with the consent of Messrs. Harperink Smith 
& Co., for an order to set aside the sale to him. This application 
was supported by the affidavits of the plaintiff, Mr. Westra, the 
Manager of the Trading Co., Mr. Sofaer, and Ebrahim Esuf 
Bymeah, and came up for hearing on the 15th of May 1905, when 
it was opposed by the and defendant. Mr. Eddis, the present 
plaintiff's counsel, did not persevere with it, and elected to proceed 
by regular suit, and the application was dismissed with costs. 

The appellant, then, appealed, and on December 6, 1906, 
Irwin and Hartnoll, JJ., who heard the appeal, both found that 
the appellant did bid for the property under a misapprehension, 
and that the misapprehension was caused by a misrepresentation 
made by the auctioneer, but they held that, although there was 
a misrepresentation as defined by section 18, clause 3 of the 
Indian Contract Act, the case fell within the first exception to 
section 19 of the same Act. The appeal was accordingly dis- 
missed, 

The appellant, thereupon; appealed to His, Majesty in 
Council. 

Mr, Roskill K. C, (with him Mr. F. Wi Mac Garthy) for tha 
Appellant: The evidence establishes that the appellant did, in 
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fact, bid for the property under a misapprehension and that the 
misapprehension was caused by the words used by the assistant 
Bailiff who was the auctioneer. Both Judges of the Appellate 
Court have found that the appellant bid for the property under a 
misapprehension caused by a misrepresentation made by the 
auctioneer, The appellant, therefore, is entitled to succeed. The 
lower Court is not right in holding that the case fell within the first 
exception to section 19 of the Indian Contract Act (IX of 1872). 
Illustration (a) to that section is applicable to this case and the 
appellant has the option to avoid the contract. In bidding the 
appellant discharged his duty and there was no negligence. He 
could neither read nor understand, when read, the proclamation 
which was in English. A contract is voidable on the ground of 
misrepresentation, if the statement has been made recklessly and 
without care, whether it was true or false, and not with the belief 
that it was true. If a man is induced to enter into a contract by 
a false representation it is not a sufficient answer to him to say, 
“if you had used due diligence you would have found out that 
the statement was untrue. You had the means afforded you of 
discovering its falsity, and did not choose to avail yourself of 
them." Again it is no defence to an action for rescission’ of a 
contract on the ground of fraud that the man who comes to set 
aside the contract inquired to a certain extent, but did it care- 
lessly and inefficiently, and would, if he had used reasonable 
diligence, have discovered the fraud: Redgrave v. Hurd (1). 
Reference was also made to Leake on Contract, Part I, Ch. VI, 
section 2, pp. 315 and 316 (3rd Ed.)(a), and the cases cited there ; 


“The Indian Contract Act by Sir Frederick Pollock, (1905), pp. 88 


and 89,; and Morgan v. The Government of Hatderabad (3). 
The Respondents did not appear. 
The judgment of their Lordships was delivered by 
Lord Macnaghten.—Their Lordships regret to say that in 
their opinion there has been a lamentable miscarriage of justice in 
this case. It is an appeal from the Chief Court of Lower Burma, 
Ít was heard ex parte. But the facts are not open to dispute. 
At an auction sale in execution held under the direction of 


“the Court the appellant, who had dropped in quite casually, was 


tempted to bid and was declared the purchaser. ,The thing put 


(1) (1881) L. B. 20 Ch. D 1L at p. p. 18 & 17, 
(2) 261 and 202 are the corredponding pages in thd bth edition, 
(8) (1888) I, I. B, 11 Mad. 419. 
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up for sale was knocked down to him for Rs. 38,000. The sale 
was conducted by two officers of the Court—a Mr. Spencer, who 
was chief clerk and officiating bailif, and a Mr. Innes, his deputy, 
who was the auctioneer. Mr. Innes read the proclamation in 
English, a language which no native present seems to have 
understood. It stated clearly enough that only the interest of 
the judgment debtor was for sale. Then, in answer to a native 
who asked what the proclamation said, Mr. Innes made a stater 
ment in the vernacular to the effect that the land was being sold 
at the instance of the mortgagees. The appellant was thus led 
to believe that the invitation was an invitation to bid for a subs- 
tantial property freed and discharged from all incumbrances. In 
the result he found himself the purchaser of a shadowy equity 


of redemption not worth one farthing. , The value of the lot b 


unencumbered was not more than Rs. 45,000. The {charges 
upon it were over Rs. 64,000 

As soon as the appellant realised his position he explained 
to Mr. Spencer that he had bid for the property under a-mis- 
apprehension. Mr. Spencer reported to the Court that the 
appellant’s statement was supported by Mr, I. Sofaer and Mr. 
Hadji Shah Mahomed, the other two bidders at the sale, whom 
he had sent for and questioned. They too, it seems, were under 
the same misapprehension. He added that, as their statements 
‘appeared to be perfectly genuine, and as the property in his 
opinion was not worth more than from Rs. 40,000 to Rs. 45,000 
at the most, he thought it his duty to refer the matter to the 
Chief Court for orders whether, under the circumstances, the 
the sale should be set aside and the property put up again. | 

The learned Judge to whom the matter was referred declined 
to interfere. 

The appellant then applied to the Court to be discharged 
from his purchase, submitting affidavits which showed that the 
misapprehension on his part was caused by a misrepresentation 
on the part of the auctioneer. Owing, however, to the opposi- 
tion of the judgment- -debtor—though there was. no opposition 
on the part of anyone else—it was thought advisable to proceed 
by a regular suit, 

The learned Judge of first instance dismissed the suit, 
Then there was an appeal to the Chief Court. 

The two learned Judges who formed the Court of appeal 
were both satisfied that the appellant did bid for the property 
under a misapprehension, and that the misapprehension Was 
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caused by a misrepresentation made by the auctioneer. But 
they both held that the appellant’s claim to relief failed for a 
reason which was not even suggested in argument either before 
the Court of appeal, or before the Court of first instance. They 
held that, although there was a misrepresentation as defined by 
section 18, clause 3, of the Indian Contract Act, the case fell 
within the exception in section 19, which provides that in case 
of “consent caused by misrepresentation ” the contract is not 
voidable if the party whose consent is so caused had the means 
of discovering the truth with ordinary diligence. “To my mind,” 
says one of the learned Judges, “the appellant had such means. 
He could have gone to the Court and could have ascertained the 
exact conditions of the sale. He could have read the advertise- 
ment in the newspaper. Further, the conditions were read out 
in English at the sale.’ No doubt the conditions were read out 
at the sale, and in English. But the appellant speaks and 
understands nothing but Hindustani. English is an unknown 
tongue to him. The other learned Judge takes the same view. 
He finds that the appellant was “culpably careless in failing to 
ascertain the truth in the obvious way, namely, by having the 
proclamation read and carefully translated for him.” It is plain 
from these remarks that the negligence for which the learned 
Judges condemn the appellant is want of prudence in embarking 
so rashly on a transaction so important. The appellant had no 
means of discovering the truth when the auction was going on. 
He was perfectly justified in relying on what was said by the 
auctioneer in the presence and hearing of the Chief clerk who 
had charge of the sale. The exception in section 19 of the 
Contract Act has no application to the case. And there is no 
defence to the suit. ‘ 

So the matter would have stood if the question had arisen 
between outsiders, and the Court had had no concern in the 
matter beyond the duty of exercising its judicial functions, 
But over and above all this there is involved in this case a 
principle of supreme importance which the learned Judges of 
the Chief Court entirely disregarded. 

It has been laid down again and again that in sales under 


the direction of the Court it is incumbent on the Court to be 


scrupulous in the extreme and very careful to see that no taint 
or touch of fraud or deceit or misrepresentation is found in the 
conduct of its ministers. The Court, it is said, must at any rate 
not fall below the standard of honesty which it exacts from those 
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on whom it has to pass judgment, The slightest suspicion of P, 0. 
trickery or unfairness must affect the honour of the Court and 1908, 
impair its usefulness. It would be disastrous, it would be abso- Mahomed Kala Moa 
lutely shocking, if the Court were to enforce against a purchaser Ev +. 
misled by its duly accredited agents a bargain so illusory and Ln 
so unconscientious ás this. Lord Macnaghten. 
Their Lordships are somewhat surprised to find that the 
learned Judges have nothing to say on this aspect of the case. 
They are still more surprised at the moral lesson which the 
presiding Judge draws from the story of this auction. He 
points out that the appellant made no investigation into the 
title beforehand and that he had absolutely nothing to depend 
_ upon but the announcement of the auctioneer, And his con- 
clusion is that the appellant "richly deserved to lose heavily 
over the transaction.” z 

Mr. Spencer was of course wrong in not keeping a stricter 
watch on the proceedings of his subordinate, but he was per- 
fectly right in referring the matter to the Court, Both Courts 
censure him for not having proceeded under section 306 of the 
Civil Procedure Code. But that course was out of the question, 
If the truth had been published, nobody but a lunatic would 
have bid on the property being put up again. Ifthe truth had 
been kept back, there would haye been a gross and deliberate 
fraud. In either case a claim against the present appellant 
would have been both dishonest and futile. 

Their Lordships think that the appeal should be allowed, 
the order of the Court of appeal and the judgment of the 
lower Court discharged with costs, to be paid by the judgment- 
debtor, and a decree made setting aside the sale with costs 
against the judgment-debtor. 

Their Lordships will therefore humbly advise His Majesty 
accordingly. , 

The judgment-debtor must pay the costs of the appeal. 

Messrs. Bramall and Whtte—Appellant’s Solicitors. 

The Respondents did not appear. 


J. N, P, Abbeal aliowed, 
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aa :—Lord Macnaghisn, -Lord Atkinson, Sir Andrew Scotia 
- - - and Str Arthur Wilson 


ean KISHORI LAL 


; v. : 
HEIE -  CHUNNI LAL, : 9 ~ 
[On_APPRAL FROM THE HIGH COURT OF JUDICATURE FOR THE 
NORTH-WESTERN PROVINCES, ALLAHABAD.) 


Adoption, burden of yproof—Summoning opponents, practice of — ungas, 
contradiction, procedure ta be Sellowed— Party to seplain matter appear 
ing against him— Rogiatcrod * deod— Recital collateral, when admision— 
~ Purdanashin lady, illiterate, kasdlengo of recttale—Adoption, date of, 
absende of, suapretons. - 


~ The burden of“ proving añoption rests on him who allêges it, -` 
`. It is one ofthe artifices of a weak and somewhat paltry kind of cae 
for each ligant to cause his opponent to be summoned as a witness, with the 
design that each party shall be forced to produce the opponent so summoned 
ana witness, and thus give the counsel for each litigant the opportunity of aross- 
examining his own client. Itisa , practios which all judicial tribunals should 
set themselves to render as abortive as it is objectionable, It should never be 
permitted in the result to embatrass judicial investigation. ` 

Where witnesses examined on both sides, are of somewhat the same class 
and character, and flatly contradict emoh other on almost every important 
point, and it is impossible to reconcile the conflicting statements on any theory 
of defective memory, or failing powers of observation, of witnesses who thus 
contradict each other, the only sfe guide to follow in such a case is that 
afforded by the action and conduct of the prinolpal parties anêng and tha 
contents af the documents ‘produced. 

Where- it is contended by a party who alleges himself to be the adopted 
son of another that the significance of descriptions in various documents of 
him as the son pf his natural father oan be explained away, the explanation 
should be given by the party himself on oath. 

A tanliknama connected with the endowment of a temple purported to be 
executed by M. L. and the respondent, who was desoribed in it as the adopted 
son of D, nusband of M. L and made a party to it in that character, was 
registered and the Sub-rogistrar in his certificate stated that "M. L. admitted 
the completion and execution of thedocument after hearing and understand- 
ing the mme,” M, L. in her evidence admitted execution of the dead for 
certain purpose but said that it was not read out to her by any of those present 

when she witnessed it and that she askéd them to have it read to her, and was 
told it would be rend out afterwards and that the Registrar did not read it ont, 
but merely told her it was a deed of gift to Thakur] : 

Held, it was incumbent on the respondent to establish conclusively that 
the statements in the deed concerning the adoption were brought to the notice 
of M. L. who was an illiterate pardeaizshla lady of advanced age, before he 
could in`any way rely upon them as admissions as against her. 

Helå also, that the fact that the deed ın question or any other document 
of a like kind containing such collateral recitals as those in the present case 
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was registered’ and acted upon raised no presumption whatever that M. L. was 
aware of the existence of the recitals in the instrament acted upon. 

The absence of all reference to the date of the adoption in the doouments 
containing referenoes to adoption is most suspicious. 
` Two consolidated appeals (No. 46 of 1907 and No, 47 of 
1907) from a judgment and two decrees of the High Court of 
Judicature for the North Western Provinces, Allahabad, dated 
July 12, 1904, reversing a judgment and two decrees of the Court 
of the Additional Subordinate Judge of Aligarh, dated February 
7, 1902, 

The question raised on the appeals was whether the respons 
dent Chuni Lal was validly adopted by Mussammat Lachchho, a 
pardanashin lady who was illiterate, to her deceased husband 
Dwarka Das, : 

No. 47 of 1997. On September 22, 1899, the appellant 
Kishori Lal instituted the suit in the Court of the Subordinate 
Judge of Aligarh against Mussammat Lachchho, the respondent 
Chuni Lal and others. The plaint alleged that the appellant was 
the reversioner to the estate of Dwarka Das, deceased, and was 
entitled to his estate after the death of Mussammat Lachchho ; 
that Dwarka Das, who was the last male owner of the property 
in suit, died inthe year 1854, leaving him surviving his two 
widows Mussammat Jasoda and Mussammat Lachchho ; that on 
the death of Dwarka Das his widows entered into possession of 
his estate and were duly recorded as owners in the Collector's 
Registers ; that Mussammat Jasoda died in the year 1863, since 
which date Mussammat Lachchho alone remained in possession 
of the property and her name was still recorded as owner in the 
revenue records ; that Mussammat Lachchho appointed Maya 
Ram, father of the respondent Chuni Lal, her gumastha (agent,) 
and she appointed on April 23, 1880, Deokaran, a brother of the 
respondent, her general attorney, to help Maya Ram in his work ; 
that on the death of both Maya Ram and Deokaran, in the year 
1891, Maya Ram’s seeond son, the respondent Chuni Lal, became 
her agent and was still working as her agent; that the respon- 
dent Chunilal, having brought Mussammat Lachchho under his 
control and having taken advantage of her old age, caused 
himself to be falsely stated in a deed of endowment, dated July 
29, 1899, that he was the adopted son of Dwarka Das, and he 
got it unnecessarily stated in the deed that he had been validly 
taken in adoption with the permission of her husband; that 
P warka Das never gave either of his wives permission to adopt 
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a son-and the respondent Chuni Lal was never in fact adopted, 
nor was any ceremony of adoption performed ; and that the 
cause of action arose on July 31, 1899, the date of the registra, 
tion of the deed of endowment. The appellant claimed princi- 
‘pally a declaration that Chuni Lal had not been validly adopted., 

On March 19, 1900, Chuni Lal filed his written statement 
of defence, wherein he alleged a formal adoption made by 
Mussammat Lachchho’ with the permission of Dwarka Das, 
and also pléaded a custom validating an adoption by the widow 
of a Bohra Brahmin, of which community the parties were 
‘members, even without her husband’s OnE The statement 
did not give any date of adoption, 

On the’ same date a written statement, which supported the 
defence of Chuni Lal, was filed purporting to be the written 
statement of Mussammat Lachchho. She obtained information 
‘about it some months later and on December 29, 1900, presented 
‘a petition repudiating the written statement already filed and 
denying that she had anything to do with it, On January 2, 
1901, she filed a written statement in which she denied that she 
‘had ever adopted Chuni Lal, that her husband had ever given 
her authority to adopt, and that the Bohra Brahmins were 
governed by a custom which validated an adoption without 
authority from the husband. 

No. 46 of 1907. On December 24, 1900, the respondent 
‘instituted the suit in the Court of the Subordinate Judge of 
‘Aligarh against Mussammat Lachchho. The plaint alleged inter 
alia that Dwarka Das gave his widows permission to adopt a 
boy jointly and severally ; that in the year 1863 Mussammat 
‘Jasoda died, and no adoption having been made upto that time 
Mussammat Lachchho then took possession of the property of 
her deceased husband ; that in 1877 she adopted the respondent 
as the son of Dwarka Das, and put him in possession of the 
property left by Dwarka Das and her name continued to be 
recorded as the nominal proprietor in the Revenue Records, but, 
‘after the adoption, the respondent was the real owner, and in 
actual possession of the property ; and that Mussammat Luch- 
chho, on March 19, 1900, filed in the suit in Appeal No. 47 of 
1907 a written statement, in which she supported the defence of 
the respondent, and alleged that she adopted him as a son to 
her late husband, but subsequently she abandoned that defence 
and, coming under the influence of the appellant, she denied 
the adoption of the respondent in or about the month of 
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November, 1900, when the cause of action arose. The respondent 
prayed (1) that it might be declared that he was the adopted son 
of Dwarka Das and Mussammat Lachchho, (2) that Mussammat 
Lachchho should be ordered not to interfere with the respondent 
in making collections and assessments of rent and money dealing, 
and (3) that if for some reason or other the respondent should be 
considered to be out of possession of the whole, or any portion of 
the property, then by the removal of the name of Mussammat 
Lachchho from the Revenue Records, the respondent might be 
put in possession of the property in suit. 

On August 13, 1901, it was ordered that the appellant Kishori 
Lal should be made a defendant in the suit. Written statements 
were filed on behalf of.Mussammat Lachchho and Kishori Lal. 

The two cases were tried together by the Additional Subordi- 
nate Judge, who delivered his judgment on February 7, 1902. 
He decided that Chuni Lal had not been adopted in fact and 
that Dwarka Das had not given either of his widows authority 
to adopt. He held that the custom set up was not proved. 
He was of opinion that Chuni Lal and his father were 
only Karindas (agents) of Mussammat Lachchho who had 
all along held possession of the estate. In accordance with those 
findings he made decrees granting Kishori Lal the relief claimed 
by him and dismissing Chuni Lal’s suit with costs. The respon- 
dent then filed two appeals in the High Court. Both appeals 
were disposed of by one judgment delivered on July 12, 1904, 
The High Court came to the conclusion that Dwarka Das had 
given his wife authority to adopt and that she had in pursuance 
of that authority validly adopted Chuni Lal. In the result 
decrees were made reversing the two decrees of the Additional 
Subordinate Judge dismissing the suit of Kishori Lal and grant- 
ing Chuni Lal possession of the property in suit. The appellant, 
thereupon, preferred the present appeals to His Majesty in Council, 
and by an order in Council the two appeals were consolidated, 

[The arguments on the evidence on record appear in their 
Lordships’ judgment and are not reproduced here.] 

Mr. De Gruyther K.C., and Mr. B. Dube, for the Appellant t 
Witnesses of the same class and respectability on both sides 
contradict ‘each other. The rule laid down by this Board that 
t there is no better criterion of truth, no safer rule of investi- 
gating cases of conflicting evidence, where perjury and fraud 
must exist on one side. or the other, than to consider what 
facts are beyond dispute, and to examine which of the two cases 
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best accords with those facts, according to the ordinary course- 
of human affairs and the usual habits of life,” should be followed. 
in this case: Meer Usdoollah v. Mussumat Beeby Imaman (1). 
Tbe High Court has found that Mussammat Lachchho, who 
executed the Tamliknama, should be presumed to have know- 
ledge of the recitals referring to Chuni Lal as the adopted son 
to her husband, on the ground that it was a registered document: 
and was acted upon. But it is submitted that such a presumption 
could not arise. Every body knows how documents are regis- 
tered in India and in the, absence of conclusive proof that those, 
recitals which bad nothing to do with the main object of the 
deed, were brought to the knowledge of Lachchho, it should be 
held that she knew nothing about them. Reference was made 
to the Registration Manual for the North-Western Provinces, 
Part II, rule 155 (ed. 1885.) It is submitted that the adoption 
in fact is not proved and that there is no sufficient evidence to ` 
establish that Dwarka Das gave his widows authority to adopt 
a son. 3 

Mr. Ross, for the Respondent : The cortention of the other 
side is that Lachchho ought to have acted upon the assent of 
her husband, if given, earlier and ought not to have waited so 
long. But she cannot be compelled to act upon the assent unless 
and until she chooses to do so, and in the absence of express 
direction to the contrary, there is no limit to the time within 
which she may exercise the power conferred upon her: Mutsaddt 
Lal v. Kundan Lal (2). The statements of Chuni Lal in. some 
documents that be was the son of his natural father should not 
be conclusive as against him. They could be explained away 
as the High Court has rightly held. Chuni Lal is not estopped 
by such statements from proving that he is the adopted son of 
Lachchho’s husband: Chandra Kunwar v. Narpat Singh, and 
Chandra Kunwar v. Makund Singh (3). Reference was made. 
to Mussammat Lali v. Murli Dhar (4), and Hindu Law and 
Usage by John D. Mayne, (7th ed.) p. 176. The evidence proves 
that Lachchho adopted Chuni Lal with the permission of her 
husband. 

Mr. De Gruyther replied. A 

The judgment of their Lordships was delirered by 

- Lord Atkinson.—These are consolidated appeals from two 
decrees of the High Court of Judicature for the North-Western 


(1) (1886) 1M, L A. 19, at p 44, 8) (1906) L. B. 841. A. 27, at p. 86. 
(3) (1908) L. B, 88 I. A, 58, at p. 67, a (1906) L. B. 881. A. 97, at p 101, 
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Provinces, Allahabad, dated the 12th July 1904, by which thé 
decrees of the Subordinate Judge were reversed. 

The main question for decision in the suits in which these 
decrees were pronounced, and the sole question for the decision 
of their Lordships on these appeals, is one of fact, namely, 
whether Musammat Lachchho, a pardanashin lady who is 
illiterate, the widow of one Dwarka Das, deceased, adopted with 
the permission or by the direction of her husband, given shortly 
before his death, the respondent, Chunni Lal, as his son. The 
burden of proving the adoption rested on him. The lady denies 
on oath most positively that she ever adopted the respondent, 
The Subordinate Judge held that the evidence showed he had 
not been adopted, and decided against him. The High Court 
decided in his favour. The case is a most perplexing one, but 
the difficulty which their Lordships have found in coming to any 
confident conclusion on the point on which the Courts in India 
differed, does not arise so much from the direct conflict between 
the evidence of the witnesses examined on behalf of the respec- 
tive parties, as from three matters for the latter two of which the 
respondent is entirely responsible, namely, (1) the non-production 
of any account-book containing items relating to the expenses of 
the ceremony of adoption, which, if his witnesses speak the 
truth, took place in the small village of Thulai, and was a pro- 
longed and somewhat pompous function at which 1,600 guests 
were feasted ; (2) the suppression of three day-books and three 
ledgers which were in his, the respondent's, custody and keeping ; 
and (3) his non-appearance as a witness at the trial before the 
Subordinate Judge, though several transactions to which he was 
a party were proved to have taken place, which called impera- 
tively on him for an explanation. 

As to this last matter, it would appear from the judgment of 
the High Court that in India it is one of the artifices of a weak 
and somewhat paltry kind of advocacy for each litigant to cause 
his opponent to be summoned as a witness, with the design that 
each party shall be forced to produce the opponent so summoned 
as a witness, and thus give the counsel for each litigant the 
opportunity of croas-examining his own client. It is a practice 
which their Lordships cannot help thinking all judicial tribunals 
ought to set themselves to render as abortive as it is objectionable, 
It ought never to be permitted in the result to embarrass Paon 
investigation as it has done in this instance, 

The relations subsisting between Musammat Lachchho and 
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the different members of the respondent's family, the circums- 
tances under which, and the manner in which, her business was 
carried on and her affairs managed, make the three above-men- 
tioned facts all the more significant. 

Dwarka Das, a resident of the village of Thulai, in the 
District of Aligarh, died in the year 1854 posseased of consider- 
able movable and immovable property situate in this and some 
neighbouring villages, leaving his two widows, Musammat Jasoda 
and Musammat Lachchho, him surviving. He was a childless 
man. Musammat Jasoda, who was much the elder of the two 
widows, died in 1863. Musammat Lachchho, who had only been 


„married in the year 1852, is still alive. Dwarka Das had a 


relative, a first cousin once removed, named May Ram, who at 
one time lived in the village of Punner, not far from Thulai. He 
was by Dwarka Das appointed agent to help in the management 
of the latter’s affairs. After the death of Dwarka Das, Maya 
Ram continued to act as agent for the widows, and the survivor 
of them, Musammat Lachchho, up to the time of his own death 
in the year 1891, residing with them for a portion of that time, 
and always taking his food where he did his work. Maya Ram 
had three sons, Deokaran, the eldest, Moti Ram, and Chunni Lal 
(the respondent). Deokaran was associated with his father in the 
management of the estate, and after his father’s death continued 
to manage it up to the time of his own death in the year 1891, 
when the management was taken up by Chunni Lal, aided by 
Radha Kishun, who was appointed to assist in the business about 
six or seven years afterwards. Radha Kishun was married to 
the daughter of Deokaran, is the attorney of the respondent, 
superintends this litigation on the latter’s behalf, and must 
therefore be privy to the suppression of the evidence above 
referred to. 

On the 23rd April 1880 Musammat Lachchho executed a 
power of attorney in the widest possible terms, appointing 
Deokaran her attorney, empowering him (amongst other things) 
to institute, and defend suits, receive rents, grant leases, release 
any debt, obtain in her favour any bond relating to money 
dealings, and to have the same registered, or to execute any 
bond on her behalf, or file in or take back any document from 
any court. The endorsement on this instrument describes her 
occupation as “‘zemindary and money dealings.” From documents 
put in evidence by the appellant, it is plain that Musammat Lach- 
«hho had money dealings with her customers in large amounts, 
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This business of hers appears to have been carried on in a 
portion of a house called the kaweh house or fotht. At first 
Deokaran, like his father, took his meals in the fof, and for a 
time apparently lived there. Subsequently Mussammat Lachchho 
gave the site of a house for Deokaran, or hada house built for 
him, and from the time the house was built, father, son, and 
their families lived in it, The respondent, however, ‘has’ lived 
in the lady’s house for the last 25 or 26 years. 4 

The' mode in which her business was carried on was this: 
all moneys due were recovered and received by, and all disburse- 
ments made through the hands of the agents, and as remunera: 
tion they received a-certain share of the profits of the business, 
and were responsible for the loss of capital - employed.. This is 


clear from the uncontradictėd evidence of Ganga Pershad, one: 


ofthe appellant’s witnesses, and from the extracts from the diaries 
filed on the latter’s behalf. He states :— | ba 

“T used to come to examine the accounts kept by Maya 
Ram, Deokaran and Jai Singh. . . . . “Maya Ram had g; 
then 24, and at the time of his death, 34 rosgars. The amount 
of one rosgar is Rs. 500, and profits: are received on account of 
it, First the interest due to the banker is paid off, and then 
the profits are paid. If there is a loss, its anfount’is recovered 
from them (gumasthas). If there is a deficiency in the principal; 
it is made good. Deokaran had 2, then 2},and then 3 rosgars. 
Chunni Lal had 34 rosgars, and also Lachman Das. There were 
seven extra rosgars. . . . . Chunni Lal’s sister was married 
to my maternal uncle’s son. Her marriage took place in another 
house given by Lachchho. The money for expenses was 
received from Lachchho on the condition that the same would 
be deducted from Maya Ram ‘and Deokaran’s rosgars. oo. . 
There are two sorts of account books, viz., (1) those relating 
to the business carried on by [the] proprietors alone, and (2) 
those relating to rosgars. . . . . Lachchho also had two 
sets of account books of the sort mentioned by me.” 

The extracts from the rosnamchas: (day-books) put in ee 
dence by the respondent strongly corroborate this witness’s 
evidence, ` 
This mode of doing business necessitated- the keeping of 
two sets of books, (1) day-books containing the receipts 
and expenditure for each day, and (2) ledgers’ in which 
the principal and her agents were respectively debited and 
credited with'the proper sums in the separate accounts of each, 
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Without these ledgers it is impossible to ascertain who ulti- 
mately bore the burden of any expenditure recorded in the 
day-books. As far as the books produced are concerned, there 
is therefore, no proof whatever that the expenses of Chunni 
Lal’s marriage were really borne by Lachchho. She herself 
says she advanced the money for the marriage and that it was 
disbursed. If the ledgers were produced, this matter would 
most probably have been cleared up. That ledgers existed is 
established by the admission of the respondent himself. In the 
year 1894, he instituted a suit in the joint names of himself 
and Lachchho against one Kunj Lal. On the 14th January 
1895, a list of documents was produced with the plaint. It is 
signed by Radha Kishun as agent for Musammat Lachchho, 
and contains the following item :— 

“Right account books, z.e., 5 day-books and 3 ledgers from 
Sambat 1920 to Sambat 1950, relating to the plaintiff's business.” ` 

No ledgers whatever have been produced, in these actions, 
by the respondent, and only two day-books. The only witness 
who purports to account for their disappearance is Radha 
Kishun who verified this list. He deposes as follows :— 

‘The goods and property of the ko#hi (firm) are in Chunni 
Lal’s possession. . . . . . My pay is Rs. 100 a year. I 
wrote the account books and performed the court business. I 
saw those account books also which were at the time prior to 
my entering the service. I did not see the account books of 
the time of Dwarka Das. I have seen the account books from 
Sambat 1929. I might have seen some account books of the 
time prior to this also. I saw them in the foths. The havelz 
house is called kotki.” 

_ _ His examination was continued on the following day, whe 
he again returned to this subject and deposed :— 

“The account books, in reference to one of which I made 
my statement yesterday, were in existence. They were in that 
very house in which Chunn Lal lived. Now I hear that they 
are missing. Perhaps they might be locked up. . < 
The account books were filed in connection with ihe ae 
Kunj Lal. Ido not recollect the period for which the account 
books were filed. They were subsequently taken back from 
the court and had been kept in the 4oths.” 
` The only rational conclusion which can be drawn from this 
testimony is that evidence of a most important character has 
been deliberately suppressed by the respondent, That fact, 
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coupled with his non-production as a witness, covers his case 
with suspicion. The account books which have been produced, 
however, cover the period of his alleged adoption in the year 
1877. It must, if it took place, have attracted the attention of 
almost every inhabitant of the small village of Thulai, and 
involved considerable expense. The accounts put in evidence 
on both sides are most detailed in character. Petty items of 
expenditure down to a fraction of a rupee are duly recorded 
under many heads. Having regard to the well-known habits 
of the people of India, as well as to the mode in which the 
business of this firm was carried on,-it is inconceivable that, if 
this ceremony of adoption ever in fact took place, an account 
would not have been kept of expenditure incurred in respect 
of it. Yet there is only one item (a disputed one) of Rs. 5 in 
the accounts produced in which the word “adoption” is men- 
tioned. It occursin the middle of the items relating to the 
marriage of Chuni Lal in the year 1878, and in their Lordships’ 
opinion, plainly refers to this latter event. Many witnesses have 
been examined on both sides. They are of somewhat the same 
class and character—zemindars, money-lenders, persons accused 
of serious crime though not convicted, inhabitants of the 
village of Thulai and the adjacent villages; numbers of 
them of the same brotherhood, some of the same gotra as the 
respondent, many mere cultivators. They flatly contradict 
each other on almost every important point. Several of the 
respondent's witnesses not only prove that Dwarka Das before 
his end gave permission to his wives to adopt a son and gave 
directions to build a temple to his memory ; but, with a vivid- 
ness of recollection which is almost supernatural, purport to 
repeat the very words used by him for that purpose more than 
half a century before they themselves spoke. Others, again, 
purport to describe the most minute details of the ceremony of 
adoption, and to repeat the very words used by Maya Ram 
when he gave over his son, then 9 or 10 years old, to Lachchho 
and placed him on her lap, though that event must have 
occurred close on 25 years before the evidence was given. 

In addition, many of the respondent’s witnesses depose 
that, on the occasion of the dedication of the temple built by 
Lachchho near a place’called Soron to the Idol Dwarka Dhish, 
certain religious ceremonies were performed by Chunni Lal, 


because he was the adopted son of Dwarka Das, while almost ` 


as many witnesses examined on behalf of the appellant— 
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including the priest of the temple, Gopi Nath, who was present 
both at the ceremony of ġratishtha (the placing of the Idol 
in the temple for the first time) performed in 1883, and the 
khamb ceremony performed in 1893—proved that both of 
these ceremonies were performed by Lachchho herself, because 
Chunni Lal was not the adopted son of Dwarka Das, and that 
invitations to these ceremonies (two of which were produced) 
were sent out in the name of Dwarka Das, not in the name of 
his son, as they would have been had he been adopted. The 
inhabitants of Thulai examined on the appellant's behalf denied 
that such a remarkable ceremony as that of the adoption des- 
cribed ever took place in their village, while the members of the 
brotherhood and others examined on the respective sides proved 
that Chunni Lal passed and was known amongst his brotherhood 
and neighbours as the adopted son of Dwarka Das, or the son 
of Maya Ram, his natural father, and not the adopted son of | 
Dwarka Das, according as they were examined for the respon- 
dent or appellant. It is impossible to reconcile these conflicting 
statements on any theory of the defective memory, or failing 
powers of observation of the several witnesses who thus con- 
tracdict each other. The only safe guide to follow in such a 
case is that afforded by the action and conduct of the principal 
parties concerned, and the contents of the documents produced. 
If Chunni Lal was adopted in the year 1877, as alleged, he be- 
came the absolute owner of the considerable property, movable 
and immovable, of which Dwarka Das died possessed, Musam- 
mat Lachchho being only entitled to her maintenance out of it ; 
yet down to the time he began to quarrel with her (save in 
certain matters to be hereafter specially dealt with) not onlv 
did he never exercise the rights of an owner over the pro- 
perty, but he did not even assume the airs of ownership. He 
came of age, according to the Hindu Law, when he was 16, fe. 
about 1883, and according to the Indian Majority Act, 1875 
(No. IX of 1875), about 1885. Yet, after he reached the age of 
manhood, he continued for years to act as paid agent over the 
estate—which, if he was adopted, was his own—at a salary the 
same in amount as his father received, namely, 34 rosgars. 
Musammat Lachchho has continued down tothe present to be 
the- registered owner of all the real property belonging to 
Dwarka Das in the &hewars of the several villages in which that 
property is situated. Only once does Chunni Lal’s name appeat 
in any khewat, and then he is registered as the cultivator, of a 
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certain grove, and is described, not as the adopted son of Dwarka 
Das, but as the son of his natural father, Maya Ram. The 
income from these several villages was recovered and received 
by Musammat Lachchho in her own name, through the hands 
‘of her several agents, including the respondent. i 

It is not suggested that there was any agreement or arrange- 
ment that she should be permitted to remain registered as owner 
of these lands and act in all respects in that character. The 
respondent, in his written statement filed in the first action, says 
her name was “caused to be entered simply to console her.” 
From a time, however, long prior to the adoption down to a 
recent date, she carried on this business of a money-lender. It 
may be fairly presumed that it was lucrative, else she would have 
abandoned it. Maya Ram, Deokaran, and Chunni Lal were her 
agents for that purpose. Yet, though several documents con- 
nected with this business were given in evidence, in none of 
them of an earlier date than the 15th July 1888 does the respon- 
dent’s name appear, or is any mention whatever made of the 
adoption, 

That however, is not all. In corroboration of those of the 
appellant's witnesses who stated that Chunni Lal passed and 
was known among his brotherhood as the son of Maya Ram, 
bis natural father, and not as the adopted son of Dwarka Das, 
a deposition made by him was put in evidence, from which it 
appeared that ina public Court in 1892 he deposed on oath 
that his name was Chunni Lal and-his father’s name Maya Ram. 
On the 7th January 1896 he signed a vekalatnama, executed in 
a pending suit, in which he described himself as son of Maya 
Ram, Again, on thé 15th July 1898 he signed a similar 
document, drawn up and executed in a suit instituted by himself, 
which contains a similar description. A fourth document, pos+ 
sibly the most significant of all, was also given in evidence, 
namely, a list of biddings at a public auction held on the aist 
October 1895, at which he purchased some property for Rs. 1,200 
in which he is described as “Chunni Lal son of Maya Ram.” 
It may be that the significance of these descriptions can, as was 
contended on his behalf, be explained away ; but if so, the explana: 


tion should be given by the respondent himself upon oath, and he ` 


has abstained from giving it. As they stand, unexplained, they 
are inconsistent with his case, and support on this point the 
evidence given on behalf of the appellant. 


It is, however, contended on the respondent's behalf that ` 
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the several documents now about to be referred to discharge 
the burden of proof which rests upon him, and establish the 
fact of his adoption. 

It is necessary to examine them in detail. 

The first four are money-bonds executed in favour of 
Mussammat Lachcbho and Chunni Lal, who is described as the 
“adopted son,” not of Dwarka Das, but of Lachchho. The 
consideration for two out of the four is previous debt due to 
Lachchho alone. The first in date may be taken as a sample 
of the others. It is a hypothecation bond dated the 16th June 
1888, executed by Jamna and Lekha, two sons of Man Singh, 
deceased, for a sum of Rs, 800 due "to Musammat Lachéhho, 
wife of Dwarka Das, and Chunni Lal, adopted son of Musammat 
Lachcbho aforesaid.” It is witnessed by Kadher Mal, one of 
the-respondent’s witnesses, who, in reference to it, deposed that 
it was written under Deokaran’s supervision ; that it was not 
read out to him ; that he thought the bond was made in favour 
of Lachchho ; and that the bond at the time of its registration 
was not read out by the sub-registrar to the executants, one of 
whom (Jamna) appears to be illiterate. 

The fifth document is a petition dated the 8th June 1891, 
purporting to have been presented on Lachchho’s behalf by her 
pleader Lokman Das, praying that “her adopted son, Chuni Lal,” 
might be appointed her serbarahkar, It is signed by Deokaran 
as her mukhtar on her behalf. Like the four preceding docu- 
ments it is altogether his work. Lokman Das, her pleader, was 
examined, and stated that Lachchho never came to him on any 
occasion, and there is nothing to show that the contents of any 
one of these documents were ever brought to her knowledge. 

In the month of February 1893, after the death of Deokaran, 
a suit was instituted in the name of Mussammat Lachchho against 
one Gajadhar Singh to reeover the amount of a promissory. note, 
dated the 30th December 1889, executed in her favour by 
Gajadhar Singh and his father, Chet Ram. The pleaders for her 
in that case were Lokman Das and Jogindar Nath. The latter 
states that Chunni Lal gave him instructions and came to him 
to look after the case, and that Lachchho never came to him. 
The defendant in his written statement raised, on information 
and belief, the defence that the plaintiff could not recover, as she 
had adopted Chunni Lal, and that all the property of Dwatka 
Das, of which this note was part, vested in him. The statement 
or reply, if any, filed in answer is not in the record, but from 
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the judgment of the Subordinate Judge of Aligarh it would 
appear that the defence put forward on Lachchho’s behalf, 
presumably on Chunni Lal’s instructions, was that she had 
adopted Chunni Lal as the son of her late husband, but that, 
notwithstanding this adoption, she had been and was in posses- 
sion of the money-lendivg business inherited by her from her 
late husband, and the decision was to the effect that it was clear 
upon the evidence that the plaintiff was herself in possession of 
the money-lending business, and that, as owner in possession as 
well as the promisee of the note, she was entitled to sue. A 
good deal of suspicion attaches to these proceedings. They 
appear to disclose something like contrivance on Chunni Lal’s 
part to get upon the record an admission of his adoption which 
would not affect the result of the proceedings. Had the suit 
failed, Lachchho would possibly have heard of the failure, but 
she would most probably know nothing of the averments con- 
tained in the pleadings. From first to last the efforts of Chunni 
Lal and his brother Deckaran seem to have been directed to bind 
Lachchho by descriptions of Chunni Lal as her adopted son, 
introduced into instruments upon the operation of which that 
description could have no effect whatever, and which would 
probably never be known to her. 

The only other documents with which it is necessary to deal 
at length are (1) those connected with a suit which purported to 
be instituted on the 12th November 1894 in the names of 
Musammat Lachchho and Chunni Lal, described ar “ adopted son 
of Dwarka Das,” against one Kunji Lal and Duli Chand to 
recover possession of a shop in the market town of Hathras, 
part of the estate of Dwarka Das, in which a compromise was 
entered into, and (2) those connected with a grant of land made 
to endow the temple erected by the widow to the memory of 
of her. husband, at Soron, because these are the only documents 
whose contents there is any evidence to show were brought to 
the knowledge of Musammat Lachchho. In the suit against 
Kunji Lal and Duli Chand, Lokman Das was again the pleader 
for the plaintiffs. He is not able to state whether be was ins- 
tructed by Chunni Lal or some other agent of Lachchho’s. The 
claim contains averments that :— 

“In his lifetime Dwarka Das was in proprietary possession 
and enjoyment of the said shop, and since his death Musammat 
Lachchho, plaintiff, has been in proprietary possession and enjoy- 
ment thereof for about 40 years and Chunni Lal, plaintiff, who is 
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joint with her, has been in possession and enjoyment of it since 
the time of his adoption.” l k 

A compromise was arrived at to the effect that the plaintiffs 
should obtain a decree for possession, the defendants to obtain 
proprietary possession of the house on paying a lump sum of 
Rs. 1,500, with interest, within a certain time, and the costs of 
this and of a preceding suit instituted by the widow alone for 
rent not to be recovered. 

This compromise was embodied in a memorandum entitled 
“Chunni Lal and Musammat Lachchho, plaintiffs, v. Kunji Lal 
and Duli Chand, defendants.” It is signed by Chunni Lal, Duli 
Chand and Kunji Lal. It does not contain, in the body of it, 
any reference whatever to the fact of adoption, and except that 
the plural “plaintiffs” is once used in it instead~of the singular 
“plaintiff,” it might, as far as its language is concerned, have 
been drawn up between Lachchho alone and the defendants. 
This memorandum was filed in Court, and a decree in the suit 
was on the 13th May 1895 made upon the basis of it. Before 
decree, however, one Ahmad Husain, an officer of the Munsif’s 
Court at Hathras, went to the village of Thulai to get the com- 
promise verified by Musammat Lachchho. He says that he read 
over and explained to her the contents of the memorandum, but 
‘on cross-examination he admitted that he did not remember 
whether any “ mention of the adoption was made.” Unless he 
read out the title and emphasised the plural plaintifs, there is 
nothing whatever in the document to suggest to Lachchho that 
she was not suing in this suit, as she had in the previous suit 
sued, for rent in her own name and in her own right. In this 
latter suit she was defeated, not on any non-joinder point, or 
because she was not owner, but solely for the reason that the 


“agreement to pay rent for the shop had not been satisfactorily ` 


proved. Ahmad Husain states he drew and signed an attestation 
‘clause on this document—in which it is stated that Musammat 
Lachchho “heard and -understood the contents” of the com- 
promise—and duly attested the same. It purports to bear her 
“mark. And the names of Kanbai Ram and Radha Kishun are 
“signed as witnesses. Kanhai Ram was not examined. Radha’ 
Kishun swears that “the written statement” (presumably the 
compromise) was read over to her, and that she put her mark 
-to it, He says nothing about her having understood it, or about 
"its having been explained to her. On that evidence it is, in 
their Lordships’ opinion, impossible .to hold that Musammat 
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Lachchho was fixed with the knowledge that Chunoni Lal was 
joined with her in the suit as the adopted son of Dwarka Das, 
or that he was so described on the record. 

The documents in the case on which the respondent most 
strongly relies are those connected with the endowment of the 
temple at Soron. They are three in number: (1) A Tamlik- 
nama bearing date the 29th July 1899 ; and (2) a special power 
of attorney dated the 8th August 1899 ; and (3) a special power 
of attorney dated the roth August in the same year. They 
each purport to be executed by Musammat Lachchho and 
Chunni Lal, who is described in each of them as the adopted 
son of Dwarka Das, and made a party to them in that character.. 
_ The Tamliknama contains many long and complicated 
recitals, and amongst others the following :— 

“ According to the custom of my caste and the members of 
my brotherhood and under lawful authority and by the permis- 
sion of my husband, I adopted to him Chunni Lal during his 
minority and made him his successor, after performing religious 
ceremonies and carrying out the injunctions of the Hindu law, 
He (Chunni Lal) has now attained majority and he lives jointly 
with me and looks after all the affairs relating to the estate of 
Dwarka Das. In accordance with the will of my husband, J, the 
Musammat, constructed at Soron, at the place where the Hindus 
perform worship, during the minority of the aforesaid Chunni 
Lal, a pucca stone building called Kunj at the cost of Rs. 50,000, 
under the supervision and management of Maya Ram, the 
natural father of the aforesaid Chunni Lal; and in Sambat 1940, 
I, after Chunni Lal, one of the executants, had attained majority, 
installed therein Thakur Dwarka Dhish Maharaj after perform- 
ing the pratishtha ceremony according to the principle of the 
Hindu law.” 

The document then proceeds to declare, in its operative part, 
that the Thakur therein named shall remain in proprietary 
possession of the landed property therein described, in order to 
pay thereout his salary, and have the temple at Soron cleaned 
and kept in repair, &c. By the first power of attorney Radha 
Kishun is appointed attorney to procure a mutation of names 
in the registry in respect of this property so dedicated, and the 
second power of attorney is to somewhat similiar effect. Musam- 
mat Lachchho in her evidence admits that she had built this 
temple, desired to endow it, and executed a deed for that 
purpose in fayour of Thakurji, the deity named in it. She, 
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however, positively denies that the deed was ever read over to 
her. She must have been about 6o years of age at that time, 
and she says her sight was dim. She admits that the Registrar 
came to her house about the deed. She says that she sat behind 
the curtain, and he outside it; that he asked her if she had 
executed a deed in favour of Thakurji, and she replied yes ; that 
he questioned her about the property she had given over to 
Thaknrji, and she told him it was the property of Jahangirpur 
and Tor, She says that the deed was not read out to her by any 
of those present when she witnessed it, that she asked them to 
have it read out to her, and was told it would be read out 
afterwards. She further says that the Registrar did not read 
it out, but merely told her it was a deed of gift to Thakurji. 
If this account be true, it is obvious that nothing occurred to 
call her attention to the statements in the deed concerning 
Chunni Lal’s adoption, and in the face of her evidence it is 
incumbent on the respondent to establish conclusively that these 
particulars of the deed were brought to her notice before he can 
in any way rely upon them as admissions as against her. The 
deed was tendered for registration, and before its registration 
the Sub-registrar in Hathras called upon her in order to verify 
it, In his certificate he states that she “admitted the comple- 
tion and execution of this document after hearing and unders- ' 
tanding the same.” He was examined asa witness. His evidence 
is rather extraordinary. He does not deny that she was inside 
the curtain and he outside, but he says that he read it over to 
her word for word ; that his clerk also read it over to her: that 
he asked her if she understood the document word for word ; 
that she replied, “ I executed the document and I have unders- 
tood it” ; that she then added,  Chunni Lal is my adopted son” ; 
that he said to her, what was the necessity of making mention of 
adoption therein, and that she replied, “I have made mention 
(of it) herein to make the matter more secure so that no dispute 
may arisein future.” He admitted that he had not noted down 
that Lachchho had told him she had made the adoption. This 
witness proves rather too much, His clerk, who is alive, was 
not examined. His business would naturally be to find out if 
she knew that she was disposing of property by this deed, what 
was its nature and extent, and what was the purpose of the 
disposition. If the respondent’s case be true, his adoption had 
been notorious for 22 years. Radha Kishun says that he also 
read the vakalatnama and power of attorney to Lachchho, 
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Girdhari Lal, who was a witness to both this deed and the power 
of attorney of the roth August, was not produced. Ram 
Parshad, whose name appears on the power of attorney of the 
8th August, was called; he admitted that he drafted this 
document and said he read it over to Lachchho. He also states 
that both Lachchho and Chunni Lal said the latter was her 
adpoted son, and then makes the extraordinary statement that it 
was suggested that the name of Musammat Lachchho should be 
expunged. According to this evidence the deed was read over 
to Lachchho three or four times, on as many separate occasions 
by as many different persons. Why this repetition? It is 
evident that Chunni Lal and his attorney, who is charged with 
the duty of superintending this litigation on his principal’s behalf, 
and is therefore party to the suppression of evidence, arranged 
this entire business. Their Lordships are not satisfied that the 
passages of these documents dealing with the adoption of Chunni 
Lal were brought to the knowledge of Lachchho and their effect 
explained to her, though the gift and declaration may have been. 
It was entirely collateral to the main purpose of the deed thus to 
record what, according to the respondent, was a notorious fact. 
Their Lordships cannot concur with the High Court that the 
fact that these or any other documents of the like kind contain- 
ing such collateral recitals were registered and acted upon raises 
any presumption whatever that Lachchho was aware of the 
existence of the recitals in the instrument acted upon. 

Of the many suspicious things about these documents 
containing references to adoption, or describing the respondent 
as an adopted son, one of the most suspicious is the absence of 
‘of all reference to the date of the adoption. For all they disclose, 
it might have occurred at any time between his birth in 1865 or 
1866, and July 1888. As far as appears in this case, the date of that 
ceremony was first fixed when the plaint in the second suit was 
filed on the 24th December 1900. The first action (#.¢., that in 
which Kishori Lal was plaintiff) was instituted on the 22nd 
September 1899, over fifteen months previously. In this latter 
tase, though Chunni Lal pleaded that he was adopted, he did not 
name any date forthe ceremony. Having regard to all these 
facts—the contradictions between the principal witnesses ex- 
amined on the respective sides on almost every important point ; 
the improbabilities of the respondent’s story ; its inconsistency 
with the conduct and action of the principal parties concerned, 
as well as with the mode in which the business of the firm was 
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conducted and carried on; the suppression of documents; the 
non-appearance of the respondent as a witness at the trial to 
explain, if he could, the many circumstances which called for 
explanation from him ; and, above and beyond all, the non- 
production of any account of the expenditure at the ceremony 
of adoption—their Lordships think that the most rational and 
just conclusion is this, that the respondent has failed to discharge 
the burden of proof of the adoption which undoubtedly lay upon 
him, that is, that bis case is not proven. 

Their Lordships will therefore humbly advise” His Majesty 
that these appeals should be allowed, the decrees of the High 
Court discharged with costs, and the decrees of the Subordinate 
Judge restored. 

The respondent must pay the costs of the appeals. 

Messrs. Pyke, Parrot & Co :—Appellant’s Solicitors. 

Messrs. Z. L. Wilson & Co.—Respondent’s Solicitors. 

J. M. P. Appeals allowed. 


APPEAL FROM ORIGINAL SIDE. 


Before Sir Francis W. Maclean, K. C. 1. E, Chief Fustice, 
Mr. Fustice Harington and Mr. Fustice Brett. 
BURN & Co., Lop. ` 
v. 4 
COLIN MACDONALD.* f 
Spesifie Religf Aot (I of 1877), Beo, 67, tus. (4)— Injunction, mere covenant 
in an agreement to serve, when implied, 

When a man enters into an agreement to serve and mays that he will 
devote himself during a period of years to the business of a particular firm, 
it implies that he will not give his services during that period to any other 
firm, : 

In such a case an injunction is not only the most effective but the only 
remedy according to the prinoiples of equity, justice and good consoclenoe. 

Wolcerhamton and Walsall Ry. Co. v. L. and N. W. Ry. Co. (1), Lasley < 
Wagner (2) and Charlesworth v. Maodonald (3) referred to, 

Appeal by the Plaintiffs. 

Sqjt to recover damages for a breach of contract and oF 
injunction. 

The plaintiffs brought a suit against the defendant who was 
formerly one of their assistants employed in their firm, for an 


* No, 48 of 1908 trom the judgment of Fletober J. dated the 14th May 1008, 
(1) (1878) D. R. 16 Eq. 438, 

(2) (1862) 16 Jur, 871, 1 Ded. M, & G. 604, 615, 

(8) (1998) I, L. B, 59 Bom, 106, 3 
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injunction and damages for breach of an agreement under which 
he entered their service. The agreement was entered into in 
England between one of the plaintiffs’ agents there and the 
defendant. The term of the agreement was for 5 years and by 
the 3rd clause it was provided that on arrival of the defendant 
in Calcutta, he should at once report himself at the plaintiffs’ 


‘Engineering Works at Howrah and enter upon his duties and“ 


should diligently and to the best of his ability devote himself to 
the duties incumbent on him and should faithfully observe and 
comply with such instruction as he might from time to time 
receive from the plaintiffs’ firm. After serving for about three years 
and a half under this agreement, the defendant left the plaintiffs’ 
firm and took employment under a rival firm. The plaintiffs 
thereupon sued him for damages and asked for an injunction 
to restrain him from serving any person or persons other than 
the plaintiffs during the term of the aforesaid agreement. 

The chief contention on behalf of the plaintiffs was that 
‘under section 57 of the Specific Relief Act they were entitled to 
an injunction against the defendant, because the aforesaid agree- 
ment implied a negative agreement on the part of the defendant 
not to enter the service of a rival firm during the period of the 
agreement. The lower Court (Fletcher J.) however held that 
“it is impossible to infer from the contract in question a negative 
agreement by which the defendant undertook that whether the 
plaintiffs should or should not continue to employ him he would 
not during the period of 5 years from the commencement of the 
agreement work for any one else in the world,” and refused the 
prayer for injunction. The plaintiffs appealed. 

Mr. P. L. Buckland for the plaintiffs, Appellants, relied on 
illustration (A) to section 57 of the Specific Relief Act, to show 
that a negative covenant would be implied in a case like the 
present. Cited Madras Railway Co. v. Rust (1), Collianji Harjivan 
v. Narsi Tricum (2), WoWwerkampton and Walsal Ry. Co. ~. 
L and N. W. Ry Co. (3). 

Mr. A. A. Avetoom for the defendant Respondent, referred to 
Whttwood Chemical Co. v, Hardman (4) on the point of implied 
negative covenant. 

The judgment of the Court was as follows : 

Maclean C. J.—The plaintiffs in this case are a firm of 
engineers in the neighbourhood of Calcutta, and the defendant 
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entered into a contract with them to act as a draftsman and 
general assistant in their business at Howrah. That agreement 
was reduced into writing. It is dated the 27th of July 1904, and 
was made in England ; the defendant was then in England, and 
he came out here, the plaintiffs paying the expenses of his passage 
out. By that agreement, he covenanted that on his arrival at 
Calcutta he should “at once report himself at the said engineer- 
ing works at Howrah aforesaid and enter upon his duties afore- 
said, and during the said period of this agreement, he should 
diligently and to the best of his ability devote himself to the 
duties incumbent on him as aforesaid and should faithfully 
observe and comply with such instructions as he might from time 
to time receive from the said Messrs. Burn and Co., Limited, 
or their authorised representative for the time being.” There 
are other provisions in the contract, namely, as to the conditions 
upon which the defendant might be dismissed by Messrs Burn 
and Co; but they are not material. In the 12th paragraph both 
parties “ bound and obliged themselves to perform their respec- 
tive parts of the promises to each other under the penalty of 
one hundred pounds to be paid by the party failing to the 
patty performing or willing to perform over and above per- 
formance.” In accordance with the terms of that agreement, 
the defendant came out from England and entered upon his 
duties as an assistant with Burn and Co. and he seems to have 
discharged those duties very satisfactorily—-I find nothing to the 
contrary for some three and-a-half years. But, on the 18th of 
February 1908, he wrote to his employers a letter, the effect 
of which was that he proposed to resign and leave that employ- 
ment on the 15th of March next. To that Messrs. Burn and 
Co., replied that they declined to accept the resignation and 
gave him notice that “they would take legal steps to enforce 
the terms of his agreement with them.” We need not refer 
further to the correspondence in detail. It is sufficient to say 
that early in March, on the pretext that the plaintiffs had 
refused to pay him his February salary, the defendant left the 
firm’s service and took employment with the firm of Raja 
Srinath Roy and Brothers. The plaintiffs then instituted this 
suit, and asked for damages and “for an injunction to restrain 
the defendant from serving, working or being employed by 
the said Raja Srinath Roy and Brothers or any person of 
persons other than the plaintiff company.” I ought to have 
said that the agreement was to last for five years -which ex- 
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pired on the 13th of October 1909. The matter was tried 
before Mr. Justice Fletcher, and he refused to grant an injunc- 
tion; he gave the plaintiffs Rs. 30, by way of damages 
and no costs of the suit. In fact, he ordered the plaintiffs 
to pay the costs of an application for an interlocutory injunc- 
tion, The plaintiffs have appealed. There is no dispute as 
to the facts; and I will deal as shortly as I can with the 
legal points which have been raised. It is suggested that ina 
case of this sort, the Court ought not to grant an injunction, 
that the question of granting or refusing an injunction is one 
which lies in the exercise of the judicial discretion of the 
Court, and that in a case such as the present it ought not 
to be granted. We have been referred to the law in England 
on the subject. The law of England no doubt is that a manda- 
tory injunction will not be granted forthe specific performance of 
a personal service—but ever since the day of Lumley v. Wagner (1) 
which is a decision now some 50 or 60 years old, it has been 
laid down that, although the Court cannot grant a mandatory 
iujunction to that effect, yet where in the agreement, there is a 
negative clause, that is to say, a clause to the effect that the 
contracting party will not serve anybody else, effect can be 
given to that and aninjunction granted. In the present contract, 
there is no such negative condition in terms. But, although I 
` ‘do not think that authorities in England are very useful to us, 
in dealing with questions codified by the law of India, I should 
like to call attention to the observations of Lord Selborne, then 
Lord Chancellor, sitting as Master of the Rolls in the case of 
Wolverhampton and Walsall Ratheay Co. v. London and North- 
Western Railway Co. (2). The passage I propose to read is at 
page 440. This is what this great Judge says :—" With regard to 
the case of Lumley v. Wagner (1) to which reference was made, 
really when it comes to be examined, it is not a case which tends 
in any way to limit the ordinary jurisdiction of this Court to 
do justice between parties by way of injunction. It was sought 
in that case to enlarge the jurisdiction on a highly artificial and 
technical ground, and to extend it to an ordinary case of hiring 
and service, which is not properly a case of specific performance: 
the technical distinction being made, that if you find the word 
“not” in an agreement—" I will not do a thing” as well as the 
words “J will,” even although the negative term might have been 
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implied from the positive, yet the Court, refusing to act on an 
application of the negative, will act on the expression of it. 
Ican only say, that I should think it was the safer and the 
better rule, if it should eventually be adopted by this Court, to 
‘look in all such cases to the substance and not to the form. If 
the substance of the agreement is such that it would be violated 
by doing the thing sought to be prevented, then the question 
will arise, whether this is the Court to come to for a remedy. 
If it is, I cannot think that ought to depend on the use of a 
negative rather than an affirmative form of expression, If on 
the other hand, the substance of the thing is such, that the remedy 
ought to be sought elsewhere, then Ido not think that the 
forum ought to be changed by the use of a negative rather than 


an affirmative.” If it hae been necessary, I should have applied 


that principle to the present case, but here we have to deal with 
the law in India. The law in India on this subject is codified and- 
it has been laid down in the House of Lords by the Judicial 
Committe and in several cases in this Court, to some of which 
I myself was a party, that where the law has been codified, it is 
of little avail to enquire what is the law apart from such codifi- 
cation, but we must look to the Code itself as our guide in the 
matter. The law here is codified by section 57 of the Specifie 
Relief Act. That seems to me to make the case reasonably clear. 
That section runs as follows :—' Notwithstanding section 56, 
clause (f)”—clause (f) says that an injunction cannot be granted 
to prevent the breach of a contract the performance of which 
would not be specifically enforced :—“ where a contract com- 
prises an affirmative agreement to do a certain act, coupled 
with a negative agreement, express or implied, not to doa 
certain act, the circumstance that the Court is unable to compel 
specific performance of the affirmative agreement, shall not 
preclude it from granting an injunction to perform the negative 
agreement ; provided that the applicant has not failed to per- 
form the contract so far as it is binding on him.” The language 
of that section is reasonably clear and it appears to give legis- 
lative sanction in India to the view expressed by Lord Selborne 
in the passage I have read. If there had been any doubt as to 
the meaning of the language of the section, illustration (d) is 
conclusive upon the subject. It runs :—" B contracts with A 
‘that he will serve him faithfully for twelve months as a clerk. 
A is not entitled to a decree for specific performance of this 
contract. But he is entitled to an injuuction restraining B from 
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serving a rival house as clerk.” The view I entertain coincides 
with that of the late Chief Justice Farran in the case of 
Charlesworth w. Macdonald (1). In that case, the Court thought 
that there was a negative covenant, although the terms of the 
agreement were not very clear. After dealing with the case of 
Lumley v. Wagner (2), Farran, C. J. says: “In my opinion it 
would be most unfair to gentlemen in the position of the plaintiffs 
not to protect them in such cases. It would virtually debar them 
from engaging an assistant at all. An action for damages would 
afford them no protection, certainly no adequate protection ;" and, 
in a previous part of his judgment he refers to section 57 of the 
Specific Relief Act and speaks of it " asa legislative decision to the 
same effect.” Now, can wein the present case properly say that a 
negative covenant is implied. I feel no doubt about it. Here the 


covenant is that the defendant will diligently and to the best of © 


his ability devote himself to the duties as a draftsman and 
general assistant. Surely when aman says that he will devote 
himself during a period of years’to the business of a particular 
firm, it does imply that he will not give his services during that 
period to any other firm. It would be dangerous to hold the 
contrary. Here to my mind, an injunction is not only the most 
effective but the only remedy according to the principles of 
equity, justice and good conscience. To give damages in a case 
of this sort—damages which perhaps will never be recovered— 
will be a very small consolation to the plaintiffs. It is said that 
if we grant an injunction the defendant will starve. We have 
nothing to do with that; he ought to have thought of that, 
before he deliberately broke his contract ; as a matter of fact, 
there is no risk in that direction as the defendant is willing 
to go back and the appellants are willing to take him 
back into their service. It is important in this country that 
assistants should know when they enter into contracts of this 
nature, when they are brought out to India at considerable 
expense by their employers, that they cannot treat their 
employers in this high-handed fashion. They must honestly 
and faithfully perform their contracts. If the defendant’s 
argument were well-founded he might have left Burn & Co., 
at the end of a week, instead of at the end of three years. 
Here we have a case in which the contract is deliberately 
entered into and most deliberately broken. In my opinion, the 
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plaintiffs are entitled to that special remedy which the principle 
of equity, justice and good conscience demands—an injunction 
to prevent the defendant from breaking his contract. There is 
no suggestion in the pleadings—there is not one word in the 
evidence—that Burn & Co., have not treated him properly. 
In fact, they are willing to take him back. 

It is not necessary, as we are asked for and are granting 
an injunction, to go into the question of damages ; but I do not 
desire to be understoud as agreeing with the principle upon 
which the Court of first instance has given Rs. 30 as damages. 
{ can scarcely think that the learned Judge would have done 
this, had his attention been attracted to Sec. 74 of the Indian 
Contract Act. | 

The result, therefore, is that the decision of Mr. Justice 
Fletcher is reversed and that adecree must be made for an 
injunction in terms of the prayer and that the defendant must 
pay the costs of the suit andthe appeal, including those of the 
interlocutory injunction. 

n J.—! agree : but, in as much as we are differing 
from the learned Judge in the Court of the first instance, I 
propose to add a few words. The agreement between the 
plaintiffs and the defendant was that the plaintiffs should employ 
the defendant for a period of five years and that the defendant 
should serve the plaintiffs during that period, and there was a 
stipulation that if either the plaintiffs fail to perform their part 
of the agreement or the defendant fail to perform his part, a 
sum of £100 should be payable by the party in default to the 
one who was ready to carry out the agreement. Now, while 
the defendant was employed under that contract of service, he 
appears to have seen an advertisement which attracted him ; 
he desired therefore to quit the services of the plaintiffs. It 
appears that he first spoke to the plaintiffs’ Manager about his 
desire to leave and the result of that conversation was a letter 
declining to forego, on behalf of the firm, any part of the 
agreement and pointing out to the defendant that, if he desired 
to quit the service of the firm, he could do so at a month's 
notice on paying the amount stipulated in the agreement. In 
reply to that, the defendant wrote declining to pay the sum of 
money stipulated under the agreement, because, he said, he 
was not in a position to do so and asking the firm to accept his 
resignation. That the firm declined to do and subsequently, 
against the wishes of the plaintiffs, the .defendant quitted 
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their services and thereby broke the agreement. which he Cvt, 
had entered into with them, Now, the plaintiffs ask for an 1408. 


injunction to prevent the defendant from entering into the Bam To id 
service of a rival firm and giving them the advantages of hig ° w :- ! 
skill, It is said that no injunction ought to be granted on Qolini Macdonald, 
two substantial grounds. One isthat the agreement contained = Hartagtoa, Je 
no negative stipulation under which the defendant undere ` See, 
took not to serve any rival firm of engineers ; and secondly, on 

the ground that the granting of an injunction is an indirect 

means of enforcing a covenant of which the specific performance 

would not be granted, that is to say, a covenant to perform 

..personal service. Now, no doubt, these two grounds influenced 

the learned Lord Justices in England who decided the case 

of Whitwood Chemical Co. v. Hardman (1) and they weré 

further influenced by the danger which they considered there was 

in a ‘country like England, of extending the case of Lumley v. 

Wagner (2). The case of Whitwood Chemical Co, v. Hardman (1) 

was. afterwards followed by Mr. Justice Romer in the latet 

case, Ekran v. Bartholomew (3) in which in refusing an injunction 

the learned Judge adopted and assented to the observations of 

the Lord Justices in Wastwood Chemical Co. v, Hardman (1) as 

to the danger of extending the case of Lumley v. Wagner (2). So, 

if those cases represented what was the law here, there might be, 

at any rate, a good deal to be said on behelf of the ‘respondent, 

But the apswer is that the law here is expressed in section 57 

of the Specific Relief Act which provides that an injuction 

may be granted for a negative agreement,. either express or 

implied, notwithstanding the fact that the specific performance 

of the positive: agreement cannot be enforced under the law. 

So, that disposes at once of one of the grounds on which the 

respondent must rely. Then, with regard to the other ground, 

that it is an indirect way of enforcing a covenant for personal 

service, that is met by illustration (d) to Sec. 57. that gives 

an instance of a case in which the plaintiffs would be entitled to 

an injunction—a case which is on all fours with the present case. 

The result is that section 57 as illustrated by illustration (d) 

shows that the two grounds which have been relied upon by the 

respondent do not represent what is the law in this country and 

I, therefore, think that there are no grounds for refusing an 


' (1) (1891) 2 Ob. 416. 
tay ri 16 Jur. 871; 1 De. G, M. and G, 604 at 615, 


(8) (1898) 1 Oh. 671. 


THE OALOUTTA LAW JOURNAL, AVOL 1X, 


Injunction in the present case. Then, as regards another point, 
the learned Judge in his judgment expressed the opinion that 
if it had been necessary to decide, he should have held that this 
agreement was void as being an agreement in restraint of trade. 
With very great deference to the learned Judge, speaking for 
myself, I should have thought that an agreement to serve 
Messrs. Burn & Co., in the course of their trade was not añ 
agreement in restraint of trade, because by it, the defendant 
‘stipulated that he would ply his trade, and that distinguishes the 
case from that familiar class of cases in which an employee 
covenants that after the expiration of his service hé will not ply 
his trade within some specified distance of his late employer's 
place of .business. In the onè case, he agrees to ply his 
trade, in the other case he specifically agrees not to ply his trade. 
But whether that distinction be sound or not, it is really not 
hecessary in the present case, because, in my opinion, illustration 
(d) affords the answer to the argument that this contract is void 
as in restraint of trade. Illustration (d) as I pointed out, deals 
with a case which isin all fours with the present and says that 
the plaintiff is entitled in sucha case to an injunction. Under 
those circumstancés, it cannot be said that a similar stipulation in 
this case is void as being in restraint of trade. If so, illustration 
(7) would provide that an injunction could not be granted 
because the agreement was void. In my opinion, illustration (d) 
to section 57 meets the point as to the contract being void as 
being in restraint of trade and that disposes of that point in 
favour of the plaintiffs. For these reasons, I agree that this 
appeal should be allowed. 

: Brett J.—I agree with the learned Chief Justice and have 
nothing to add. 


Messrs. Orr, Dignam & Co., Attorneys for the Appellants, 
Messrs. Leslie & Hinds, Attorneys for the Respondent. 
8. C, R. Appeal allowed. 
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APPELLATE CRIMINAL. 


Before Sir Francis William Maclean, K. C. 1. E, Chief Justice 
and Mr. Fustice Carnduf. 


FANINDRA MOHAN BANERJEE AND OTHERS 
v. 
KING EMPEROR.” 


Charge, heads of, to be recorded tohon—Oriminial Procedure Code (dct V of 
1008), Secs, 188, 897—Judge, if to read whole ocidence to jury—Statoment 
mads to polles, adulsibility of —Etidonce Act (I of 1878,) Seo, 157. 


There is nothing in section 397 of the Code of Oriminal Procedure as to 
when the heads of charge should be written by the Sessions Judge. The Judge 
should record them as soon as possible after the charge to the jury has been 
actually delivered and when the facts of the case are fresh in his mind. It is 
unsatisfactory to write them three weeks after the passing of the sentence, 

16 is not inoumbent upon a Judge to read the whole of the depositions of 
the witnesses to the jury, 

Beotion 168 of the Code of Criminal Prooedare does not over-ride section 
157 of the Eyldenoe Act, Hence oral evidence of statements made to the 
police by a witness may be given to corroborate that witness's deposition at the 
trial 

Quan Bupress y. Bhatrad Ohunder Ohuckorbutty (1) declared to be no 
longer law. 

Observations of Beaman J,in Emperor v, Narayan Roghunath Pathi (2) 
dissented trom. 

Rog v, Uttamchand Kapurohand (B) roferrod to, 

Appeal by tke Accused. 

Appeal against the order convicting the accused of an 
offence under section 802 read with section 149 of the Indian 
Penal Code and sentencing them to transportation for life. 

The facts of the case shortly stated were as follows :—On 
- the 29th January 1908 one Banku Behari Banerjee was said to 
have been attacked in his palanquin and slashed with dao and 
spear till he rolled out into the drain. He died 3 or 4 hours 
after removal to his house. On information to the Police, a 
Sub-Inspector came and took down the statement of a certain 
officer of the deceased, to whom the deceased said that his 
assailant was one Fani (one of the appellants). Fani and 
‘other three appellants as well as the bearers of the palanquin 

* Oriminal Ap Nos, 693 to 695 of 1908 against the conviction anp 


‘pen({puces passed by L, Palit, Esq. Sessions Judge of Jessore, dated the Sth June 
1906, 


(1) (1898) 2 0. W. N. 708 (719). (3) (1907) I, L. R. 82 Bom, 111, 
(8) (1874) 11 Bom. H. O. B. 1%. 
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were thereafter arrested and placed before the Magistrate, who 
committed the appellants to the Court of Sessions but acquitted 
the bearers. The Civil Surgeon deposed in the course of trial 
that the story of the prosecution as to the deceased’s naming 
Fani and surviving 3 or 4 hours after receiving fatal wounds 
seemed to him to be improbable, if not impossible. The state- 
ment of the officer of the deceased to the Police was then 
sought to be proved as the first information report but was 
rejected on the authority of Zhe Emperor v. Kampu Kuki (1). 


“The Sub-Inspector was then asked and his reply was admitted 


as corroborative evidence under section 157 of the Evidence 


Act. On the.29th May 1908 a verdict of guilty under section 


302 read with section 149 of the Indian Penal Code, was deli- 


- vered by a majority of the jury, four to one. On the sth June 


following the Judge agreeing with the majority sentenced all 


` the accused to transportation for life. He, however, did not 


write out his charge to the jury until the 29th June. The 
accused then appealed to the High Court, 

Mr. K. N. Chaudhuri (with him Babu Narendra Kumar 
Basu) for the Appellant Fanindra—As the heads of charge were 
not reduced to writing till the 29th June, it-cannot be said that 
it represents the substance of the charge with absolute accuracy 
‘within the meaning of the Circular Order of the High Court 
(Criminal), Chapter I, Order s9.. Though section 367 of the 
Code of Criminal Procedure says that “in trials by jury, the 
Court need not write a judgment,” the heads of the charge, 
should be recorded at the same time as that prescribed far 

-judgments ; namely, before the pronouncement of the sentence 
or other final order. 

The Judge should have read the medical evidence to Mein 

The Judge should have decided the question of presump- 

“tion ‘arising from not calling- certain witnesses "by the pro- 
` secution and not left it to the jury. 

The Judge should have explained to the jury the provisions 

- of section 141 of the Indian Penal Code. 
The statement of the witness to the Police was wrongly 
“admitted. Section - 162 of the Code of Criminal Procedure 
‘controls the general provisions of the’ Evidence Act, see 
r Queen-Empress v. Bhairab 2) and the observations of Beaman J. 
in Emperor v. Narayan (3). - i 


(1) (1908) 11 0, W, N. BSE” 2) 11808) 2 0. IWAN, 108 
(3) (1907).1. L B, 88 Bom. 1 
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[Carnduff J.—But see Reg. v. Uttam (1)]. 

That was under the Code of 1872. The language was 
different. If such evidence were admitted, section 162 of the 
Criminal Procedure Code would be rendered nugatory. 

Babu Manmatha Nath Mukerjee forthe other Appellants— 
“The Judge ought to have charged the jury that there was no 
evidence against my clients, of a common intention to murder. 

Babu Bankim Chander Sen (with him Babu Atulya Churn 
Bose) for the Crown was called upon only on the question of 
admissibility of the statement—I. rely on the case of Reg. v. 
Uttam (1), That case was followed in Zhe Empress v. Kali 
Churn Chunari (2) by Wilson J. 


The judgment of the Court was delivered by 

Maclean C. J.—These cases were tried before a Judge and 
jury. The Judge agreeing with a majority of the jury, four to 
one, convicted the prisoners of an offence under Sec. 302 read 
with Seo, 149 of the Indian Penal Code, and sentenced them 
to transportation for life. The appeal, therefore, cannot succeed 
unless the appellants can satisfy us that there was some mis- 
direction by the learned Judge in his charge to the jury. The 
first criticism upon the action of the Judge is, whilst the verdict 
.was delivered on the 29th- May. 1908, ‘and the sentence was 
_passed on the sth of June following, his charge to the jury was 
“not written out until the 29th June. Reference has been made 
‘to Sec. 367 of the Code of Criminal Procedure. That section 
does riot assist the appellants, for there is a proviso that “in 
trials by jury, the Court need not write a judgment, but the 
Court of Session should record the heads of the charge to the 
jury.” .There is nothing there as to when it must be written, 
as in the case of a-judgment by the Court, dealt with ina 
‘preceding part of the section. If we refer to the Circular of this 
Court, chapter I, order 59, we find an express order to the effect 
that it is hot necessary that thé direction to the jury should be 
reduced to writing before delivery, but it is essential that the 
t heads of charge” (section 367) placed upon the record should 
represent with absolute accuracy the substance of the charge, and 
be such as to enable the High Court, in the event of an appeal, 
to see distinctly whether the case was fairly and properly placed 
‘before the jury. Whilst, therefore, there is nothing in the point 
to assist the appellant, we think it is very “unsatisfactory that the 
charge to the jury.was not, in the case before us, written out 
(1) (1874) 11 Bom, H, O. B, 120, (3) (1881) I, L. B, 8 Calo, 154 (158) 
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until the 29th of June, nearly three weeks after the sentence. 
We are strongly of opinion that in these cases such charge ought 
to be written out as soon as possible after the charge to the jury 
has been actually delivered, and when the facts of the case are 
fresh in the mind of the Judge. 

The first point of misdirection is that the Judge did not read 
the medical evidence to the jury ; but one has only to look at the 
charges to see that there were frequent references to the medical 
evidence. ‘There is nothing that makes it incumbent upon any 
Judge to read the whole of the depositions of the witnesses to 
the jury, and we think, in the present case, the medical evidence 
was sufficiently attracted to their attention. 

Then it is said that the Judge did not sufficiently warn the 
jury that the omission of the prosecution to call certain witness- ` 
es and particularly the palki-bearers, raised a presumption that 
their evidence would be unfavourable to the prosecution: and, 
reference is made to section 114 (G) of the Evidence Act. It is 
perfectly true that in his charge we do not find the word, presum- 
ption ; but again and again the Judge has pointed out to the 
jury that they might properly draw any inferences they pleased 
from the fact that these witnesses were not called. There is no 
substance in this point, 

Then it is suggested that the Judge did not sufficiently 
explain to the jury the provisions of section 141 of the Indian 
Penal Code. But it appears from a note made by the Judge that 
in the charge to the jury they were told that if the five persons 
went in a body with the common object of murdering Banku 
Behari, and if he was killed in the prosecution of that common 
object, then, no matter which of them struck the blow or blows 
which caused death, all would be equally guilty of murder under 
section 302, read with section 149 of the Indian Penal Code, 
We scarcely think we should be justified in saying, if the Judge, 
-as appears, so addressed the jury, that there was any real mis- 
‘direction on this point. 

There only remains the question whether the Court below 
“was wrong in admitting oral evidence of a statement made to 
the police by a witness to corroborate that witness's deposition at 
the trial, The appellant relies upon two reported cases, namely, 
The Queen Empress v. Bhatrab Chandra Chuckerbutty (1) and 
the Full Bench case of Emperor v. Narayan Raghu Nath 
“Pathe (2). 

(1) (1808) 20. W.N. 7¢B (2) (1907) L I. B 82 Bom, 11h, 
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In the former it was held that the general provisions of 
section 157 of the Indian Evidence Act of 1872, were overriden 
by the special provisions of section 16a of the Code of Criminal 
Précedure, But the Code then under consideration was the Code 
of 1882; the language of the corresponding section 162 of the 
present Code is materially different ; that case is consequently 
distinguishable, 
` In the other case the point now raised was not decided by 
the Full Bench in Bombay or before the Court though there was 
some obiter dicta upon it by one of the ‘learned Judges, Mr, 
Justite Beaman. 

The language of the respective Codes of 1872, 1882 and 186° 
are different, In that of 1872 section 119 enacts :—"' No statement 
ŝo reduced into writing shall be signed by, the person making it, 
nor shall it be treated as part of the record or used as evidence.” 

Section 162 of the Code of 1882, on the other hand, was thus 
expressed :—-'' No statement, other than a dying declaration, 
made by any person to a police-officer in the course of an investi- 
gation under this chapter, shall, if reduced to writing, be signed 
by the person making it or be used as evidenee against the 
accused,” 

The present section 162 provides that :—‘ No statement 
made by any pérson to a police-offiter in the course of an investi- 
gation under this. chapter shall, if taken down in writing, be 
signed by the person making it, nor shall such writing be used 
as evidence.” 

In the case of Reg. v. Uttam Chand Kapur Chand (1), it was 
held that the provisions of section 155 of the Indian Evidence 
Act, 1872 were not controlled by section 119 of the Act of 1872, 
the Criminal Procedure Code then in force. This view “was 
approved by Wilson, J., Za the matter of the petition of 
Kalichurn Chunari (2). The point may be shortly summec 
up thus :— 

- Section 157 of the Evidence Act allows the statement by way 
of corroboration to be proved. Section 162 of the Criminal 
Procedure Code, now in force, enacts that, if any such statement 
as is now under consideration is taken down in writing, the 
writing cannot be used as evidence. If it be said that it is a 
refinement to hold that the writing cannot be admitted, but that 
the statement, if not reduced to writing, can, the answer is that 
the Legislatore has chosen to alter its language in section 162 of 
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the present Criminal Procedure Code drawing -a distinction 
between the statement and the writing. We may add that we 
have not overlooked the proviso to the present section but that 
is confined to and for the benefit of the defence, as the prosecution 
have free access to all the Police papers. 

There is nothing, therefore, in the special provision of the 
existing Code to override the general provisions of the Evidence 
Act as to the proof by oral evidence of former statements ; conse- 
quently the oral evidence here objected to was rightly admitted 
by the lower Court. We may add that, apart from this, there 
is sufficient evidence on the record to sustain the conviction. 

The result is that we affirm the convictions and sentences 
and dismiss these appeals, 
Appeals dismissed. 
A, T.M. 


CRIMINAL | REFERENCE. 


Before Mr, Fustice Holmwood a and Mr. “Fustice rons 
THE KING EMPEROR 


v. 
E. H. MORGAN AND ANOTHER,” 


Penal Code (Aot XLV of 1860), Soe, 304 A— Causing death by rash or nagligeni 
ac—Negligonce, what amounts to—Oriminal Procedure Code, (Act V of 
1895), Soo, 545—Oomponsation to widow, mother §:0.—Act XITI of 1856, 


Where two persons, well-acquainted with fire-arms, go out shooting with 
a rifle sighted up to 100 yards and after setting upa target on the side of a 
publio road, proceed to fire at it, against the light, and without the least cir- 
onmspection with regard to the safety of others, and one of the bullets so fired 
hit and killed a man: 

Held, both were guilty under section 8044, Indian Penal Code It is not 
necessary to call in section S4 or section 107 as abetment of negligence must 
itself be negligence. 

R. v. Nidamarti (1) followed. - 7 

The law on tho subject is the samo as that in England. 

Rag. v. Salmon (2) cited. 

Under section 545 (b) of the Oriminal Procedure Code, compenmition can 
be given to any person who would be entitled io it under Aot XIII of 1835 
ciz.,— Wife, husband, parent and ohild, if any” of the deceased. 

Yalla Ganguln v. Alamidi (3) not followed. 

Reference under Sec. 307, Criminal Procedure Code. 


Charge of causing death by rash and negligent act. 


* Reference No. 40 of 1908 by F. 8. Hamilton Es , Semlons Judge of Darjee- 
ling, differing from the verdiot of a Jury, dated the 16th November 1008. - 


(1) (1873) 7 And. AL O. R, 119. (2) (1880) 6 Q.B D. 79, 
(8) (4897) T. T.B, BU Mad. qL 


. 
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The facts and arguments appear from the judgment. - 

Mr. Stokes and Babu Lalit Mohan Banerji for the Accused 
persons, 

Mr. Orr for the Crown. 


C A. Va 


The judgment of the Court was delivered by 


Ryves J.—Corporal Morgan and private Lawson of the 
Highland Light Infantry were placed on their trial before the 
Sessions Judge of Darjeeling and a jury on the 16th of November 
1908. The charge against them as amended in the Court of 
Session was framed under section 304A, real with section 114 
of the Indian Penal Code, and ran as follows: “That you, on 
or about the 25th day of October 1908, at Aloobari Basti, each 
abetted the other in the causing of death by a rash or negligent 
act, each being present when the act which resulted in death 
was committed and the act abetted being committed in conse- 
quence of the abetment and thereby committed an offence 
punishable under section 304A-114 of the Indian Penal Code.” We 
will refer later on to the wording of this charge. The accused 
pleaded ‘not guilty’ to the charge and, at the conclusion of the 
trial, the jury returned the following verdict: " We find that 
the accused, or one of them, caused the deceased’s death. We 
find that they were careless, but not criminally so, and that 
therefore they were not negligent within the meaning of the 
section. We therefore find them not guilty of the offence 
charged.” The learned Sessions Judge, however, refused to 
accept this verdict and has referred the case to us under the 
provisions of section 307 of the Code of Criminal Procedure, 

The facts of the case are very simple and are admitted. 
Indeed, almost the entire evidence, which connects the accused 
with the death of the unfortunate man Kachar Singh, is to be 
found in the frank statements which the accused made before 
the committing Magistrate and to which they have all along 
adhered, It appears from these statements, which we accept, 
that on the morning in question the two accused, who belong to 
a regiment that has been stationed for some time at Jalapahar, 
went-out to practise target shooting. They took with them 
a “small rifle.” This rifle is not before us, but it was before 
the learned Sessions Judge and the jury, and bas been described 
as having a small bore one-fourth inch in diameter and was 
sighted for 100 yards. They proceeded down what is known as 
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the old: Calcutta’ Road, and along it, to the Bhutia graves 
and then climbed up the side of the hill to the cryptomeria 
plantation. Here they found a small empty tin which they 
used as a mark, They first stood at a point marked F on the 
plan and fired a few shots at the tin which was placed at a point 
marked C. They then went from F toa point. marked’ B and 
placed the tin at a point marked A. So far their shooting was 
perfectly safe. Next, they placed the tin again at C on a small 
eminence on the sky line and fired at it from B, a distance of 
100 feet, against the light. It appears from the evidence that 
q.person standing at B and firing at C which was on the sky 
line could not see the old Calcutta Road, a bend of which comes 
directly into the line of fire from B to C, some 640 feet, accord- 


ing to the map, beyond the point C but some 20 feet lower. 


This measurement, however, is entirely fallacious, as it was made 
by passing a tape over the very uneven surface of the interven- 
ing ground. The actual distance that the bullet would have to 
travel between the points A and D, does not seem to be more 
than about 150 yards. For the first 120 yards or so probably 
its flight was fairly horizontal ; after that the bullet which had 
lost much of its velocity would probably have dropped very 
quickly: It is proved, however, that a person standing at C, 
could plainly see the road. In their statements the accused say 
they both went tothe point C, to place the tin. They must, 
therefore, if they had used the least circumspection, have noticed 
this road, It is true that the road is not one that is usually 
much .used, but the fact remains that it is a public road and is 
used daily by the inhabitants of the village Aloobari and had 
been used by the accused themselves that very morning After 
firing a few shots, the accused went home, unconscious that any. 
one had been.injured. A man, named Kachar Singh, however, 
who was walking along the road at the point D, was struck 
by a falling -bullet which entered the chest and perforated 
the stomach and wounded the left kidney. Kachar Singh was 
seen to fall by another way-farer and was helped to Aloobari 
Busti and afterwards to the hospital at Jalapahar whete 
he died some six days later from peritonitis. After a past 
mortem ‘examination, the bullet was found in the body of the 
déceased and this fitted the cartridges used by the accused. There 


“can, therefore, be no, possible doubt that the death of Kachar 


Singh was caused by this bullet which had been fired "by one or 
other of the accused. It is impossible to say who red it, Under’ 
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these circumstances, we have to consider what offence, if any, Oni MON An, 
was committed by either or both of -the accused. There would 1908. 
seem to be no doubt that of similar facts in England, both the The King E Empero 
accused might be convicted of manslaughter. The case of Tke 
Reg. v. Salmon (1) is similar. There three persons took. an 
army rifle and some ball cartridges into a field, and having fixed Bie 
a board in a tree, 8 feet from the ground, began firing at it from < 
a distance of. 100 yards. The second shot that was fired hap en- 
ed to kill a boy who had climbed up a tree distant about 400 
yards away. The jury convicted all the prisoners of manslaugh- 
ter and Coleridge C. J. stated a case for the Court of Crown 
Cases Reserved, “whether there was any evidence upon -which 
any one or all of the prisoners could be convicted of manslaugh: 
ter.” The Court consisting of Coleridge C. J., Field, Lopes, 
Stephen, and Williams JJ. held that the conviction must:bé 
affirmed. “If” said Lord Coleridge “a person will, without taking 
: proper precautions, do an act which is in itself dangerous; even 
though not an unlawful act in itself, and if.in the course of it 
he kills angther person, he does-a criminal act which in law 
constitutes manslaughter. It was manslaughter- i in him whd 
killed the boy. The death resulted from the action.of the three, 
and they are all liable.” . - vb 4 
= The learned Sessions -Judge, Pin e n in which he 
framed the charge, apparently-was of opinion that on, the word: 
ing of section 3044A of the Indian Penal Code, the only person 
who could be punished under that section was the person who 
actually fired the shot which resulted in death. In his charge 
to the jury, he said: "It cannot be known which of the accused 
committed the act charged, that is which of them fired the shot 
which caused the death. But if you are satisfied that one of 
them fired the shot you will probably find that the other abetted 
such firing.” He goes'on to say that sections 34 and 114 of 
the Indian Penal Code were explained.to the jury. © ; 
The.words “any rash or negligent act. not amouñting:ta 
culpable homicide” which occur in section 304A were considered 
and explained by Holloway J. in Reg. v. Nidamarti (2), in the 
following terms: ‘ Culpable rashness is acting with the conscious- 
ness that the. mischievous and illegal consequences may follow; 
but with the hope that they may not, and often with the belief 
that the actor has taken sufficient precautions to prevent their, 
happening. The imputability arises from acting despite the 


(1) (1880) 6 Q, B.-D-79; 14 Opx 404. (2)(1873).7 Mad. H, 0, B. 139, 


E, H. Morgan 
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consciousness. Culpable negligence is acting without the cons- ' 


ciousness that the illegal or mischievous effect will follow,- but 
in circumstances which show that the actor has not exercised thu 
caution incumbent upon him, and that, if he had, he would have 
had the consciousness. The imputability arises from the neglect 
of the civil duty of circumspection.” It seems to us that the 
words ‘rash or negligent act,” as used in section 304A, must 
have the same meaning as the words “ does any act so rashly or 
negligently” which are to be found in sections 336, 337 and 338 


“ 


of the Indian Penal Code although the phraseology is slightly - 


different. We do not think section 304 A of the Indian Penal Code 
creates any new offence, The object of the Legislature in passing 
section -336 was to render criminal the doing of any act so rashly 


or negligently as to endanger human life or the safety of others. . 


The mere doing of an act so “rashly or negligently” quite irres- 
pective of the consequences, was made an offence. Now, on the 
facts cf this case, adopting the definition of " criminal negligence” 
given above, we are clearly of opinion that both the present 
accused could have been convicted under section 336, because 
they fired with the rifle from the spot A at a mark which they 
had placed on the sky line at C without having taken any pre- 
caution or used the slightest circumspection with regard to the 
safety of others. Section 337 only enables a Court to impose 
a greater punishment when hurt is the result of such criminal 
rashness or negligence. Similarly, section 338 provides fora 
still further enhanced punishment when, under similar cir- 
cumstances, grievous hurt is the result. The original Code made 
no provision for the case of death being caused by such a rash 
or negligent act. We think section 304 A does nothing more 
than supply this omission by rendering a person or persons who 
caused the death of another by a rash or negligent act (under 
circumstances not amounting to culpable homicide) liable to 
punishment up to two years imprisonment or with a fine or with 
both. We think, therefore, that both the accused can legally be 
convicted and punished under section 304 A of the Indian Penal 
Code because the death of Kachar Singh was directly due to 
what we hold to be a criminally negligent act on the part of 
both of the accused within the meaning of section 304A. We 
therefore, think that the law in India is in accord with what was 
laid down in Reg. v. Salmon (1) and that it is unnecessary to call 


(I) (1880)_6 Q. B. D, 79; l4 Oox 494. 
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in aid sections 34 or 107. Even assuming, that either. of these 


sections could possibly apply when the facts showed that at the - 


most the accused were guilty of “negligence” only. It is difficult 
to see how a person .can “abet” the “negligence” of another, 
without himself being equally “negligent” within the meaning 
of the section, having regard to the definition of negligence” 
above quoted. It seems to us that these two soldiers, one of 
whom is a corporal and both of whom have been in the army: 
for over four years and, therfore, must be familiar with the use 
of fire arms, were bound to use all reasonable precautions to 
prevent their firing from endangering human life. Although 
the rifle they were using was not a very dangerous weapon, they. 
must have known that, as it was sighted up to 100 yards at least, 
it might easily prove fatal for some considerable distance beyond 
that limit and the fact that they fired at an object on the skyline 
on the hill side and against the light was, as they probably would 
have themselves admitted if they had stopped to think fora 
moment, in itself dangerous: Further, when they stood at the 
point C to fix their mark they should have looked round and 
satisfied themselves that there was no danger in firing in the 
direction from A to C. If they had used the least circumspection, 
they would have seen that the bend of the public road was in the 
direct line of fire, a little below them and not more than about 
150 yards distant. 

For the above reasons, we convict both the accused under 
section 304 A of the Indian Penal Code. f 

We do not, however think that a severe sentence is called for 
in this case. We think the ends of justice would be met by 
imposing a fine. We direct that they be fined Rupees fifty (Rs, 


50) each or, in default, suffer rigorous imprisonment for a. 


period of three weeks, We further direct that the fines, if paid, 
be handed over to the widow of the deceased .or such other 
person whom the District Magistrate, on enquiry may find en- 


titled to it, under the provisions of section 545 of the Criminal 


Procedure Code, h 

We are aware that a Full Bench of the Madras High 
Court, in the case of Yalla Gangulu v. Mamid: Dati (1) has held 
that compensation cannot be given to the widow of a deceased 
person in a case like this. But, apart from the ruling of the 
Madras High Court, we know of no ruling which has taken the 
game view of section 545 as it stands in the present Code and 


(1) (1897) L L. B, 21 Mad. Tá: 


E 


1900. 
vyr 
January, 11, 18. 
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we prefer to follow the opinion of Benson J. to the contrary in 
his order of reference to the Full Bench for the reasons which he 
has given. There are two cases* of this Court which interpreted 
the law in the same way as the Full Bench of the Madras High 


. Court, but the words of the Code which they had to consider 


were, as pointed out by Benson J. in his order of reference 
entirely different from the words which are now to be found in 
section 545 of Act V of 1898. We think the clause (b) of section 
545 has been expressly framed so as to provide for compensation 
being given in cases where it is recoverable under Act XIN of 
1855 and to the persons indicated in that Act, namely the “ wife; 
husband, parent and child if any” of the deceased. 
N. K. B. Accused EE 
*[Q. Y. Moerné Lali, 6 W. B. Or, i ana Hees Bina, 10 W. R. Or, 89—Rap-] 


CIVIL RI [L RULE. 


Before Mr. Fustice Doss and Mr. Justice Richardson. - 
INDRA CHAND BOTHRA AND OTHERS 


7 v. 
GHANESHYAM MISSILR: AND OTHERS” 
RAJA BEJOY SING DUDHURIA 
v. 
GHANESHHYAM MISSIR AND OTHERS." 


Cwil Procodwre Code (Act XIV of 1888), Doos. 285, 622—Rateable distribution 
— Realisation— Asti, if to be attached—Recision, High Court's power i 
taterferonce in, 

Under section 208 of the Oode of Olril Procedure, the decree-holder applying 
for rateable distribution must apply for exeontion of his decree to the Court ‘by 
which the assets are held and that he must do so prior to their realisation, The 
section does not require that such decree-holder must also apply for attachment- 
of the ameta. The decree-holders who attach the surplus sale proceeds subse- 
quent to the realisation of the assets are not entitled to have any share ‘in the 

Fink v. Maharaj Bahadoor Singh (1) followed. 

Under section 638 of the Code of Oivil Procedure, High Court can interfere 
with an order passed under section 295 of the same Code, 

Seo Bue Begla r. Skib Ohunder Son (2) and Vireraghaca v. Parasurama (3) 
referred to. 

* Civil Rules No. 9661 and 2690 of 1908, against the orders of F. 8. Hamilton 
Esq., District Judge of Purnea, dated the 17th July 1908. 


1 (D1890) L L-R. 26 Galo, 719; 40. W. N. 27 -E 
(3) (1886) 1. L. R 18 Oplo, 335. (3) “1801) 1. D B, 16 Mad, 372, 
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~. Appliéations for rateable ‘distribution of sale proceeds. — i beg 
The facts of the case shortly stated are as follows :—- 1909. 


On the and April 1906, the property of the judgment- -debtor, Inara Ohana’ Bothra: 
Fulkumari was sold in execution of a decree of one Miss Shilling- 
ford, by the order of the District Judge of Purnea. The four and 
pakone, (3 in Rule No. 2661 and one in Rule No. 2690) Bala Bejoy Bingh 
opposite party No. 1 (Ghaneshyam Missir) and opposite party t 
No. 4 (Surendra Narayan Singh) applied on that day for rateable ja gan SNT 
distribution “ of any surplus sale proceeds that may remain after 
satisfying the decree-holder’s claim.” Onthe 16th May 1906, a 
portion of the surplus sale proceeds was ordered to be attached 
in favour of Ghaneshyam Missir. 

The sale was confirmed on the 7th August 1906. 

On the 16th August, 1906, the petitioners in Rule No. 2661 
who were decree-holders in execution cases pending in the Court 
of the Subordinate Judge of Purnea again put in petitions ; 
stating that as the sale was confirmed, the surplus proceeds 
might be rdteably distributed as prayed for at the time of sale.- 

On the 25th November 1907 and on subsequent dates, four 
applications for attachment of the surplus sale proceeds ‘were 
made by opposite party Nos..2 to 5. On the 11th January 1908, 
the said Ghaneshyam Missir, opposite party No.1 again applied 
for attachment of the surplus sale proceeds. 

On the 17th July 1908, the District Judge decided that the 
parties who had taken out attachment of the sale proceeds would 
have precedence over the petitioners and others. Against the 
said order the petitioners moved the High Court under section 
622 of the Code of Civil Procedure. 

Babu Promotha Nath Sen (with him Babu Sarat Kumar 
Mitra) for the Petitioners in Rule No. 2661.—The petitioners 
are entitled to preference over such of the opposite party who 
did not apply before the realisation of the assets under section 
295 of the Code of Civil Procedure (Act XIV of 1882). Section 
285 of the Code could not apply as the property was in the 
custody of the Court. Nor.there could bean attachment under 
section .272 of the Code. It was really not an attachment, fot 
the’ section contemplates sending of notice from one Court tò 
another. Legislature did not intend to attach the money in thé 
same Court, see Civil Procedure Code, Sch. IV, Form No. 143 ; if 
attachment of money in one’s Court, for which -no form was 
provided for in the Code, section, 295 would be a dead letter, 
see Srinivasa Ayyangar v. Sestharama Ayyar.(1)- >> > 

(1) (1895) I. L. R. 19 Mad, 72, a 


“Gibaneshyasa Misir 


“$12 


Orvin, 
1908. 
Nagan 
Indra Ohand Bothra 
2. 
@baneshyam Missir 
and 


Ea 


vr 
Ghaneshyam Missir. 
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Babu Lal Mokun Gangooly for ‘the Opposite party No. I 
(Ghaneshyan Missir) and Babu Dwarka Nath Mitter for Opposite 
party No 4 (Surendra Narayan Singh) supported the Petitioners. 

Dr. Rash Behary Ghose (with him Babu Monmotho Nath 
Mukherjee) for the Opposite party No. 3 in both the Rules.—This 
is not a fit case for interference under section 622, Civil Procedure 
Code. The aggrieved party have other remedies: they can 
bring a suit. The High Court will not exercise its revisional 
jurisdiction as long as there is amy other remedy open to the 
applicant. See Bhundal Panda v. Pandal Pos Patil (1), Getose v. 
Faisraj (2) and Gofal Das v. Alaf Khan (3). Besides the learned 
District Judge did not fail to exercise jurisdiction, nor did he 
exceed the jurisdiction vested in him. He had jurisdiction over 
the subject matter in dispute. He might have misinterpreted 
the law. 

The petitioners could not claim under section 295. In order 
to entitle a decree-holder to participate in the assets realised, 
he should have applied to the Court which held the assets prior 
to realisation ; See Befoy Singh Dudhuria v. Hukum Chand (4) 
The section only applies where the decree-holders holding 
decrees against the judgment debtor, applied to the same Court 
for execution of their decrees against him, and the execution 
proceedings are all pending therein ; see Gopee Nath Acharje v. 
Achcha Bibee (5) Dattatraya v. Rahktmtulla (6), Krishna Sankar 
v. Chandra Sankar (7) and Skhumbhoo Nath Podder vw. Lucky Nath 
Day (8). In this case the execution proceedings of the decree- 
holders, petitioners were not pending in the Court of the District 
Judge. Clark v. Alexander (9) is not binding on your Lordships. 
Thus the first party are not entitled to exclude the others: the 
second party and only such of the first party as have taken out 
attachments of the surplus sale proceeds are alone entitled to 
rateable distribution under section 97 of the Tranfer of Property 
Act, $ 
Babu Digambar Chatterjee for Bhagabutti Prosad, Oppo- 
site party No. 2in both the Rules, The principle of Durga 
Churn Rai Chowdhury v, Monmohini Dasi (10) is applicable. There 
is nothing in law which states that the property in the sale 
proceeds passes to the person who made the application under 


(1) (1887) I. L R. 12 Bom. 221,- | (6) (1898) I. L, B, 18 Bom. 486. 
(2) (1908) I. L. R. 15 All 406. ` (7) (1880) L L R, 5 Bom. 198. 
(8) (1889) L L. R. 11 AlL 888.. (8) (1888) I, L. R. 9 Cale 990. 

ı (4) (1902) I. L. R. 99 Calo, 548. (9) (1898) L L. B, 21 Cale. 200. 
(5) (1881) 90. L. R 395. (10) (1888) I, L. R. 15 Oslo. 771, 
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section 295 of the Code. This is a case of mortgage decree, but OIvVIL, 
the cases relied on by the other side are of money decrees. 1909, 
Babu Jogendra Nath Mukeryee for Bendhraj Doogar, Opposite 
party No. 5. in both the Rules. t. 
Babu Promotha Nath Sen in reply—Execution was applied scant are Pitie 
for in all these cases before the District Judge and he transferred, Baje Bejoy Bing 
the execution proceedings to the Court of the Subordinate Judge. Ghaneshyam Misetr, 
It is not necessary to apply ina tabular form. See Ba Nath a 
Goenka vy. F. H. Holloway (1). The caselof Bejoy Singh Dud- 
Auria v. Hukum Chand (2) is distinguishable, inasmuch as there 
was no application made to the District Judge and the decree was 
transferred from the Original Side of the High Court. The case 
of Fink v. Moharay Bahadur Singh (3) isin my favour. Lalso rely 
on the cases of Har Bhagat Das Marwari vy. Anandaram 
Marwari (4) and Clark v. Alexender (5). Section 295 of the 
Code provides for mortgages and there is no necessity for going 
to the Transfer of Property Act for these. Besides this was only 
a charge in favour of Miss Shillingford and not a mortgage. 
Whenever great hardship is done High Court can interfere 
for the sake of justice. See Viraraghva v. Parasurama (6), Sew 
Bux Bogla v. Shib' Chunder Sen (7) and Golam Mahammad v. 
Saroda Mohan Mattra (8). j 
Babu Ram Chunder Masumdar for Raja Bijoy Sing Dudhuri, 
the Petitioner in Rule No. 2690—In my case, the execution pro- 
ccedings were actually pending before the District Judge and I 
applied for execution before the District Judge, so that the objec- 
tion of the opposite party is not applicable to my case. I come 
strictly within the provisions of section 295. 
Under section 295 Cl. (c) the decree-holders must come not 
only before the realisation but before the sale, so rateable distri- 
bution ought not to be allowed to those who come subsequent. 
The judgment of the Court was delivered by 


Doss J.—This is a Rule calling on the opposite party to 
show cause why the order of the District Judge of Purnea dated 
the 17th July 1908 rejecting the application of the petitioners 
for participation in the surplus proceeds of sale of the judgment- 
debtor’s property should not be set aside. 

Ít appears that on the znd April 1906, several holders of 
decrees for money applied under section 295, Civil Procedure 


ow 
Indra Ohand Bothra 


Q) (1908) 10. L, J. 815. (5) (1898) I. L. R. 91 Calo. 200. 

(3) (1902) L L. R 29 Oalo. 548, (8) (1801) I. L. R 15 Mad 872 2 
(8) (1899) 4 0. W. = 27 (80). CD (1886) ILL. R. 1 ers 235. 

(4) (1807) 3 0. W. N. 128. (8) (1900) 4 0. W, N 696, 


Orvit.' 
1909. 
—_—— 
IndraiOhand Bothra 
Y 
Ghaneshyam Missir 
Raja Bejoy Bing 
KA 
Ghaneshyam M isir, 
Don, J. 
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Code, for rateable distribution of the proceeds of sale which was’ 
then going to take place. The sale was actually held on the 
4th April 1906. Subsequent to the sale, several other holders of 
money decrees applied for attachment of the surplus proceeds 
after, satisfaction of the decree in execution of which the pro- 
perty had been sold. The Court below has dismissed the former 
application on the ground that it is only those decreesholders 
who have attached the surplus sale proceeds, that are entitled 
to rateable distribution under section 295, Civil Procedure Code. 

We are unable to agree in this view. The language of section 
295 is quite clear. It says, amongst other things, “ whenever 
assets are realized by sale or otherwise in execution of a decree, 
and more persons than one have, prior to the realisation, applied 
to the Court by which such assets are held for execution of 
decrees for money against the same judgment-debtor &c.” 
What that section requires is that the decree-holder who applies 
for rateable distribution must apply for execution of his decree 
to the Court by which the assets are held and that he must do 
so prior to their realization. The section does not say that 
such decree holder must also apply for attachment of the assets. 
It appears that the decree in respect of which rateable distri- 
bution was applied for in this case was made by the District 
Judge of Purnea ; it was then transferred for execution to the 
Subordinate Judge. But before such transfer, an application 
for execution had been made by the petitioners in the Court of 
the District Judge. They also made a further application to 
the same Court before the assets were realized. We are there- 
fore of opinion that both the conditions had been fulfilled and 
that the petitioners had qualified themselves to make an appli- 
cation under section 295. We are also of opinion that those 
decree-holders who attached the surplus sale proceeds subsequent 
to the realization of the assets, are not entitled to have any 
share in the assets. No authority has been cited by the learned 
vakil who appears on behalf of the opposite party in support 
of the view taken by the Court below that it is only those 
decree-holders who attached the surplus sale proceeds that are 
entitled to participate in the assets. On the contrary, our view 
is supported by the case of W. R. Fink v. Moharas Bahadur 
Sing (1) where Stanley J., says as follows :—' It is clear that no 
creditor who obtained an attachment order subsequent to the 


. realisation of the rents now represented by the moneys in Court 


is entitled to participate, as it is only decree-holders who have 
(1) (1899) 40. W. N. 97. 
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applied to the Court for execution of their decrees prior to the OTviL. 
realisation, who are comprehended in the section.” 1909. . 
It has been argued that we are not competent to interfere | 4. Ohana Bothra 
with this order under section 622, Civil Procedure Code, but 
there are instances in which an order under section 295, Civil Ghanesbyamn Misst? 
Procedure Code, has been set aside by this Court. See for Baja Bejoy Bing 
example the case of Sew Bux Bogla v. Shid Chunder Sen (1) Ghaneshyam Missir,- 
and also by the Madras High Court, see Viraraghava v, Dem, J. 
Parasurama (3). < oo 
As we have already stated, the Court below rejected the 
application solely on the ground that these petitioners had not 
attached the sale proceeds in execution oftheir decrees. In 
our opinion, that ground is not tenable ; and as the lower Court 
has not dealt with the other points in the case, the order must 
be set aside and the case sent back to the District Judge for 
determination of the other points arising upon this application, 
Rule No. 2699 of r908—It appears that in this case the 
decree was made by this Court on its Original Side and it was 
transferred to the Court of the District Judge of Purnea for 
execution. In that Court, an application for execution was. 
made by the decree-holders and the decree-holders also applied 
under section 295 for rateable distribution on the 2nd April 
1906, that is, prior to the realisation of the assets. In this case 
the decree holders duly qualified themselves to make an appli- 
cation under section 295, Civil Procedure Code. 
The order so far as regards this case must also be set aside . 
and the case sent back to the District Judge for the determi- 
nation of the other points arising out of the petition. 
Both these Rules must be made absolute with costs, five gold 
mohurs in each case. Costs must be borne by such of the oppo- 
site parties as have opposed these Rules. 


f Rules made absolute. 
A. T, M. 


(&) (1658) I. L. B. 13 Calo, 225, (2) (1891) L L. B, 15 Mad, 873, 
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a ~- Before Mr, Fustice Mookerjes and Mr, Justice Carnduf,. 


OTE SHAIK KALU, 
1909. | wo 
ew, l RAM SARAN BHAGAT* 
January, 88, 29, 9 
=, Indian Contract At (IX of 1872), See. 87—Agrosmani in restraint of trado—~ 
s Restraint of trade, reasonableness of—Trade, restraint = Monopoly 
Unilateral agreemont— Afuinality. 


> : An agreement by a manufacturer of ‘a certain place with a person supplying 
nes tradersaf another place, under which the former agreed to supply the latter with 
pombe snd not to sell the same to any one else, is void, as it restricts liberty of 
doing business. 
The words “restrained from exercising a lawtal profession, trade or 
business” do not mean absolute restrictions and are intended to apply to a 
partia] restriction, a restriction limited to some particular place. 


Madhub Ohunder v, Raj Ooomar (1) approved, 


Carlisles, Nephows 4 Oo, v. Ricknawth (2) and Mackexsie v. Sriramiah (8). 
not followed, 


Oontraots which impose an unreasonable restraint upon the exeroise of 
a business, trade or profession are void, bnt contracts in reasonable restraint 
thereof are valid; whether the limits prescribed in the contract are reasonable 
or not, depends upon the kind of business to protect which the contract is made, 
rnd the reasonableness of the restraint imposed must be ascertained in every 
case by reference to the naturo of the business in question and to tho situation 
of the parties, The question of the roasonableness of the restriction is one of 7 
law for the Court. b 
The tests for the determinaiion of the reasonableness of the restraint in 
any particular case are : ‘ 
< (a) The gonerality of the covenant, whether as to time or space may render 
it unreasonable, is., a covenant is not necessarily valid because restricted as to - 
time but may be void beoause it is not so restricted. 
. (b) Different degrees of protection are reasonable in different oases, 
~ (0) The reasonableness of the restriction must be judged by the character 
ahd nature of the business or of its customers 
} w An agreement by which the manufacturers bind themselves to work for A, 
“but the latter does not bind himself to acospt the goods manufactured if he 
finds that there is no market for them, is void, as the bargain is an unilateral 
one, 
Young v. Timmias (4) followed. 


~ Although a contract with an independent manufacturer for the entire 
product of his plant may not itself be an illegal contract in restraint of trade, 
yet, if there is an attempt to suppress competition by means of contract with 


“Oly Bule No.4014 of 1906 agninst the judgment of A. Rahim Esq. 
Munatft of Patna, exercising the powers of a Court of Small Causes, dated the 
Sth September 1908. 

(1) (1874) 14 B. L. R. 76; 22 W. B. 870. (89) (1800) 1. L, B. 18 Mad. 472, 
19) (1889) I. L. R. 8 Oalo, 809. (4) (1881) 1.0. & J. 881, 
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independent manufacturers for thelr entire producta so as to dni the; Orvin. | 
market, the contract is roid. 1909 
Carter Crum Oo. v. Pearreng (1) followed, a see 
eee Shaikh 
Application by the Defendant. $ Hes 


Suit for recovery of stipulated damages, on the ground that Rem Baran Bhagat. 
the defendant refused to supply the plaintiff with combs and 


sold the combs to another man. 


“The material facts and arguments appear from the judgment. 
Babu Lai Mohun Ganguly for the Petitioner. 
Babu Jogendra Chandra Ghose for the Opposite party. 
Co A. Vi 
The judgment of the Court was delivered by 


y Mookerjoo J.—The petitioner before this Court is a manu- 
facturer of combs in the city of Patna. The opposite partyis a 
merchant resident in the same city, who makes ita part of his 
business to supply traders in Calcutta with combs. On the 28th 
March, 1908, the opposite party took an agreement from the 
‘petitioner as well as 28 other manufacturers of combs in the city 
of Patna, by which the latter agreed to supply him with combs 
and not to sell the sameto anyone else. The material portion 
of the agreement, which further provided that the petitioner 
would be liable to damages for contravention thereof, as 
follows ‘:—'"Whereas we, the declarants Nos, 1 to 29 do hereby 
agree that whatever combs will be made by us and by our 
comb-makers, the same will be sold to Ram Saran Bhagat and to 
his heirs during our life-time, and we will not sell the same to 
anyone else. If we do sell to other men, and if the fact be 
found true, then the men who will be found guilty of such act, 
will be bound to pay Rs. 100 as damages to Ram Saran, and if in 
the payment of such sum as damage, any objection be made, 
Ram Saran shall have power to recover Rs 100 as damage money 
from the persons by the sale of any movable and immovable 
properties of such men who will be found out to have sold combs 
to other men. In this matter, we and our heirs have, nor shall- 
have any objection. If on account of non-despatch of combs’, 
to places where they are sent for disposal, Ram Saran does not pur~ | 


January, 89 


- chase combs from us, we shall not have the least objection ; but 
if for other reasons, he does not buy our combs, he will be bound 
to pay Rs. 100 to "each of us. Be it noted that if the despatch ' 


(8) (1898) 86 Fed, Rep. 439. 
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OINI. of combs to Calcutta be wholly stopped, and combs be not sold 
1909, w in Patna, we will give up selling combs to Ram Saran, and the 
Shaikh K alu comb-makers will make no objection. We will make combs 
according to the selection of Ram Saran Bhagat.” 
des On the 7th July, 1908, Ram Saran commenced the action out 
Mookerjes, J. of which the present Rule arises, in the Small Cause Court of 
eee Patna, against the defendant, who is one of the executants of: 
the agreement; for recovery of the stipulated damages, upon the 
allegation that the defendant had refused to supply him with 
combs and had sold the combs to another man, by name Elahi 
Mea. The defendant resisted the claim on the merits. He ~° 
5 | denied the allegations of the plaintiff and contended that the 
agreement was in restraint of trade and consequently un-. 
enforceable. The learned Small Cause Court Judge held that 
/ ‘the facts as alleged were established by the evidence, and, ag jn 
his opinion the contract was perfectly valid, he made a decree 
for damages for Rs 25. The defendant now invites this Court to 
reverse this decision on the ground that the agreement on which 6 
the claim is founded is void, as being one in unlawful restraint of 
trade. ` | 
The learned’ vakil, who appears in support of the Rule, has 
placed reliance upon section 27 of the Indian Contract Act, 1872, 
and upon the decisions of this Court in Madhub Chunder v. 
Raj Coomar Doss (1) and Nur Ali Dubask v. Abdul Ali (2). 
The learned vakil who has appeared to show cause, has 
contended, on the other hand, that the agreement is valid, and, 
yin support of this view, has referred tò the dictum of Sir Richard 
Garth, C. J. in Carlisles Nephews & Coy. v. Ricknauth (3), as also 
tothe decisions in Mackensie v. Siriramiak (4) and Donnell Wa F 
Bennett (6). After a careful examination of the arguments | 
addressed to ùs on both sides and the authorities to which we- 
shall presently refer, we are of opinion that the agreement upon 
_ which the claim of the plaintiff is founded, is void. - 
Y( Section 27 Of the Indian: Contract Act provides that every. 
agreement..by which anyone is restrained from exercising a 
lawful profession, ‘trade, or or business of f any | kind, is to that extent 
void.- To the general rule, thus laid dosen in broad and compre.” 


hensive terms, thr tions are specified, tis; the case of 
an agreement not to carry on business, the good will of which is 
(1) (1874) 14 B, L, K. 76; 23 W. R. 870, (8) (1882) L L, R, 8 Calo, 809. 


(3) (1893) L L R. 19 Calo, 768, (4) (1890) I. L, R, 18 Mad. 472 
(5) (1888) 29 Oh, Div, 885. 


v. 
Ram Saran Bhagat. 


č 
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sold, the case of an agreement between partners prior to disso- 
lution, and the case of an agreement between partners during 
continuance of partnership) It is common ground that the case 
before us is not covered by any of the exceptionss’ The question, 
therefore, arises whether it is within the mischief of th general 
rule, and if so, how its validity is affected inereby Now, ‘the 


scope and effect of the general rule was examined by Sir Richard | ,- 


Couch in 1874, shortly after the Indian Contract Act came into : 
+, force, in Afadhub Chunder v. Ray Coomar Doss (1). That learned | 
Chief Justice, with the concurrence of Mr. Justice Pontifex, 
held that the case then before the Court was governed by the 
Indian Contract Act, and ruled that, whether the restraint was 
general or partial, unqualified or qualified, if it was in the nature of | 
a restraint of trade, it was -yoid. He observed that the words " res- | 
trained from exercising a lawful profession, trade, or business ” {| 
did not mean an absolute restriction, and were intended to apply |} 
to a‘partial restriction, a restriction limited to some particular || 
place ; otherwise the first exception would have been unnecessary. t 
He also contrasted the language of Sec. 27, with that of Sec. 28 | 
where the Legislature introduced the word “absolute” when , 
they intended to speak of an absolute restraint and not a partial 
one. It-cannot be disputed that the interpretation thus put 
upon the section is plainly justified by the language used, and 
bas been subsequently approved in the cases of The Brahmaputra 
Tea Co, Ld. v. Scarth (2) and Nur Ali v. Abdul Ali (3), where it 
was observed that section on 27 had abolished the distinction between 


| 


| 
| 


| 
Partial a and total restraints of trade, On the other hand, im the 


“case of the Carlisles Nephews & Company v. Ricknauth ON Sir, | 
Richard Garth, with the concurrence of Mr. Justice White, >- 


appears to have plaged a much narrower construction upon 
section 27, and this view was adopted by Mr. Justice Handley in 
Mackenste vy. Siriramiah (5). As we have observed, the wider cons- 
- truction put by Sir Richard Couch is undeubtedly justified by the 
comprehensive language of the section, and that the section was 
intentionally framed in the widest possible terms, becomes obvious 
from an examination of the history of the legislation on the subject. 
Asis well known, section 27 of the Indian Contract Act was repro- 
duced from _Se¢tion 833 of the Draft Civil Code of the State of 
New York, which was in the following terms : 


(1) (1874) 14 B. L. B 76; 82 W.B. 870, (8) (1892) L L 8,19 Oslo. 785 
(2) (1885) L L. B. 11 Galo, 548. (4) (1882) I. L. R. 8 Calo. 809, 
(3) (1890) I. L, R, 18 Mad, 473. 
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Section’ 833.—\ Every contract by which anyone is restrained 
from exercising a lawful profession, trade or business of any 
kind otherwise than as provided by the next two sections, is to 


_ that extent void.” 


“A The framers of the New York Code added the following 
explanatory note :—" Contracts in restraint of trade have beem 
allowed by modern decisions. to a very dangerous extent. In 
Dunlop v. Gregory (1), a contract not to run a certain steam boat 
before Saugerties on the Hudson was enforced, although there 
was no sale of a goodwill, nor any circumstance to justify the 
contract, except that it was made upon a sale of the vessel by an 
association of persons who had previously used it to run before 
Saugerties and wished to avoid competition. In WArttaker v. 
Howe (2), a contract not to practise law anywhere in England was 
specifically enforced. Such a contract mainly tends to enforce 
idleness and deprives the State of the services of its citizens.” 

4 The " two following sections ” referred to in section 833 lay 
down the exceptions in favour of sales of goodwill and of partner- 
ship arrangements, and exceptions 1 and 2 to section 27 of the 
Indian Contract Act are taken with slight variations from them. 
Itis obvious, therefore, that the framers of the Indian Contract 
Act deliberately reproduced the provisions of section 833 of the 
New York Civil Code with the full knowledge that the effect 
would be to lay down a rule much narrower than what was 
recognized at the time by the common law. The rules of the 
common law, on the other hand have since then, been considerably 
widened and developed. The result is that the rule as embodied 
in section 27 of the Indian Contract Act presents an almost 
startling dissimilarity to the most modern phase of the English 
rule on the subject. As observed, however, by Sir Richard 
Couch in the case to which we have referred, we have nothing to 
do with the policy of the law, especially as the Legislature has 
deliberately left the provision in section 27 in its original form 
though other provisions of the Contract Act have from time to 
time been amended. The inference would be almost irresistible, 
under these circumstances, that the Courts have Tightly ‘ascer- 
tained the intention of the Legislature ; (Phelan v.. Johnson (3) ; the 
silence of the Legislature in a case of this-description is almost as 
emphatic as an express recognition of the construction which has 


(1) (1851) 10 M, Y. 941 (2) (1841) 8 Boavan 383. 
- (8) (1844) 7 Ir, Law, Bop, 585, 


Me 
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been judicially put upon the statute during many years past. In 
this view of the matter, if we adopt the construction of section 27 1909, 
of the Indian Contract Act, as first suggested by Sir Richard Couch Shalih Kala 
and subsequently affirmed in the cases to which we have referred, *, 
a Pera which is consistent with the plain language of the a seran BENGAN, 
wr section, the agreement in this case must he pronounced to be wks 
void. 
e learned vakil for the opposite party, laid stress on the 
fact that the view indicated by Sir Richard Garth in Carlisles 
Nephews & Coy, v. Ricknauth (1) is opposed to that taken by Sir 
Richard Couch in Madhub Chunder v. Raj Coomar (2), andhe . 
pressed for the acceptance of the position that section 27 does 
not lay down any rule materially different from the rule of the 
English law on the subject, according to which, he argued, the 
agreement upon which the claim of the plaintiff is founded is we 
enforceable as valid and binding between the parties. ) In answer 
to this argument, it must be observed in the first place that Sir, 
` Richard Garth did not expressly dissent from the view taken by 
Sir Richard Couch in the earlier case, and Mr. Justice Handley, 
in Mackenste v. Striraimah (3), conceded that section 27 of the 
Indian Contract Act had done away with the distinction observed W 
in English cases between partial and total restraints of trade 
and made all contracts falling within the terms of the section! 
void, unless they fell within the exceptions. In the second place, 
even if the rules of the English law were applied to the case ' 
before us, they would be of no assistance to the plaintiff. 
It was pointed out by Sir Frederick Pollock in his treatise 
on the Principles of Contract, 7¢4 Edition, page 354, that accord- 
ing to the early Common Law of England, an agreement which 
placed any restriction upon a man’s right to exercise his trade or 
calling, was void as against public policy. In the course of time, 
the atrict doctrine of the early Common Law was relaxed in the 
English Courts, and agreements in restraint of trade were classi- 
fied under three heads, vfs., : 
(1). Where the restraint was unlimited as to both time and 


space ; | 
(2) Where it was limited asto time, but unlimited as to 
space ; and, i 


(3) Where it was limited as to space, but unlimited as 
to time. 


(1) (1882) I. L, B. 8 Calc. 809. (3) (1874) l4 B. L, B, 70, 
(8) (1890) I, L. R, 13 Mad, 472. 
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Ais In the first and second cases, the agreement was void, while 
1909, in the third it was valid. In recent times, however, the law has 


Shaikn Kalu been developed on entirely new lines, and“{t_has heen ruled 


ae wen ; that the sole test of the validity of a contract in restraint of . _ 


adalah sa kata ate 
trade is its reasonableness in the interests of the covenantee, to 
which the proviso must be added that thé covenant must not 
otherwise offend against public policy. [Nordenfelt v. Maxim 

ordenfelt Guns Coy. (1).] In the words of Lord Macnaghten, 
“the public have an interest in every person’s carrying on his 
trade freely; so has the individual ; all interference with indivi- 
dual liberty of action in trading and all restraints of trade, of 
themselves, if there is nothing more, are contrary to public 
policy and therefore void. That is the general rule, buf there 
are exceptions. Restraint of trade and interference with indivi- 
dual liberty of action may be justified by the special circumstances, 
of a particular case. It is a sufficient justification, and indeed, it . 
is the only justification, if the restriction is reasonable, reasonable, 
that is, in reference to the interests of the parties concerned, and | 
reasonable in reference to the interestsiof the public, so framed 
~ and so guarded as to afford adequate protection to the party in 

whose favour it is imposed, while at the same time it is in no 
way injurious to the public.” The substance of the matter,’ 

we therefore, is that contracts which impose an unreasonable restraint 
upon the exercise of a business, trade or profession are void, but 
contracts in reasonable restraint thereof are valid. Whether 
the limits prescribed in the contract are reasonable or not, 
depends upon the kind of business to protect which the contract 
is made, and the reasonableness of the restraint imposed must 
be ascertained in every case by reference to the nature of the 
business in question and to the situation of the parties, This 
question of the reasonableness of the restriction is one of law 
for the Court. [Eddy on Combinations, section 786—aynes v. 
Doman (2), Mallan v, May (3) and Wiley v. Baumgarduen (4).] 
It is impossible to formulate any abstract rules to enable the Court 
to determine the reasonableness of the restraint in any particular 
case, but the following tests are deducible from an analysis 
of the judgments in Nordenfelt v. Maxim Nordenfelt Guns 
Coy. (1). 


(a) the generality of the covenant, whether as to time or 


— 


Mooksrjos, J. 


(1) (1894) A. O. 585. (8) (1848) 11 M, & W. 653, 
(2) (1899) 2 Oh. 18 at 24. (4) ((1884) 97 Ind, 66 ; 49 Am, Rep, 437, 
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F : 5 0 
_space may render it unreasonable, f. e., a. covenant is not neces- ail 
sarily valid because restricted as to time, but may be void because po. 
it is not so restricted ; Shaik Kalu’ 


(4) different degrees of protection are reasonable in different pym Baren Bhagat, 
Cases ; 

(c) the reasonableness of the restriction must be judged by 
the character and nature of the business or of its customers. 

In fact, no better test has been laid down of what is reasonable 
restraint than the one indicated in the judgment of Tindal, C. J. 
in Hooner v. Graves (1): “ Wedo not see how a better test can be 
applied to the question, whether reasonable or not, than by: 
considering whether the restraint is such only as to afford a fair: 
protection to the interests of the party in favour of whom it is 
given and not so large as to ‘interfere with the interest of the 
public ; whatever restraint is larger than the necessary protec- 
tion of the party can be no benefit to either ; it can only be 
oppressive, and if oppressive, it is, in the eye of the law, un- 
reasonable." This test of reasonableness has been applied both 
in the English and in the American Courts to the particular 
class of contracts to which the agreement now under consider- 
ation belongs, vis., contracts which restrict the liberty of doing 
business. An agreement that one will trade or do business only 
with another person or in a certain way fora definite or indefi- 
nite period, is one of frequent occurrence. In determining 
whether agreements of this character should be Sustained as 
legal and binding obligations, the Courts have considered 
whether they were reasonable. Thus, an agreement not to write 
plays for any other than a particular theatre [Morris v. Coleman (2)], 
a contract to write for one year for a periodical and for no other 
publication sold at less than a certain price [S47 v. Cassell (3)], 
an agreement by a seller of goods with a purchaser not to sell a 
certain kind of goods to any one else in the same town [Kerth v. 
Hterschberg (4), Roller v. Off (5), Anheuser v. Houck (6)], a 
contract to sell a brand of cigars to no one in the city but the 
defendant, so as to give him the exclusive agency for such sale 
[ Newell v. Meyendorff (7)), an agreement between twotraders that 
the first will sell the other all his commodities, and that the 
second will buy from the first alone [ New York v. Levy (8)], an 


Moohsrjce, J. 


(1) (1881) 7 Bingham 735. (5) (1875) 14 Kansas 600, 
(9 (1812) 18 Væ. 487 ; 11 R. R. 280. (6) (1894) 87 8. W, 002, - 
(8) (1856) 3 Jurist N.B. 848, (7) (1890) 9 Mont, 254; 8 L, R, A. 440, 


(4) (1886) 48 Ark. 188; 95, W, 777. (8) (1878) 54.N. Y. S. O 99, 
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agreement that the defendant shall for a certain number of years, 
1909. consign exclusively to the plaintiff all the blankets of his manu- 
Shaik Kalu facture [ Hadden v. Dimick (1)], an agreement by a dentist to 


ian v, a purchase artificial teeth of a manufacturer on condition that the 
E aa, WP latter will not sell such teeth to any person in the town where 
Mookerjar, J. the dentist resides [| Clark v. Crossdy (2)], an agreement by a 


ne manufacturer to prepare for his purchaser a certain number of 
barrels of lime within a given time at a certain price and not to 

sell to any other persons any lime during the continuance of the 

agreement [ Schwalen v. Holmes (3)], and an agreement not to sell 

a certain medicinal preparation to any one but, the plaintiff 

within a defined territory [ Mowe v. Park (4)], have all been sus- 

gained by the Courts. An examination of these cases shows that 

in each instance the contract was not unrestricted as to time and 
place, and in the circumstances of each case, the Court came to 
the conclusion that the agreement was reasonable and should ba 
enforced. On the other hand, as an illustration of a case on the 
other side of the line, we may refer to Clark v. Needham (5), 
where the Court refused to sustain an agreement by which one 
manufacturer had contracted with another engaged in the same 
business to cease manufacturing certain articles for one year, the 
latter having the privilege of renewing the contract for four 
years more. The Court ruled that, in the particular circums- 
tances, the agreement tended to create a monopoly, and was 

b against public policy, as its effect would be to deprive the public 
of the advantages which flow from free competition. Now, in , 

e case before us, what is the scopé and nature of the agree. 

ment? It is of the widest possible description. It is to hold 

good between the parties and their representatives apparently. 

\from generation to generation. It is unrestricted as to both 

‘time and place, as the manufacturers of the combs are never to. 

sell the products of their labour to any person in any part of 

the country. Even the case of Donnell v. Bennet (6), upon 

which the learned vakil for the opposite party placed reliance,. 

N < referred to an agreement for the sale of chattels to the plaintiff 
with an express negative stipulation not to sell.to any other 

ue Manufacturer for a period of two years. (It cannot be reasonably. 
suggested therefore that an agreement of the nature now before 

us, was needed for the protection of the plaintiff. The reatraint 

(1) (1866) 81 Howard N. Y. 196. (4) (1888) 181 U. 8. 88. 


(2) (1864) 87 Vermont 188, | (5) (1809) 125 Michigan 86; 83 N, W., 1097. 
(8) (1875) 49 Oalt. 685. (6) (1888) 29 Ob. Div, 835. : | 
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İs obviously larger than was necessary for his protection, it ‘Orvis 
was undoubtedly oppressive upon the defendant, and, if it was 1909, 
oppressive, it was in the eye of law unreasonable. Shak Kalu 


There are, however, other points of view as well from which 
this agreement must be pronounced to be void. In the firs 
place, the consideration for the contract was wholly illusory, kenja, J. 
there was nd mutuality. The agreement was signed by the < 


'. 
Bam Bhagat. 


fore was no mutualit 
_ manufacturers of the combs only, and, as the plaintiff did not 


0 


execute it, he would have been at liberty, at any time before 

it was acted upon, to repudiate it. But, even apart from this 
circumstance, the manufacturers were bound to work for the 
plaintiff, but he was not bound to accept the goods manufactured 

if he found that there was no market for them in Patna, Calcutta 

or elsewhere. The bargain was in substance an unilateral one. / 
Upon the principle, therefore, of the; decision in” Young Y 
Timmins (1), the agreement was yoid; Ít is settled, of course, ~ 
that a legal consideration of any value’ would be sufficient to 
support the contract, if not otherwise bad, afd the Court will 
not enquire as to its adequacy ; to this extent, as pointed out by 
Sir George Jessel in Gravely v. Barnard (2), the case of Young 

v. Timmins (1), if it really decided that the validity of the con- 
tract depended upon the adequacy of consideration, must be 
treated as overruled by Aftchcock v. Cocker (3). In the tase 
before us, however, there was no reciprocal promise and conse- 
quently no consideration whatever to support the agreement. In lee 
the second place, upon the facts, we have no doubt whatever that 
the agreement was intended to create a monopoly. It appears 
from the evidence that there are about 30 comb makers in the 
city of Patna, from 29 of whom the plaintiff took this agreement 
for exclusive supply of combs to himself. His conduct, there- 
fore, falls within the well-settled principle that although a 
contract with an independent manufacturer for the entire product ae 
of his plant may not in itself be an illegal contract in restraint of " 
trade, yet, if there is an attempt to suppress competition by 
means of contracts with independent manufacturers for their 
entire products so as to monopolize the market, the agreement 
must be taken to be void [ Carter Crum Coy. v. Penrrung (4) ; Eddy 
on Combinations sections 230; 281 and 623 ; Greenhood on Public 
Policy, Rules 561 & 565]. From all possible points of view, therefore, 


(1) (1881) 10r.&J.831 `> ` (8) (1887) 6A& E. 498; 45 B. R. 523. yf 
(a) (1874) I, B. 18 Eq. 518, (4) (1898) 88 Fed. Rep’ 439, 
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this agreement is open to objection and must be pronounced 
invalid. The result consequently, is that this Rule must be made 
absolute, the decision of the Small Cause Court Judge set aside, 


and the suit dismissed with costs both here and in the Court- - 


below. We assess the hearing fee in this Court at two gold 
mohurs, : 
A. T. M. Rule made absolute, 


Before Mr. Fustice. Sharfuddin and Mr. Fustice Cose, 
GIRINDRA MOHAN ROY CHOWDHRY, Minor BY 
HIS NEXT FREND SATIS CHUNDER CHOWDHRY, 
MANAGER UNDER THR CourT OR WARDS. 
v. 


BOCHA DAS.” f 


Limitation Aot (XV of 1877), Boo, 9 and Bso. IT, Ari. 75—Insalmont bend— 
Defauli—- Wairor—Oanss af action—Hindw widow Adoption—Abetinenod 
Jrom swing. : 

In the oase of instalment bonds with sb wia Aan Gt iy Shain sks 
becoming due on the failure of payment of a certain instalment, limitation, 
runs from the date of the non-payment of that instalment unless there has been 
a waiver by the payes or obliges by the acceptance of over-due instalment. 

A mere abstinence on the part of the plaintiff from bringing a sult for the 
recovery of the whole amount due on the failure of the payment of the first two 
instalments doea not amount to waiver. i 

Hurronath Roy Y. Mahsroollah Mollah (1) followed. A 3 

Rup Narain Bhattacharya v, Gopi Nath Mondol (3) not followed. ’ 

An unregistered instalment bond was executed in favour of a Hindu widow, 
It ‘stipulated for payment of money in certain instalments falling due on 
certain dates and in the event of default in payment of two consecutive instal- 
menta, the oreditor would be at Ifberty to recover the entire amount due on the 
bond,” Default was made and there was no payment of over-dus instalments, 


_Bhortly after the default, the widow adopted the plaintiff, who while still a 


minor, instituted a suit for the recovery of the amount of instalments other than 
the first two, more than 9 years after the first two instalments became due 5 

Hoeld—That as the cause of action arose on the failure of the first two 
instalments and as under section 9 of the Limitation Act no subsequent dis- 
ability or inability could arrest the ranning of limitation, the suit was barred 
under three years’ rule of limitation under Article 75 of the Second Schedule 
of the Limitation Act, 

Petition by the Plaintiff. 
Suit for recovery of money due on an instalment bond. 


“(IM Rule No. 8819 of 1908, against the judgment of AH Ahmad, 
officiating Subordinate Judge of Bangpor, haring Small Oause Court ba 
dated the 19th Angust 1908, g 


(1) (1867) 7 W.B, 91; B. LR. Bup. Vol, 618. 
(2) (1906) 110. W. N. 908. 


[+ But se Ajučkis v, Kunjal (1908 1, L. B, 80 all, 138—Bep.] 
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The facts of the case.as stated in the judgment of the Court 
below are as follows :— f 

The bond in the suit is a kistbandi bond, The first kist was 
due on the 3oth Falgun 1305 B. S., the second on the 3oth Jaista 
1306, the 3rd on the 30th Kartic 1306, the fourth on the 3oth 
Jaista 1307 and so on. It was stated in the bond that if default 
was made in the payment’ of any two consecutive é#zsty the 
creditor shall be at liberty to sue for all the unpaid kisés. The 
plaintiff is minor. He was adopted on the 18th Assar 1306 B. S. 
Tt is stated in the plaint that asthe first two Azsts became due 
before his adoption, therefore, he has relinquished them. It is 
contended on behalf of the defendant that the bond being an 
unregistered deed and as the first two Arsts were not paid, there- 
fore, according to the terms in the bond the suit should have 
been brought within 3 years from 3oth Jaista 1306 B. S., and that 
the limitation began from the date (i. e. 3oth Jaista). It is further 
contended that when limitation began from 30th Jaista 1306 
B. S., the plaintiff's adoption one month after, during his minority, 
could fot stop the running as provided by section 9 of the 
Limitation Act. l 

The learned Small Cause Court Judge relying on the cases of 
In the matter of Cheni Bash Shaka v. Kadum Mundul (1), 
Mon Mokun Roy v. Durga Churan Goose (2), Hurri Perskad 
Chowdhry v. Nasib Singh (3), and Jadab Chandra Bakshi v. 
Bhatrab Chandra Chuckerbutty (4), and distinguishing Rup Narain 
Bhattacharya v. Gopi Nath Mondol (5) held that the plaintiff's 
claim was barred by limitation. The plaintiff moved the High 
Court under section 25 of the Provincial Small Cause Court Act. 

Hon'ble Mr. S. P. Sinha (Advocate General) and Babxus 
Umakali Mukerji and Debendra Nath Bagchi for the Petitioner. 

Babu Hem Chunder Mitter for the Opposite Party. | 
` ; , G A. y. 
The judgment of the Court was as follows : 4 


This is a Rule granted to the petitioner under section 25 of 
the Provincial Small Cause Court Act. ; 

The facts giving rise to the present Rule are, that the peti- 
tioner was adopted on the and of July 1899 (18th of Sravan 
1306). His adoptive other and step-mother were in temporary 


(1) (1879) L L. B. 5 Calo. 97. (8) 1894) L L. R, #1 Calo, 543. 
(3) (1888) L L. R. 15 Calo. 503. (4) (1904) L L. B. 31 Calo. 297, 
(5) (1908) 11 0. W. N. 998, 
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podséasion of the estate, as Hindu widows with limited rights, 
which ceased on the date of the petitioner’s adoption. 

Along withthe estate to which the petitioner succeeded 
on his adoption there was also an instalment-bond executed by: 
thé defendant in favour of the two ladies mentioned above. | | 

The instalment-bond above referred to stipulated for . pay- 
theht of the money covered by it in 12 instalménts, falling 
dué on the dates mentioned in the bond; the second instalment, 
falling due on the 3oth Jaista 1306. There. was a further - 
stipulation in the bond to the effect that in the event of default’ 
in payment of two consecutive instalments, the creditor would: 
be at liberty to recover the entire amount due on.the:bond, 

It appears that the petitioner was a minor when adopted, : 
and is still a minor. It further appears that the defendants’ 
have failed to pay any instalment of the bond. 

30th Jaista 1306, (rath June 1899) was the date on which’ 
the and instalment was due, and under the stipulation in the 
bond, the cause of action arose on that date as the defendants . 
had failed to pay two consecutive instalments. The adoption: 
of the petitioner took place as observed before on the and of 
July 1899 ze. within three weeks of the date when the cause 
of action arose. This instalment-bond is an unregistered docu-’ 
ment and if the cause of action arose on the 1ath June 1899, 
it was contended that the suit having been brought on the Ist 
of June 1908, was barred by the Statute of Limitation. 

The lower Court has dismissed the suit holding that the 
plaintiff's case is barred by limitation, and the plaintiff’ has 
obtained the present Rule from this Court. 

It is contended that the article of the Limitation Act, that 
governs the present case is Article 75, Schedule I, Act XV of 
1877. The limitation therein provided is three years from the 
date when the first default is made unless the payee or obligee 
waives the benefit of the stipulation to sue for the whole amount 
of the bond; and then from the date when fresh default is 
made in respect of which there is no such waiver. 

It is contended on behalf of the petitioner that the suit was 
brought after distinctly waiving bis claim for the first two 
instalments which had fallen due before his adoption and that 
hence the “cause of action ” arose during his minority and his 
claim was therefore saved from limitation. 

Under section g of the:Limitation Act (XV of 1877). “ When 
once time has begun to run no subseguent disability or ee 


Vot. tx.) `. met oottht, -- 


to sue stops it.” If the limitation began to run from tath 
June 1899 the dye date of the second instalment, under section 
9 of the Limitation Act, the petitioner’s adoption some three 
weeks after that date could not arrest the limitation which had 
already commenced to run, unless the right to sue on two conse- 
cutive instalments falling due was waived. The whole question 
therefore hinges on the question of waiver. 

‘A number of authorities has been referred to by the 
parties in support of their respective contentions. i 

There is no allegation in the present -case that there was 
any acceptance on the part of sig plaintiff of the over-dué 
instalments. 

It is contended on his behalf that his relinquishment of his 
claim for the first two instalments amounts to a waiver as con- 
templated by Article 75, Schedule II of the Limitation Act (XV 
of 1877), and in support of bis contention our attention has been 
drawn to various authorities of which the most recent is the 
cate of Rup Narayan Bhattacharya v. Gopinath Mondol (1) 
where it was decided, that the proviso in the bond having been 
inserted for the advantage of the creditor, it was open to him, if 
default were made, to sue at once for the whole amount or if 
he so elected, to waive the benefit of the proviso, which was 
thus conferred upon him. In that suit no claim was made for 
the first instalment on the non-payment of which the benefit of 
the proviso was conferred upon the plaintiff. We further find in 
this reported case the following observation: ‘The question 
therefore is whether the suit is barred altogether or whether 
the plaintiff, waiving as he has done, the benefit of the proviso 
to which I have referred is not entitled to the instalments which 
have accrued due within the limit of six years from the date of 
suit.” The suit was upon a registered instalment-bond. The 
authorities relied upon in this case were Chander Kamal Das 
v. Bisessari Dasya (2), Nobo Coomar Mookhopadhaya v. Sire 
Mullick (3), and Ganesh Krishn v. Madhavrav Ravji (4), and 
Nil Madhub Chuckerbutty v. Ramsodoy Ghose (5). It is not clearly 
stated in this judgment whether abstinehce from bringing the 
suit for the whole claim was considered as in itself a sufficient 
waiver in law, and the only fact stated is that the suit was not for 


(1) (1908) 11 0. W, N. 908, (8) (1890) LL. B. 6 Calo, 94. 
(2) (1882) 18 O. L. B. 243, ` (4) (1881) I. L, R. 6 Bom, 76, ` 
(5) (1888) L L. B. 9 Oalo, 857. 


t 


r 


toll daLðb?ra .LAW JOTENAL, [Vou 14. . 


the over-due instalment. It is stated that the plaintiff had waived 
the benefit of the proviso, but it is not clear how he waived it. 
In the case of Chander Kamal Das v. Bisessart Dasya (1). it 
was held that an application for execution of an instalment-decree 
was not barred except as to the instalments which had fallen: due 
more than three years before, and that it was optional with the 
decree-holder to realize the whole decree at once upon default 
being made or to waive his right to do so and seek to realize 


‘instalments as they became due. This was so held following 


Asmatulla Dalal v. Kally Churn Mitter (2), which was also 
followed “in the case of Wil Madhub Chuckerbutty v. Ramsodoy 
Ghose (3). We find in the last mentioned case that the decision 
hinged on the construction of the decree. The wording of that 
decree is not given in the judgment, but is said to have been 
obscure. l 

The case of Nobo Coomar Mookhopadhay v. Siru Mullick (4) 
and Ganesh Krishn v. Madhavrav Ravji (5) have no application 
to the present case. 

In the case of Nil Madhub Chuckerbutty v. Ramsodoy Ghose (3) 
the execution was allowed to proceed on the ground that the 
judgment-debtor had paid up the over-due instalment which was 
accepted by the decree-holder and hence it was held that limita- 
tion began to run in this case from the time when the judg- 
ment-debtor stopped making any payment. 

On behalf of the respondent on the other hand a number 
of authorities have been placed before us in support of his con- 
tention that the suit was barred by limitation. We propose to 
take up and discuss these authorities one by one. 

In Cheni Bash Shaha v. Kadum Mundul (6), it was held 
that when a debt is made payable by instalments with the proviso 
that on default of payment of any one instalment, the whole or 
so much as may then remain unpaid will become due, limitation 
runs from the time of the first default. A subsequent acceptance 
of the instalment in arrear operates as a waiver and suspends the 
operation of the law of limitation, but merely allowing the 
default to pass unnoticed does not. The word wasver in this 
authority has been explained to mean that where the whole 
amount secured by the instalments becomes payable on default 


(1) (1888) 18 O.L. B. 248, (4) (1880) L E. 8.6 Calo, 94, 
(@) (1881) I. L. R, 7 Calo. 66. (5) (1681) I. L. R. 6 Bom. 78. 
(8) (1888) I. L. R. 9 alo. 857." (6) (1879) L L, R. 5 Cale, 97, 
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of payment of the first instalment and the payee instead of 
taking’ measures to recover the whole amount accepts payment 
of the instalment in default, he must wait till there is a fresh 
default, in the matter of the recovery of the remainder. It 
was further remarked in this case that the non-receipt of the 
particular instalment or suffering it to fall through by operation 


of the statute of limitation is nota waiver as, if .this were so., 


waiver and laches would be convertible terms and the object of 
the law of limitation would be frustrated. 

~ In Nobodip Chunaer Shaha v. Ram Krishna Roy Chow. 
dhry (1), it “was held that the mere fact that a creditor had done 
nothing to enforce the condition in an instrument under 
which the whole debt became due on failure of payment of 
one instalment, is no evidence of waiver within the meaning 
of the Limitation Act, In this case the instalment had been 


unpaid for sometime’and asa matter of fact the time that. the 


last payment was made Was so: long ago that if the whole amount 
becdme due at that time,’ the cause of action was barred, and 
upon that-state of” things the “question that arose was whether 
the mere fact that the creditor had done nothing, but simply 


allowed the matter to sleep without enforcing his remedy against 


the debtor, was any evidence of waiver within the meaning of 
the Limitation Law. It was held that such a condition of things 
would be no evidence of waiver. 

‘In Monmohun Roy v. Durga Churn Gooes (2). it was held 
that where a decree or order makes a sum of money payable by 
instalments on’ certain dates and provides that, in default of 


payment the whole of the money shall become due and payable 


and ‘récoverable in execution, limitation begins to run from the 
date of. the first default, unless the right to enforce payment has 
been waived by stibsequent payment of the over-due instalment 
oti the one hand and receipt on the other. It was held that the 


applicatioh” was barred by limitation. The learned Judges who- 
decided this case followed a decision of the Full Bench in the 


cise of Hurrò Nauth Roy v. Maheroollakh Mollak (3) where it was 
held that limitation ran from the time when default was made 
in thé payment, of the first.instalment in consequence of which 
thé wholé amount became due. The decision of the Full Bench 
was upon a reference made by the Judge of the Small Cause 


Court at Kushted. The above decision of the Full Bench is 


(1) (1887) 1. T, R- 14 Oalo. 897. (3) (1888) I, L. B, 15 Oalp, 602, 
18) 0867) TW. R. S: 
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supported by an English case, vis., Hemp v, Garland (1). In 

this English case it was held that when a note payable by instal- 

ments contains a provision that if default be made in payment. 
of one instalment, the whole shall be due, the cause of action: 
arises upon the first default for all that there remained owing 

of the whole debt, and limitation has to be computed from the 

date of such default. 

. In Hurri Pershad Chowdhry v. Nasib Singh (2), it was held 
that a clause in-the decree to the effect that on non-payment of. 
an instalment by the specified date it should be in the power 
of the decree:holder to raalize the whole amount was not intended 
to give him the option of waiving the default if he pleased, but 
that it implied nothing more than the usual condition that on 
nonpayment of an instalment the whole decretal amount 
becomes exigible. It was further held that as the first instalment 
had not been paid on the due date, the application for execution 
not. having been made within 3 years from the date when the- 
whole amount became due was barred by limitation. It was 
also held in this case that mere abstinence from suing cannot 
amount to any waiver, 

`. Sitab Chand Nakar vy. Hyder Mollak (3) was a case of 
a mortgage-bond executed by the defendants whereby a sum 
of money was made payable by four instalments and the 
plaintiff was given the liberty in case of any default to sue 
either for the amount of that instalment or for the whole 
amount then due ; it was held that limitation ran from the date 
of the first default. In this case it was remarked that where 
there is an optional right given to enforce payment of money 
such right may be waived, but when it is not waived or where 
there is nothing to show that it has been waived, limitation would 
run from the date when the right accrues. The learned Judges 
who decided this case relied upon certain observation of Lord. 
Denman, Chief Justice, in Hemp v. Garland (1) referred to above, 
The observation being: “That if he (plaintiff) chose to wait 
till all the instalments become due no doubt he might do so; 
but that which was optional on the part of the plaintiff would. 
affect the right of the defendant who might well consider the 
action as accruing from the time the plaintiff had a right to. 
maintain it.” The learned Judges who decided this case further , 
remarked that the money sued for became due according to the 
terms of the bond when the first default inthe payment of an 


(1) 4Q, B 519. (2) (1804) L L BR. 21 Calo, 542 
(B) (1898) L L, B, 94 Oslo, 251. 
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instalment was made and it became due none the less because the 
right to enforce immediate payment was optional with the creditor. 

Jadab Chandra Bakshi v. Bhatrab Chandra Chuckerbutty (1) 
was a case of an instalment bond wherein it was stipulated that 
on default being made in payment of any one instalment the 
creditor would be at liberty to realize the amount covered by all 
the instalments. It was held that in such a case limitation would 
run from the date of the first default unless there was a waiver 
by the creditor of the right to demand the whole on a default 
by subsequent acceptance of an over-due instalment. The 
learned Judges who decided this case dissented from the decision 
in the case of Chander Kamal Das v. Bisessuri Dasaya (2) and 
followed the decision in the case of Hurri Pershad Chowdhry v, 
Nasib Singh (3). 

The preponderence of the authorities supported by the 
decision of the Full Bench quoted above is to the effect that in 
the case of instalment bonds with the stipulation of the whole 
debt becoming due on the failure of payment of a certain 
instalment, limitation would begin to run from the date of the 
non-payment of that instalment unless there has been a waiver 
by the decree-holder by the acceptance of the over-due instalment. 

“In view of the conflicting rulings on the subject of waiver 
we feel bound to follow the decision of the Full Bench in the 
case of Hurronauth Roy v. Makeroolak Mollah (4). It is‘true that 
case was decided under Act XIV of 1859, in which there was no 
provision corresponding to Article 75. But it was followed in 
Monmohan Roy Y. Durga Charan Gooes (5) in 1888, = the 
principle it embodies in our opinion is still the law. 

We hold that mere abstinence on the part of the plaintiff i in 
this case from bringing a suit for the recovery of the whole 
amount due on the failure of the payment of the first two 
instalments did not amount to waiver. The cause of action arose 
on the 12th June 1899 and limitation began to run from that 
date. Under section 9 of the Limitation Act no subsequent 
disability or inability could arrest the running of limitation. 


In the above circumstances we think that the judgment of. 
the Small Cause Court is correct and we therefore discharge the. 


present Rule. Cost two gold mohurs, 


AUT. A Ride discharged, 
(1) (1904) L L. B. 81 Calc, 207, (B) (1804) I. L R, 21 alo, 542, 
(8) (1888) 18 O. L. R. 243. con (1887) 7 W. B. 31. 
(5) (1888) L. L. R, 18 Oale. 50a: 
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Before Mr. Fustice Harington and Mr. Fushce Brett. ` 
GOPINATH MAHAPATRA ~’ 


- v. a 


KASHINATH BEG.* - 


Priority—Morigage dscres-—Deores for arrears of rert—Sals held suba 
— Position of psrokasr—Bengal Tenancy Act (VIII of 1885), Seos 85, 
107—Tvansfér of Property Act (IV of 1888), Seo, 78, 

“The purchaser in exechtion of a rent-decree has priority over the nana 
in execution of a mortgage decree. 

A mortgagee obtained a decree upon his mortgage in Mey. 1900, In Jonė . 
the landlord of the mortgagor filed @ suit for arrears of rent, the suit was 
decreed and the property sold in execution in September 1901. 

~ In 1904, the mort gage-decree was executed and the purobaser in execution 
claimed to hold thé land in preference to the purchaser in exacntion of the 
rent-decree, who had served a notice under Sec. 167 of the Bengal-Tenanoy Act: 
. Hold, the purchaser in execution of the rent-decrea w was entitled to pola: 
the land free of encumbrances, 


‘Appeal by the Plaintiff, ind 
Suit for declaration of title to, and possession of property. 
` The material facts and arguments appear from the judgment 


i of Harington J. 


. Babus Samatul Chundra Dutt and Nanda Gopal’ Batta., 
charjee for the Appellant. 


‘| Babu Nagendranath Ghose f. witk Babu Bidhu Bhusan 
Cangal ) for the Respondent; - i 

Gy A. V. 

The following judgments were delivered :° i 


’ Harington J.—This is an appeal by the plaintiff in a suit 
sae ‘declaration of title. and possession of cettain properties 
against the judgment of the Subordinate J paga in favour of: the 
defendant. ow - . 

The. property in Aveda was soid on September rth, Igor 
in-execution of a decree for arrears of rent and was bought by 
the appellant, the rent suit having been commenced in June 1900. - 

Previous to the bringing of the rent suit, a suit: had: been’ 


peal trom A te Decrees No, 1463 of 1906, against the daciaion of 
Bats anan Ste, Paina’ oan Midnapore, dated the 28th 
at a. tosh Banerji, M Dani datea 

the llth November 1808. eee 


You. TA) wlan count. = 3 
brought against the tenant on a mortgage and on May 14th 190 abba 
a mortgage decree had been made. 1908, 

The property was brought to sale under this decree in 1904, g opinat Wi Mahapatra 
and was purchased by the mortgagee (respondent in the present 
appeal) who obtained possession in August 1904. = 

The appellant served a notice on the respondent under sec-  Harlagiom J. 
tion 167 of the Bengal Tenancy Act annulling the encumbrance, 
but the respondent contends that the encumbrance having been 
merged in a decree of the Court in the mortgage suit, the appel- 
lant has no power to annul it under section 167 and relies on a 
decision in Akoy Kumar v. Bejoy Chand (1). 

For the appellant it is contended that his right could not 
be affected by the mortgage granted by the tenant, that the 
rent was a first charge on the property, that he could annul any. 
lien which the. tenant purported to create in priority to the 
rent, and that as he was no party to, and had no notice of the 
mortgage suit, he was not bound by the decree, and has not lost 
his right to annul the lien under section 167. 

For the respondent it is contended that the sale at which 
he purchased was held subject to the mortgage decree in the. 
suit of 1900 and that the mortgage ‘not having been annulled 
before the decree was made, it was too late for the appellant to 
seek to annul it under section 167. : 

The question really resolves itself into one of priorities, = 
and I think it is clear that the landlord’s charge on the land for 
rent is prior to the charge created by the tenant in favour of 
the mortgagee, “°° o7 o7 a: j ik Sees 

By section 65 of the Bengal Tenancy Att ra arrears of rent 
are made a’first charge on the holding. Had the mortgagee 
therefore proceedéd to execute his mortgage decree of May 1900 
before September 1901, he could have only sold subject to the 
charge created by law i in favour of the landlord for the arrears of | 

rent. He did not do this, “but waited till 1904 when he sold , 
under his mortgage decree.. In my opinion ha was then in the 
position of a second mortgagee, the property having been already 
sold in execution by the landlord who was gua his decree for 
arrears of rent in a position very similar to that of-a first 
mortgagee. i 

By séction 73_0f.the Transfer ai eee Act when pro- 
perty is sold for arrears of rent subject to a mortgage, the mort- 
gagee is entitled to enforce his mortgage against the surplus 
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purchase money, if any, and that is the position of the respon- 
dent in the present case. 

. The mortgagee cannot by postponing the execution of his 
decree acquire greater rights than he would have had if he 
had executed it prior to the sale for arrears of rent. If he had acted 
promptly he might have sold subject to the arrears of rent. If 
he had executed his decree before the property was sold in 
execution of the rent decree, he might, on paying off the rent 
decree, have purchased the mortgaged property free of -encum- 
brances. 

He failed to take either of these courses. 

I think, therefore, that the purchaser at the sale in execution 
of the rent decree took the property free of encumbrances, and 
is entitled to possession, 

The result is that the appeal must be allowed with costs. 

Brett. J.—I agree with my learned brother that the 
purchaser in execution of a rent decree has priority over the 
purchaser in execution of a mortgage dercee. I, therefore, agree 
that the appeal should be decreed. : 

N. K. B. Appeal decreed. 


Before Mr. Jusiice Mookerjee and Mr, Justice Carnduh, 
KEDAR NATH CHOWDHURY, AND ON HIS DEATH 
HARA KUMAR BAGCHI AND ANOTHER 


v. 
JATINDRA CHANDRA ROY AND OTHERS. 
Hindu Law—Recersionsr—Lank fomale not holding as Asir qf last malo—Limita- 
_ ton, wohon begins to run—Limitation Aot (XV of 1877), Boh, IZ, Art, T41. 
Although the Statute of Limitations oan never begin to run against the 
reversloner in consequence of possession or dispossesaion of a female, ao long as 
she holds as heir of the last male, if she holds under some olaim of ttle indepen- 
dent of him, her possession is hostile to the rightful heir or reversioner from the 
time it begmua, 
Lachhan Auntbar v, Alarxorath Ran (1) distinguished, 
Ruschor Das 4, Parbatibhai (2) and Roy Radha Kusen 9, Nawratan 
Lal (8) followed, 
Appeal by the Plaintiff, 
Suit for possession of property. 


SADHA ee Tom Appelli Ka OE bane 877 of 1906 against the decision of 
Subordinate Judge of Jessore, dated 9 lst 
ii a kandahan a a a a ga A 
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The material facts and arguments appear from the judgment, 
Babu Pramatha Nath Sen for the Appellant. 


Babus Mahendra Nath Roy and Krishna Prasad: Sarvadht- 


Aart for the Respondents. 
The judgment of the Court was delivered by 


Mookerjee J.—The circumstances which have given rise to 
this appeal may be briefly stated. One Bani Chandra Acharya 
died, according to the plaintiff, in 1871, and according to 


the defendants, in 1864, He had a brother Radhamohan 


who died about the year 1876. Their mother Rammoni, 
according to the present appellants, died on the 3rd of April 
1892, but according to the respondents, died sometime in 1889, 
The plaintiff as reversionary heir of Bani Chandra commenced 
this action on the 31st March 1904 to recover possession of the 
disputed property which was admittedly a part of his estate, 

In the Court of first instance, the plaintiff was met by 
various defences, amongst which the most important was the 
plea of limitation. The learned Munsiff found that Rammoni 


died, as alleged by the plaintiff, on the 3rd April 1902, that 


Article 141 of the Limitation Act was applicable to the case and 
that consequently the claim was not barred by limitation, 

Upon appeal, the learned Subordinate Judge held that 
Article 141 was not applicable at all and that the case was 
governed by the decision of their Lordships of the Judicial 
Committee in the case of Lachhan Kunwar v. Manorath Ram (1). 
He found in substance that Radhamohan executed a will by which 
he left his properties to his mother Rammoni who held not only 
the share of Radhamohan but also that of Bani Chundra under 
the will ; in other words, Rammoni held the disputed property 
not as the heir of Bani but as absolute owner by virtue of the 
will of Radhamohan. In this view of the matter, the Subordi- 
nate Judge beld that the plaintiff had no title to the property, 
because his title had been extinguished by adverse possession for 
the atatutory period on the part of the mother of Bani. 

The plaintiff has now appealed to this Court and on his 
behalf it has been argued that the learned Subordinate Judge 
has taken an entirely erroneous view of the effect of the decision 
of the Judicial Committee in Lachhan Kunwar v. Manorath 
Ram (1). In our opinion this contention is well founded and it 
has not been seriously contested by the learned vakil for the 

(1) (1804) I. L R, 33 Cale 445,- 
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respondents. The effect of the decision of the Judicial Committee 
in Lackhan Kunwar v. Manorath Ram (1) was fully discussed 
by this Court in the case of Roy Radhaktssen v. Nauratan Lal; (3), 
in which it was pointed out that the facts which gave rise 
to that litigation: were of a peculiar character, and: all that 
the Judicial Committee intended to lay down was that although 
the statute of limitation can never begin to run against the 
reversioner in consequence of possession or dispossession of a 
female, so long as she holds as heir of the last male, if she holds 
under some claim of title independent of him, ber possession is 
hostile to the rightful heir or reversioner from the time it begins. 
That this is so is obvious from-an examination of the, later 
decision of the Judicial Committee in Rugchor Das Vandrawan- 
das v, Parbatibhas (3). Now inthe present case it is quite clear 
that when Bani Chandra died, whether he died in 1864 or 1871, 
Rammoni became’ entitled to his “share of the property. At 
that ‘time and for many years afterwards, Rammoni and 
her son Radhamohan lived as members of a joint family and 
there does not appear to be any solid foundation for the 
suggestion that Rammoni might have been excluded from 
possession by her son Radhamohan who held and intended 
to hold possession of Buni’s share adversely to his mother 
Rammoni, Hven if it was proved that possession was with 
Radbamohan, as he constituted a joint family with his 
mother, such possession must, upon well-established principles, 
be treated in the first instance as rightful possession of _joint 
property by a co-owner. If, therefore, there was no “adverse. 
possession on the part of Radhamohan at the time when Bani‘ 
died, it is difficult to appreciate how the possession of Rammoni- 
became adverse when Radhamohan himself died. Even'if it be 
assumed, therefore, that Rammoni came into actual possession 
of the property upon the death of Radhamohon, her possession 
must be attributed to her character as heiress of her son ‘Bani’ 
Chandra. It is clear, therefore, that, as against the plaintiff r rever- 
sioner, limitation began to run from the death of Rammoni.” 
The Court of appeal below however, has not decided when’ she, 
died, and as already stated, upon this point, the parties are at. 
variance. The plaintiff alleged that Rammoni‘died on the 22nd 
Chaitra 1298, whereas according to the defendants she, died 
sometime in 1296. It is necessary, therefore, to send back the: 


i) C804) 1. L. B. 33 Galo, 445 - (2) (1907) 60. L, J 490, nt 532, 
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case to the Subordinate Judge in order that the question of si hes 
limitation may be decided under Article 141 of the Limitation 1908. 
Act, with reference to the point of time when Rammoni died, Kedar Nath 
It has been suggested by the learned vakil for the respon- Ohowdbati 
dents that if the case is to be remitted, liberty ought to bẹ Jatindra. Ohandra 
reserved to them to argue other questions which were taken in 
the grounds of appeal before the lower appellate Court. He Moekerjen, J 
specified two such questions, namely, first, the question of ii 
surrender of the interest of Rammoni in favour of Radhamohan 
and secondly, the question of the legal necessity for the alienation 
which is the foundation of the title of the present respondents, 
It is to be observed, however, that although these points appear 
to have been taken in the memorandum of appeal, it is manifest 
that they were not pressed before the Court, as the learned 
Subordinate Judge expressly states that the only point urged 
before him was the question of limitation. We do not think 
it would be right for us at this stage to allow the respondents 
to reopen questions which were not pressed before the Subordi- 
nate Judge at the time of the first hearing of the appeal, 
The result, therefore, is that this appeal must be allowed, 
the decision of the Subordinate Judge set aside and the case 
sent back to him to be tried with reference to the one point 
mentioned in this judgment. 
Costs of this appeal will abide the result. 
N. K. B, Appeal allowed ; case remanded, 


Before Mr. Fustice Brett and Mr. Justice Coxe. 


DURGA DASS NARAIN AND OTHERS OIvin. 
v. 
UMATUL HOSEIN BEGUM AND OTHERS.” 


Hindu Law—AMliakshara Sohool, family governed by— Krocution of deoree— 
Representatives of judgmsni-debtor, relief against, by attachmoat and sals 
of joint property—Oode of Civil Procedure (dot XIV of 1882), Boos, 223, 
824, 228—Rectoal of swecution proceedings by the Court which passed the 
doors, after it had been once transferred te another Court for semsoution and 
returned, ote 


haa ana 
February, 17. 


. The Court to which a decree is sent for execution must on the termination 
of the prooeedings in that Court certify to the Court which passed the decree 
the result of those proceasdings, and after such a certificate, it is necessary that 
in order that the dearee-holder may subsequently proceed to execute the dooree, 
he should make an application to the Court which passed the deoreé so that the 
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decree may again be sent beck for execution to the other Oourt, but it was not 
the intention of the legislature-nor does it follow from this ‘proceduré that wher 
an application for execution has been sent back a second time-to the mame 
Court for execution against the same property, it most be held that the attach- 
ment of that property which was made in the progeedings in execution in that 
OCogrt of necessity came toan end when that case was struck off. The same 
effect should follow in the course of the proceedings taken in exeoution in the 
Court to which -fhe decree had- been sent under section 228 of the Code of 
Ojril Procedure, as would have followed if the proceedings had been taken in- 
the.Oourt which passed the deoree and the sme principles should apply. - - 


_Puddomonss Dossos v. Roy Mwthoora Nath Ohowdiry (1) and The Banh of 
Upper d Jadia v Shoo Prosad (2) referred to, 


f 


When the Court to which a deoree had been transferred for execution sends 
it baok ander section 328, Oivil Procedure Code, to the Court whigh passed the 
dparce, that’ Oonrt, t'e. the Gourt which passed the dearee has power to decide 
whether the dearee-hol ler ‘gould execute the decree against the legal representa- 
tives “of the jodgment-debtor, The property of the jodgment-debtor having 
already heen attached by the Court to which 16 had been sent for exooution, 
apd an order for its sale having been made, the deoree-holder was entitled to 
follow that property in execution against the sons. 

The Bloagiri Zamindar v. Tirucexgada (8) reforred to 

. Appeal by. Judgment-debtors. 

Applicdtion for execution ‘of decree ia the representatives 
of ‘the judgment-debtors. o 


The facts of the case appear fully from thé judgment. 
Babus Umakali atieherjes and ¥nanendranath Bose for the 
Appellants. 
Moulvie Makommed Yusuf and Babu MaR Lal for the 
Respondents. 
The judgment of the Court was delivered by 


Brett J.—The present appeal is directed against an order 
of the Subordinate Judge of Patna directing that the decree 
obtained in his Court against the father of the appellants should 
be sent to the District Judge of Gaya for execution in order that 
the decree might be executed by the sale of certain property 
which had been attached by the District Judge of Gaya in 
proceedings taken previously in execution ofthe same decree 
in his Court. The execution case had been struck off for default 
by the Judge of Gaya after the property had been attached and’ 
the decree had been returned to the Subordinate‘ Judge of Patna, 

It appears that the present respondent brought a suit 


(1) (1878) 20. W. R. 138. _ (2) Q87) I L R, 19 All. 483. 
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against the father of the present appellants and obtained a 
decree on the 17th February 1904, for Rs. 8 699-5 in the Court 
of the Subordinate Judge of Patna. Afterwards the decree- 
holder applied for execution of the decree by attachment and 
sale of the property belonging to the judgment-debtors i in the 
District of Gaya and put in an application under section 233 of 
the Code of Civil Procedure praying that the-decree might be 
sent for execution to the Gaya Court. In consequence the 
Subordinate Judge. of Patna drew up the necessary. proceeding 
and in December, 1904, sent the decree to the District Judge , of 
Gaya for execution. On the 24th December 1904, the decree- 


holder. -applied for execution. of the decree by attachment cand f 


sale of certain immovable properties of the judgment-debtos 
situated within the District of Gaya. The properties, were 
attached on the 20th January, 1905 and on the 13th Febryary, 
.1905, the sale proclamation was ordered to be issued and; it 
was duly served on the 18th March, 1905. On- the 31st March, 
1905, the present, appellants, one of whom was minor, applied 
under the. provisions of section 278 of the Civil. Procedure 
Code.to have their sharesin the ancestral properties released 
from attachment. It must be noted that the appellants with 
the arjginal judgment-debtor were members of a joint Hindoo 
family governed by the Mitakshara law. Their application was, 
however, struck off for default.on the 26th May 1490517 Subse; 
quently their father, the original judgment- -debtor paid, in July, 
August and September in three instalments, the. sum _of 
Rs, 1,300 in satisfaction of the decree and ‘in October, , , 1995, he 
died. The sale of the attached properties appears . to haye: been 
stayed in consequence of the paymënt of these syms in satis- 
faction of the decree, the attachment remaining subsisting. -The 
case was fixed for hearing on the 1st November in the Court of 
the District Judge of Gaya and on that date intimation. was 
‘given to the Court that the judgment-debtor had died, . Qa. | the 
end November the pleader for the. decree-holder’ appears to 
have been sent for and on his representing | that he had received 
no instructions from his client, the case- was -struck off. After- 
wards the District Judge of Gaya returned the „decree to. ‘the 
Subordinate Judge of Patna with a certificate. stating to what 
extent the-decree, had been executed and how farit. remained 
unexecuted, Kaga 
On the 9th December 1905, the present. respondent, put in 
an application before the Subordinate Judge of Patna praying 
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that as the proceedings in execution in the Gaya Court had 
failed owing to the death of the judgment-debtor, the decree 
might be sent to the District Judge of Gaya with a certificate 
to enable her to realise the balance of the decretal amount 
through that Court. An objection was taken by the present 
appellants who had been substituted on the record as legal 
representatives of the original judgment-debtor, on the ground 
that the Gaya Court was the proper Court in which the appli- 
cation ought to have been made and that the Patna Court had 
no jurisdiction to entertain it. The Subordinate Judge of Patna 
however held that as the District Judge of Gaya had sent the 
decree back’ to his Court under section 223 of the Civil 
Procedure Code, his Court being the Court which passed 
the decree had power to decide whether the decree-holder could 
execute the decree against the legal representatives of the 


judgment-debtor. Further he held that as the property of the: 


judgment-debtor, had been already attached by the Court of the 
District Judge of Gaya and as there had been an order for its 
sale, the decree-holder was entitled under the law to follow 
that property in execution against the sons, the present appel- 
lants, and in support of this view he relied on the case of Zhe 
Stvagtrt Zamindar vy. Téruvengada (1). 

He accordingly directed that the decree should be sent back 
to the District Judge of Gaya for execution. 

It is against this order that the present appeal has been 
preferred. 

The contention which has been advanced in support of the 
appeal is that having due regard to the provisions of sect ions 223, 
224 and 228 of the Civil Procedure Code, after the decree bad 
been sent to the District Judge of Gya for execution, the 
Subordinate Judge of Patna had no seisin over the proceedings 
in execution, but the District Judge of Gaya alone had seisin 
over those proceedings and, that when the District Judge of 
Gaya on the 2nd November 1905 struck off the execution case and 
under section 223 certified the fact and the result of the proceed- 
ings in execution of his Court to the Court of the Subordinate 
Judge of Patna, he became /tncius officio and that the attach- 
ment of the property which had been made in March 1905, 
ceased to subsist. Thereafter on an application by the present 
respondent, the Subordinate Judge of Patna was not competent 
to revive the proceedings so as to enable the respondent to 

. (1) (1884) L L. B. 7 Mad, 899 
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execute the decree by sale of the property which had been 
attached by the Court of the District Judge of Gaya, 

The learned vakil who appears in support of the appeal 
admits that if the proceedings in execution had been taken in 
the Court of the Subordinate Judge of Patna the effect of the 
dismissal or striking off of the proceedings would not have been 
to remove the attachment already existing on the property. 
That this is so is clear from a decision of this Court in the case 
of Puddomonee Dassee v. Roy Mathoora Nath Chowdhry (1), and 
from a decision of the Allahabad High Court in the case of The 
Bank of Upper India v. Sheo Prasad (2). The learned vakil, 
however, argues that as the proceedings in execution were taken 
in the Gaya Court and as that Court after striking off the case 
had returned the proceedings to the Sub-Judge of Patna with a 
certificate under section 223-of the Code of Civil Procedure, the 
Gaya Court then became functus officio and all the proceedings in 
that Court including the attachment came to an end. We are 
not prepared to accept this contention. No doubt, under the law 
the Court to which a decree is sent for execution must on the 
termination of the proceedings in that Court certify to the Court 
which passed the decree the result of those proceedings, and:after 
such a certificate it is necessary that in order that the decree- 
holder may subsequently proceed to execute the decree he should 
make an application to the Court which passed the decree so 
that the decree may again be sent back for execution to the other 
Court ; but we do not think that it was the intention of the legis- 
lature or that it follows from this procedure that when an appli- 
cation for execution has been sent back a second time to the 
same Court for execution against the same property, it must be 
held that the attachment of that property which was made in the 
proceedings in execution in that Court of necessity came to an 
end when that case was struck off. In our opinion the same effect 
should follow in the course of the proceedings taken in execution 
in the Court to which the decree had been sent, under section 223, 
Code of Civil Procedure, as would have followed if the proceedings 
had been taken in the Court which passed the decree and the 
same principles should apply. 

We think, therefore, that the view which the Subordinate 
Judge has taken is correct and that the attachment must be he! 
to have subsisted in the Court of the District Judge of Gaya even 
though the District Judge on the representation of the pleader 
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for the decree-holder that he had no instructions, dismissed the 
proceedings on the and November 1905 and sent back the decree 
with his certificate to the Subordinate Judge of Patna. 

“The application to the Patna Court was made on the gth 
December 1905 that is to say just about a month after the -date 
of dismissal of the proceedings in the Gaya Court, and there is 
nothing to show that the decree-holder was not diligent in 
prosecuting the proceedings in execution.- We, therefore, think 
that the grounds which have -been urged in support of, the 
appeal fail and the appeal must be dismissed with costs, the 
hearing-fee being assessed at five gold mohurs, ; ên 

- The learned- vakil for the appellant admits that even if we 
had not taken this view, then on the authority of the decision 
of the Full Bench in the case of Amar Chandra Kundu v. Sebak 
Chand Chowdhury (1), it would have been necessary for us to 
send the case back.to the Subordinate Judge of Patna in order 
that he might send the decree for execution to the District 
Judge of Gayain order that that officer might determine how 
far the properties of the sons as legal representatives of their 
deceased father were liable to sale in satisfaction of their father’s 
debt. - . io 

‘Appeal dismissed. 


- (1) (1907) I. L. B 84 Calo. 643. Hy 


Before the Hon'ble. R. F. Rampini, Acting Chief Fustice 
and Mr. Fustice Ryves. 
SATIS CHUNDER MUKERJI 
' v. 
COL. A. R, PORTER. 7 
“Action sale—Agreomont not to bid—Re-sale for deoratal amount, agreement- for 
- — Barrios of notios in Magland, how to affoot—Practice, 


An afrangement between the dearee-holder and a oo-sharer of the judgment- 
debtor that they would not bid against each other but that the latter would get 
the property from the dearee-holder auotion-purchaser for the amount of the 


decree, does not amount to fraud and is not in itelf suffoient to vitiate an 


auction sale. 
Mahomed Mira Ramdher Y. Bavvasi Vijaye (1) referred to, R 
Therservice of notioe of appeal to the High Court was made over to the 
appellant's pleader for service on tha respondent through an agent to be 
-* Appeal from Order No. 222 of 1906, against an order of O, P. Boachoroft, 


Em, Distriot Judge of 2{-Perganahs, dated the 4th April 1906, 
(Ú (1899) L L. R, 38 Mad. 337, J 
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appointed for that purpose, ns the respondent left for England-and his wheres 
abouts were unknown and could not be ascertained on enquiry. 

Appeal by the Auction-purchaser. 

Application to set aside an execution sale anes sections 
244 and 811 of the Code of Civil Procedure (Act XIV of 
1882). 


The facts of the case appear KANA from the judgment, 


Babus Hara Prasad Chatterjee and Sashi Sekhar Bosa 


for the Appellant, 
No one for the Respondent, 


The judgment of the Court was delivered by 


Ryves J.—This appeal arises out of an order of the Addis 
tional District Judge of Alipur setting aside a sale in éxecution of 
a decree under the provisions of sections 244 and 311 of the 
Civil Procedure Code. The judgment-debtor in his application 
stated that there had been no attachment of the property sold, 
that the decree-holder fraudulently and dishonestly caused the’ 
suppression of the service of the sale proclamation on the pro- 
perty sold and.that no sale-proclamation was ever served on the 
property and- that the decree-holder, who was the auction- 
purchaser, with fraudulent intention, under-estimated the value’ 
of the property and purposely abstained, with a view to cause 
wrongful loss to the petitioner and wrongful gain to himself, 
from mentioning the share of the petitioner in the property 
sold. These are the only allegations of fraud, The petitioner, 
however, went on to say that “on account of non-publication 
of the sale, there were no dona fide bidders at all and although 
your petitioner's co-sharer, Mrs. Evennett, was present on the 
first day of the sale and she and the decree-holder bid against 
each other, on the second day she desisted from bidding any 
further, .and the petitioner believes that she was dissuaded 
by the decree-holder from bidding any further.” In conse- 
quence. of all these circumstances, it was alleged that the pro- 
perty had been sold at a grossly inadequate price. The lower 
Court has found on evidence—and we agree with that finding— 
that there is no reason to suppose that the attachment of the 
property and the service of the ‘sale- -proclamation were not 
duly made. The property in question is a lease-hold of some 
17 bighas situated at some distance from Ballygunge i in a lonely 
and jungly locality and belonged to the judgment-debtor and 
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Mrs, Evennett who carried on a farming business upon it, The 
judgment-debtor had erected buildings upon the property 
and had expended a considerable amount of money in s0 doing. 
The decree-holder’s decree at the time of the application for 
sale amounted to Rs. 5,697-7-9. The money was due for mate- 
rials supplied to the judgment-debtor for the erection of some 
of these farm buildings. There were other decrees also outstanding 


“on similar accounts. The lease had two years to run at a 


monthly rental of Rs. 50 with the stipulation that, if the rent 
was not paid for two months, the lease should terminate, and 
there was a clause in it under which the lessees had the option 
to buy the property for Rs. 15,000 and, if they failed to exercise 
this option, the buildings that had been erected would become 
the property of the lessor. It appears that Rs, 15,000 was not a 
cheap price for this piece of land which, from its locality and 
nature, is unsuitable for any thing but farming purposes which 
had not in the past proved very successful. It is not easy 
therefore to estimate the market value of the judgment-debtor's 
share in the lease. On the first day of the sale, it appears that 
Mrs. Evennett made a bid of Rs. 5,630. This was the highest 


-bid on that occasion. It was, however, not accepted and the 


property was put up again the next day, when it was knocked 
down to the decree-holder for Rs. 5,685. Mrs. Evennett, in her 
evidence {stated that she came intending to bid on the second 
day and was ready to bid up to Rs. 6,000, that she did not do so 
because the decree-holder’s pleader asked her not to bid, and an 
agreement was come to between them that the decree-holder 
should sell her the property for the amount of his decree and 
that, relying on this assurance of the decree-holder’s pleader, 
she did not bid. She admitted in her cross-examination that 
she thought that the decree-holder wanted to bid up to his claim. 
He told her that he would settle it for less with her ; he said he 
would be reasonable and so she asked him to let her pleader. 
know the lowest amount he would take and to write to her on 
the subject. That was before the sale on the second day. She 
thought the decree was for Rs. 5,830 ; it was not over Rs. 6,000, 
She further stated that she offered the decree-holder Rs. 3,000 
after the sale. The decree-holder himself also gave evidence, 
He denies that he bad any talk with Mrs. Evennett before the 
sale. He says, “after the sale was over, Mrs. Evennett asked 
me whether I could return to her the property sold, I said 
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I could return it if the decretal amount was paid to me, I said 
I could return it if I got Ra 5,700 decreed by this Court and nearly 
Rs. 140 the costs of the High Court.” This is all the material 
evidence as to what happened. On these materials the lower 
Court has found that Mrs. Evennett was willing to bid up to 
Rs 6,000. It says; "Taking her evidence with that of the 
decree-holder, I think there must have been some understanding 
between them that they would not bid against each other but 
that she would get the property back for the amount of the 
decree.” Accepting this finding which is the most favourable 
to the judgment-debtor that can be arrived at, in our opinion 
it would not be sufficient to justify, as the lower Court rightly 
held, the setting aside of the sale. The lower Court, however, 
has gone on to hold that Mrs. Evennett was in a fiduciary rela- 
tion to the judgment-debtor and was taking advantage of her 
partner's absence to buy his share as cheaply as she could and, 
to effect this, came to an understanding with the decree- 
holder. Then, quoting a passage from the judgment of the 
Privy Council in Mahomed Mira Ravuthar v. Sarvasi Vijaya 
Raghunadha Gopalar (1), he held that this arrangement was in 
itself sufficient to vitiate the sale and consequently he ordered 
it to be set aside. 

It appears to us that the learned Additional Judge has 
misapplied the ruling of the Privy Council, the ruling on which he 
relies, Mahomed Mira Ravuthar v. Sarvast Vijaya Raghunadha 
Gopalar (1). The facts of the case are set out in Fayintlabdin v. 
Gopalar (2), and are very similar to the facts found in this case. 
In that case, the judgment-debtor was a minor under the Court 
of Wards. His property worth Rs. 15,000 was put up for sale 
under two mortgage-decrees. The principal judgment-debtor 
obtained leave to bid at the sale and had previously entered into 
a written agreement with one Papanad zemindar to purchase 

he property himself and sell it to Papanad zemindar for Rs. 85,000 
and it was agreed between them that the zemindar should 
dissuade other persons from bidding at the auction. It was found 
that the zemindar had dissuaded persons from bidding and the 
decree-holder himself bought the property for Rs. 78,000. The 
application to set aside that sale further alleged that the sale 
took place before the expiration of 30 days from the date on 
which the sale-notice had been published, that as a matter of 
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fact the proclamation of sale had not been published in the 
villages and that the petitioner’s interest in the villages had not 
been properly described. The Court of first instance held that 
this contract vitiated the sale. 

On appeal, the High Court of Madras held that this in itself 
was not enough to set aside the sale. It, hawever, set aside the 
gale on another ground, namely, that the decree-holder, when 
he applied for leave to bid, had suppressed from the knowledge 
of the Court the fact that he had entered into such an agreement 
with Papanad zemindar and that this suppression of fact amounted 
to fraud upon the Court, entitling the’ judgment-debtor to say 
that, in point of law, no leave to bid was granted, Their Lordships 
said that  the’case was one iq which there was a duty incum. 
bént upon the appellant to disclose all the circumstances within 
his knowledge bearing on the question of the expediency of his 
being allowed to bid, Without such disclosure, it is impossible 
for the Court to exercise its discretion.” On appeal to the Privy 
Council, this judgment was set aside and the sale was affirmed. 
The Iearned Additional Judge relies on a passage in the 
Privy Council judgment to be found on pages 232 and 233, 
namely, “the decree-holder was acting in concert with and 
partially for the benefit of one who stood in a fiduciary relation 
to the infant debtor ; and there was clearly a conflict between their 
duty and their interest.” Those remarks refer to a dictum of 
the Judges of the High Court of Calcutta in Woofendra Nath 
Strcar v. Brojendra Nath Mundal (1). The facts of that case are 
very different. There the decree-holder sought to sell the 
property belunging to a minor who was under the guardianship 
under the Court of Wards, of one Radha Mohun, who was the 
uncle of the decree-holder and lived joiutly with him. In that case 
it was proved that the agent of Radha Mohun, the manager 
of the infant judgment-debtor, dissuaded persons from bidding 
at the sale with the result, that the decree-holder himself bought 
the property_at a cheap price to the benefit of both Radha 
Mohun and himself. In setting aside that sale, the learned 
Judges of the High Court said: “ We think that when liberty 
is given to a décree-holder to bid at the sale of the judgment- 
uebtor’s property, he is bound to exercise the most scrupulous, 
fairness. in purchasing that property ; and if he or his agent 
dissuades others from purchasing at the sale, that of itself is a 
aufficient ground why the purchase should be set’ aside,” 
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With reference to these remarks, their Lordships of the Privy 
Council said that the dictum was tod sweeping in its terms: 
At the ‘same time, they ‘pointed out that the decision of the 
Calcutta High Court in itself was correct, because thé decree- 
holder there was acting in concert with and partially for the 
benefit of one who stood in a fiduciary relation ‘to the infant 
debtor and there was clearly a conflict betwae their duty oe 
their interest. . i - 
Now, in this case, Mrs. Evennett obtained no benefit what: 
ever from the sale. At the utmost, she refrained from making 
a bid because probably she hoped that she would obtain the 
property more cheaply from the decree-holder, but there was no 
duty on her to bid at all, and, on het own showing, the agree- 
ment was that she could get the property on payment’ of the 
amount of the decree-holder’s decree which she herself stated 
-was between Ra. 5,830 and 6,000. i 
We, therefore, think that there was no fraud on the part 
of the decree-holder which would jùstify us in setting aside the 
sale. There are no other grounds for setting aside the salè; 
We, therefore, set aside the order of the Court below and decree 
the appeal with costs, 5 Gold Mohurs, 
A. T. M. —_—- - Appeal decreed 
N. B.—The appeals was once placed before the Court.on the 
Lowarima List, as. the appellant failed to serve the notice of 
appeal on the respondent. The vakil for the appellant informed 
the Court that the respondent who used to live in the Fort at 
Calcutta had left India, and that his‘whereabouts were unknown 
and could not be ascertained on enquiry. Under the circums- 
tances he prayed for substituted service. On the 27th June 1907 
their Lordships (Rampini and Sharfuddin JJ.) made: the 
following order: “Jt is clear that in this case’ the substituted 
service which the pleader for the appellant suggests will not -be 
sufficient : Col. Porter -used to lItve in the Fort ; but it will-be 
-of no use to serve the notice at the Fort, as he will- not. become 
aware of it, Similarly, it will be useless to fix the notice on the 
‘property. The best way to serve the’notice on the judgment- 
debtor will be through the Secretary of State for India, who 
“will either know Col. Porter's present residence ‘or that of his 
agent in England. Let the notice be sent to the Secretary‘of 
State for service on the judgment-debtor. The notice should 
issue within one week,-so as td enable the return of the service 
to be received ard the case to come on for disposal after two 
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Orr. months’ time.” The Deputy Registrar thereupon submitted a 
1906, note to the effect that the procedure directed by the Court for 
Batis Ohuader seren of the notice of appeal was not known in the office and 
- Mukerji. submitted the same for consideration and order. The note 


Col A.B. Porter, Which is dated and July 1907 was as follows: “The Court’s 
a order below, dated the 27th June 1907, directs that the notice 
of this appeal be sent to the Secretary of State for service on 
the respondent, Col. A. R. Porter, who, it is alleged, has left 
India and whose whereabouts are not known to the appellant. 
The invariable practice on the Original Side of this Court in 
such cases is for the plaintiff to apply to the Court, by petition, 
for delivery of the summons to his attorney in order that it 
may be forwarded by the latter to an agent in England (usually 
a solicitor whose name is given in the petition) for service, by 
such agent, on the defendant under the provisions of the Code 
of Civil Procedure, after ascertaining the defendant's where- 
abouts there, the time and mode of service being verified by an 
affidavit sworn before an authorized Commissioner in England. 
The petition should state that the defendant has left India 
and gone to Europe and has no agent in India empowered to 
accept service of the summons ; that the plaintiff does not know 
the address of the defendant and that the summons cannot, 
therefore, be sent by post to the defendant. I Lave obtained 
from the Original Side two applications made in two cases 
similar to the present one with the orders of the Court recorded 
therein, and submit them for perusal. The defendant in one 
of these cases was also an officer in the Army who had left 
India for England and whose address was not known to the 
plaintiff. Please also see Belchamber’s Practice of the Civil 
Courts, page 43. This Court has never hitherto sent a process 
to the Secretary of State for service. It is, I venture to submit, 
doubtful whether the Secretary of State will act in the matter 
which may involve a great deal of trouble, and I beg the orders. 
of the Court as to whether the practice prevailing in the Original 
Side of the Court and described above, should not also be 
followed in the present case, and the appellant directed to make 
the necessary application to the Court for the delivery to his 
vakil of the notice of appeal for service on the respondent 
through an agent in England to be appointed by him for the 
purpose,” 
After perusal of the Deputy Registrar’s Note the Court on 
the 3rd July 1907 made the following order :—" The pleader for 
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the appellant is not present to-day, although he got notice of 
this matter yesterday. We therefore direct that the practice 
which prevails in the Original Side of this Court be followed and 
the appellant be directed to make application to this Court for 
the delivery to his vakil of the notice of appeal for service on 
the respondent through his agent in England to be appointed 
for the purpose. 

On the 20th August 1907 their Lordships passed this order ; 
“We think the best way to serve notice on the respondent in this 
case will be to make over the notice of the appeal to the appel- 
lant’s pleader for service on the said respondent, through an 
agent in England, to be appointed for that purpose. The 
agent will, of course, serve the notice on the respondent wherever 
he may be. Let this be done.” 

Mr Arthur Hunter of No. 19, Lincolns Inn Fields, London, 
England, solicitor, who was appointed agent for this purpose 
swore an affidavit as follows, dated 16th April 1908 :—' That I did 
on Wednesday the 15th day of April 1908 serve the above-named 
respondent Col. A. R. Porter with a duplicate copy of the notice 
now produced and shown to me marked “A” by delivering the 
same personally to the said A. R. Porter at his residence No. 29 
Montpelier Terrance, Cheltenham in the County of Gloucester, 
England. ' ee 

That the said A. R. Porter admitted to me that he- was the 
person named as respondent in the said order." —Rep. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 
CHANDANBALA DEBI 


V. 


PROBODH CHANDRA ROY CHOWDHURY.’ 


Agreement to sot aside salo—Power to modify agresment—Appeal against order 
in swsoution procosdings, 


If initially an agreement (such as an agreement between the dearee-holder 
and the judgment-debtor that an execution sale would be set aside on payment 
to the former the whole amount of decree with costs and on default the sale 
would stand good) is entared into by the parties with the assent of the Court, 
itis open to the parties at a subsequent stage with the approval of the Court 
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to modify tbat agreement, The Court cannot at the instanee of one of the 
parties and in spite of the protest of the other, vary the terms of the agreement. 

Harakk Singk v Baked Singh (1) distinguished: 

An appeal need not be preferre] against every order in an execution 
proceeding Lt is open to the party aggrieved to challenge, on appeal against the 
final order which determines the rights of the parties, the propriety of the 
interlocutory orders made in the course of the proceedings. 


Behary Lal Pundit v, Kodar Nath Mullick (9) followed t 


Appenls by the Jadgment-debtors. 
Applications to set aside execution sales. 


The facts of the case and arguments appear from’ the 
judgment. , 

Mr. Casperss and Babu Surendra Chandra Sen for the 
Appellant. ers i 

Babus Nilmadhub Bose and Sib Chunder Palit for the 
Respondent, w 

Ihe judgment of the Court was delivered ie 


Mookerjée J.—These appeals are directed against two orders 
of the “District Judge of 24 Perganahs by which he discharged 
two orders made by the Munsiff setting aside two execution 
sales held on the 29th March and 3oth October 1906, respective- 
ly. The circumstances under which these orders were made 
must be set out in detail in order that our decision may be 
intelligible. 

It appears ‘that aaa were made by the judgment- 
debtor to set aside these execution sales under sections 244 and 
311 of the Code of Civil Procedure of 1882 on the ground of 
fraud and material irregularity, During the pendency of these 
proceedings, the parties negotiated for a compromise, and on the 
ist June 1907 an application was made to the Court for an ad- 
journment to enable them to carry it out. In this application 
it was stated that a proposal for an amicable settlement was in 
progress, that the decree-holder had agréed to give back the 
auction-purchased property and that consequently a month’s 
time was necessary. The Court, however, did not adjourn the 
case for a month and fixed the 29th- June as the next date of 
hearing. On that date, the judgment-debtor made another 
application asking that the case might be adjourned again. This 
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application recited that an agreement had been entered. into by 
the parties to the effect that the sales would be set aside on pay- 
ment to the decree-holder of the whole amount of the decree 
with costs, that the judgment-debtor had not been able to collect 
the necessary money, that she was in difficulty and that she 
could not raise funds without the permission of the District 
Judge, apparently because she was in possession of her husband's 
estate as administratrix. The petition concluded with the state- 
ment that if she found herself unable to pay any money to the 
opposite party, on default of payment the sale would stand good, 
and she consequently prayed for three weeks’ time. The Court 
thereupon adjourned the case to the 2and July: It would be 
observed that this exceeded by two days the period of threa 
weeks’ time for which the parties had asked; the.explanation 
is that the first day after the three weeks as well as the day follow- 
ing were holidays andthe Court adjourned the case to the first 
cpen day after the holidays, If this petition be taken as a whole, 
it may reasonably be contended that no time was fixed for the 
payment of the money and that in any event time was not 
made the essence of the agreement, and this is thé view most 
favourable to the case of the judgment-debtor. On the 22nd 
July, there was again another petition on behalf of the judg, 
ment-debtor. In this it was stated that the money had not then 
been raised, that it could be raised only by a mortgage of the 
properties upon permission of the District Judge, and that in 
order to enable her to do so, it was necessary to adjourn the 
case for a further period of 15 days. The petition also recited 
that on the date fixed the dues would be paid and on default, 
the sale would stand good. The decree-holder signified his 
consent to this application in consideration of Rs. 9 paid on that 
date. The Court, however, did not sanction the arrangement, 
and granted only nine days’ time as appears from the following 
order recorded in the order-sheet “On the application of the 
petitioner consented to by the opposite party, ordered to be put 
up on the 31st July 1907 for hearing. Rs. 9 to be eredited to- 
wards the decretal money.” It will be observed that as the 
Court did not sanction the application of the parties, it cannot 
be successfully contended that upon the failure of the judgment- 
debtor to pay the decretal amount tothn decree-holder as agreed. 
upon, the sale would stand confirmed. On the 31st July there 


was afresh application by the judgment-debtor. In this she. 


stated that although two adjournments had been previously. 
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granted with the consent of the decree-holder for payment of 
the sum decreed to him, she had not been able to raise the 
necessary funds; she, therefore, prayed that another 15 days’ 
time might be given to her, The petition concluded with the 
following very important provision: ‘If I pay the whole of the 
decretal amount the sales will stand cancelled. On default of 
payment of the whole money on that date, the sales will stand 
good, and I shall not further pray for time.’ The decree-holder 
signified his consent in the following terms at the foot of the 
petition; “Iftbe money is not paid within the date fixed, the 
sale will stand good. Upon this condition, I take Rs. 10 and 
give sanction to this application.” The matter was then placed 
before the Court and the following order was recorded, on the 
order-sheet : “On the application of the petitioner consented to 
by the opposite party, ordered, to be put up on the 15th August 
next for orders on condition stated therein, Rs. 10 to be credit- 
ed against fhe decretal money.” When, however, the 15th 
August came, the judgment-debtor still found herself unable to 
pay the decretal amount as she had agreed to do and on that 
date she applied for further time. To this the execution credi- 
tor objected. The learned Judge did not then decide what the 
effect of a partial payment on that date or at a later stage would 
be, but permitted the judgment-debtor to deposit Rs. 150 in 
Court and allowed her time till the 21st August to pay the 
balance of the decretal money. The decree-holder, however, 
declined to accept the sum deposited. Subsequently on the 21st 
August the judgment-debtor put in another application in which 
it was stated that she had offered the balance to the decree- 
holder who had refused to accept the money. The Court there- 
upon ordered that the applicant might be allowed to deposit the 
money as prayed for. The money was deposited and on the 
27th August 1907 the Court set aside the sales, The Munsiff 
held in substance that he had jurisdiction to extend the time 
for payment of the money and that the execution-creditor was 
bound to dccept the sums deposited in Court and to apply the 
same in satisfaction of his decree. The decree-holder was dis- 
satisfied with these orders and appealed to the District Judge, 
who has held that the orders cannot be supported. His view 
in substance is that the application of the 31st July which was 
assented to by the decree-holder and confirmed by the Court, 
embodied an agreement binding upon both the parties, that 
upon breach of that agreement an indefeasible right accrued to 
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the decree-holder to demand that the sale should stand unreversed 


and that it was not open to the Munsiff in the exercise of his ` 


discretion to extend the' time for the payment of the money 
due by the judgment-debtor. In support of this view the learned 
District Judge placed reliance upon the decision of this Court 
in the cases of Uttam Chandra v. Khetra Nath Chattopadya (1) 
and Harakh Singh v. Saheb Singh (a). 

The judgment-debtor has now appealed to this Court 
and on her behalf it has been contended that the District 
Judge was in error in relying upon the application of the 
gist July 1907 and that the agreement which regulates the 
Tights of the parties is to be found embodied in the appli- 
cation of the 39th June 1907, It has also been argued 
that the effect of this petition which was assented to by the 
decree-holder was to leave it open to the Court to decide what 
would be a reasonable time within which the judgment-debtor 
might satisfy the decretal amount. The learned counsel for 
the appellant has in fact contended that after this application 
of the 29th June had been made, the Court had seisin of the 
case and it was not open to the parties subsequently to modify 
the arrangement into which they had entered’ on that 
date. In support of this contention, much reliance was 
placed upon an observation in the judgment of this Court 
in Harakh Singh v Saheb Singh (2) to the effect that in cases of 
this description, what the Court has to do is to determine 
whether the parties intended in the first conception of the agree- 
ment to make time the essence of the contract. On the other 

hand it has been argued on behalf of the decres-holder that an 
i agreement of this character can be operative only with the 
assent of the Court and that if the Court does not sanction a 
particular arrangement and refuses to grant an adjournment, 
the agreement can have no practical effect. This position 
the appellant did not contest, and we feel no doubt that it 
represents the right view of the matter. But the necessary 
inference from this position is that if initially an agreement is 
entered into by the parties with the assent of the Court, it is open 
te the parties at a subsequent stage with the approval of the 
Court -to modify that agreement. This view is in no way 
inconsistent with the decision in Harakh ‘Singh v. Saheb Singh (2), 
where no question arose or was decided as to the power of 
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the parties to modify the original agreement, The question 


` then is, was there such a modification in the present case. . In our 


opinian there is no room for doubt that whatever might have 
been the character of the original agreement of the 29th June 
1907, it was modified by the application of the 31st July 1907. 
Assume for a moment that upon the application of the 29th June, 
it would have been open to the Court as a Court of equity to 
determine what would be a` reasonable time forthe payment of 
the money ; it cannot be suggested that the Court could not at. 
a later stage upon the joint application of the parties alter that. 
agreement and give its sanction to a fresh arrangement which 
would finally regulate the rights of the parties. What was then. 
the effect of this agreement of the 31st July? Time had 
previously been repeatedly granted by the Court at the instance 
of the judgment-debtor with the consent of the decree-holder ; 
on the 31st July the judgment-debtor prayed for further time ; 
the decree-holder insisted not unreasonably, upon more 
stringent terms and demanded it as a condition precedent to the 
grant of further time that the judgment-debtor should definitely 
agree that upon her failure to pay the money on the date to be 
fixed, her right to challenge the validity of the sale should finally. 
cease, The judgment-debtor consented and the Court sanctioned this 
arrangement. We need not, therefore, consider what the position 
of the parties would have been if the arrangement proposed by 
the parties on the 31st July had not been approved by the Court ; 
possibly it might then have been open to the Court to proceed 
on the footing of the original application of the 29th June and 
exercise its jurisdiction accordingly. But after the Court had 
sanctioned the arrangement entered into by the parties on the 
31st July, the Court could not, in our opinion, subsequently at the 
instance of the judgment-debtor and in spite of the protest of the 
decree-holder, vary the terms of the agreement. This is clear from 
the decision of this Court in Aarakk Singh v. Saheb Singh (1). 
As the learned vakil for the respondent contended, there 
were three parties to the agreement, the decree-holder, the judg- 
ment-debtor and the Court, and once the agreement had resulted 
from their concurrence, it could not -be subsequently modified 
except by the assent of each and every one of them. That was not 
done in this case. We must, therefore, hold that the orders of the 
Munsiff made on the 15th August 1907 permitting the judgment- 
debtor to deposit Rs. 150 on that date to the credit of the decree- 
(1) (4907) 6 0, L. 9.176, 
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holder and also allowing her time to put in the balance, of the 
decretal money on the 21st August, were made without jurisdiction, 
The learned counsel for the appellant however contended that 


if this view be adopted, the decree-holder ought to have imme-" 


diately preferred an appeal against these orders. In our opinion, 
it was not necessary for him todo so. As was pointed out by 
this Court in the case of Behary Lal Pundit v. Kedar Nath 
Mallick (1), an appeal need not be preferred against every order 
in an execution proceeding ; if the contrary view prevailed, and 
if appeals were allowed to be preferred against interlocutory 
orders there might be innumerable appeals in the course of one 
execution proceeding. It is open to the party aggrieved to 
challenge by an appeal against the final order which determines 
the rights of the parties, the propriety of the interlocutory 
orders made in the course of the proceedings. Besides, in this 
case, as the learned vakil for the respondent pointed out, in the 
appeal which was preferred against the final order, the order of 
the 15th August was specifically mentioned as an order which 
ought not to stand. Weare of opinion, therefore, that it was 
open to the learned District Judge in hearing appeals against the 
orders of the 27th August to determine the validity of the orders 
of the 15th August. l 
On these grounds we must hold that the orders of the 
District Judge are correct and should be affirmed. The result is 
that the appeals fail and must be dismissed with costs. We assess 
the hearing fee at one gold mohur in each cage.. 
A. T. M. Appeals dismissed. 
i (1) (1801) I. L. R. 18 Calo, 489. 


APPELLATE CRIMINAL. 


Before Mr. Justice Holmwood and Mr. Justice Ryves. 
BASIRUDDIN AHMED SHEIKH 
v 


THE KING EMPEROR* 

Oriminal Procedure Code (Act V of 1898), Boc, 240—Withdrawal of further 
proosedings—Ssveral chargos of enbessloment—Penal Codo (Act XLV-of 
1860), Seo, £08, 

Case in which the High Court in appeal directed withdrawal of remaining 
charges (of embezzlement) against the acoused, under section HO of the 

Criminal Procedure Oode. 


*Oriminal Appeal No. 649 of 1908 the conviction and sentangs by 
the Beaslons Judge of Mymensingh and a Jury, dated the 23th July 1908, 
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Appeal by the Accused. 
Case of criminal breach of trust. 


The material facts and arguments appear from the judgment. 

Mr. K. N. Chaudhuri and Babu Fatindra Nath Lahiri for 
the Appellant. i 

Babu Srish Chandra Chowdhuri (Assistant Government 
Pleader ) for the Crown. 


The following judgment was delivered : 


This is an appeal from a conviction under section 408 of. 
the Indian Penal Code and a sentence of two years’ rigorous 
imprisonment passed by the Sessions Judge upon the unanimous 
finding of the jury that the accused Basiruddin Ahmed Sheik 
was guilty in regard to all the ten receipts upon which he had 
been charged. There appear to have been certain other charges 
amounting altogether to the sum of Rs. 46-11 ; but the learned 
Judge very properly only tried three of the charges and reserved 
the others. The amount, therefore, for which the accused was 
tried in this case was approximately Rs. 5-10. We can find no 
misdirection in the charge of the learned Judge to the jury. 

It is urged before us that the use of the expression “ implied 
contract ” is erroneous. Possibly, it is not a happy expression. 
But the expression which the Judge should have used would 
have been a far stronger one and would have gone far more 
against the accused person, for it appears to us that when a 
person accepts a salary for the purpose of collecting money and 
accounting for the same and giving receipts to the payees, he 
accepts an‘ express trust.” What the jury had to find was 
whether there was a breach of trust with respect to the sums 
and we are unable to find any mis-direction as to that matter. 

Another point as regards the charge is that the prosecution 
says that the accused deviated from the practice in several ways 
and that he actually realised sums of annas nine (9) in each case 
on behalf of the Committee and did not credit them and the 
circumstances were such that he had no intention of crediting 
them at a later date. We find that this is not the learned 
Judge's own statement to the jury. He says what the prosecu- 
tion says and he leaves it to the jury to decide whether the cir- 
cumstances were such that fraudulent intention was to bein- ` 
ferred. The jury evidently did infer fraudulent intention and 
we are unable to see on the evidence how they could possibly 
come to any other conclusion, 
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The only other point to be considered is the question of 
the sentence ; and as in all these embezzlement cases the danger 
of reducing a sentence on a small item which has been tried 
first when there are other items to follow it, is that it would 
only result in further harassing the accused person in renewed 
trials, so it seems to us that the sentence of two years’ rigorous 
imprisonment which has been awarded by the Sessions Judge 
in this case is sufficient punishment for all that the accused is 
sbown to have done in each case now before us and we should 
be rather inclined to direct under section 240 of-the Criminal 
Procedure Code. that no further proceedings be taken than that 


the present sentence should be reduced and the case tried 
in driblets. 


We, therefore, direct that this appeal be dismissed and the 
conviction and sentence be upheld with the proviso that no 
further proceedings be taken in the Criminal Court against this 
man as regards the sums said to have been embezzled in his 
office as mohurir to the Jamalpur Cattle Committee. 

As the accused person is on bail, he must surrender to the 
District Magistrate and serve out the rest of his sentence. 


Appeal dismissed. 
N. K. B, 


CRIMINAL REVISION. 


Before Mr. Fustice Holmwood and Mr. Fustice Ryves. 


UPENDRA NATH BAGCHI 
v. 
THE KING-EMPEROR.* 


Defanation—Indian Penal Codo (At XLV of 1860), Bao., 499, Heception 9— 
Priviloge—Pleader, orossseamining witness—Inatorca of olient-—-Malios, 
eupressa—Relying on own hnowledgo—Bona-Ade oonolusion—Information 
inaccurate, z 

It is not defamation for a pleader to put a question In oross-eramination 
to a witness, for the purpose of impeaching his credit, even if it appears that 
the question assumed a state of faota, to be true which was not really so, if it 
is based on facts known to the pleader, which knowledge was used in apparent 
good faith, entirely in the interest of his client and not for his own ends, ` 

When a pleader is charged with defamation in respect of words spoken -to 
or written while performing his duty as a pleader, the Court ought to presume 


* Oriminal Revision No: 1287 of 1908 against the decision of “Sessions 
Judge of Bhagalpur, affirming that of F. Lyall, Beq. District Magistrate, _ 
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good faith and not hold him arlminally liable unless there is satisfactory 
evidence of actual malice, and unless there is cogent proof that unfair advan- 
tage was taken of his position as pleader for an indirect purpose. 

Inre Nagarji Trikamji (1) and Emperor v Purshottam Das Ranchhoddas (2) 
followed. 

A pleader would certainly be as much justified in acting on his own 
.recollection as on specific instructions, and because he has drawn merely 4 
wrong inferenoe from 4 fact, that of itself in the absence of malice, would not 
take him out of the Sth exception to section 499 of the Indian Penal Code, 

Rule obtained by the Accused. 

Case of defamation.. 

The material facts appear from the judgment. 

Messrs. Dunne and K. N. Chaudhuri and Babus Daséiaihe 
Sanyal, Jnanendranath Sarkar and Suresh Chandra Mukerji for 
the Petitioner. 

The Advocate-General (Hon'ble Mr. S. P. Sinha) for the 
Crown. l 

Mr. P. L. Roy and Babu Sailendra Nath Palit for the 
Complainant, Mr. Savi. 


Their Lordships judgment was delivered by 

Holmwood J.—Babu Upendra Nath Bagchi, a vakil of the 
High Court and one of the leading pleaders of, the Bhagalpur 
Bar, was convicted by the learned District Magistrate under 
section 500 of the Indian Penal Code and ordered to pay a fine 
of Rs. 150, The conviction and sentence were upheld on ap- 
peal by the learned Sessions Judge. The circumstances of the 
case are peculiar and raise a question of very great importance. 
The facts of the case are practically admitted. Mr. F. A. Savi, 
who is the Assistant Manager of the Boneli Raj, was called as 
a witness in a case under section 147 of the Criminal Procedure 
Code which was being contested between the Boneli Raj and 
the Darbhanga Raj, The appellant who appeared as a pleader 
on behalf of the Darbhanga Raj cross-examined Mr. Savi, and, 
with the object of impeaching his credit, asked him whether 
the Sessions Judge had disbelieved his evidence in the case of 
Biranchi Singh. It appears that when the appellant put this 
question, the pleaders, on the side of the Boneli Raj objected 
to it, as being improper and the Court itself only allowed the 
question to be put on the appelant’s assertion that be knew, 
of his own knowledge, that such was the case and that the 
next question that he would put would prove it. The question 

(1) (1694) I. L, B, 19 Bom, 840. (2) (1907) 9 Bom, L, B. 1387. ` 
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was then put and was answered in the negative by Mr. Savi. 
The next question that was put to him (and also négatived) was 
“Did you not state before Mr.- Hamilton in Lal Behari Singh’s 
case that you were disbelieved by the Sessions Judge but were 
believed by the High Court?” To this question aleo objection 
was taken and it was allowed to be put by the Court only on 
the assurance of the pleader that it was correct. The fact that 
this second question was pressed, has been held by the lower 
Courts as aggravating the offence but it seems to us that if he 
had not put it, that fact would have been some evidence against | 
his dona-fides, These two questions form the subject matter 
of the charge of defamation of which the accused has been 
convicted. In order to understand the case it is necessary 
to set out some further facts. Some time in September 1904 
one Biranchi Singh, amongst others, was tried on a 
charge of dacoity before the Sessions Judge of Bhagalpur, 
His defence was an alibi . and, in support of it, he called 
and examined Mr. Savi as a witness. The Court of Session, 
however, convicted Biranchi Singh holding as a matter.of fact, 
that, although there was no reason to doubt Mr. Savi’s evidence, 
yet that evidence did not establish the alibi, On appeal, this 
Court held that Mr. Savi’s evidence which had been believed by 
the Sessions Judge and also by this Court, did establish the a/sdz, 
and acquitted Biranchi Singh. The appellant Upendra Nath 
Bagchi had nothing to do with that case and apparently was 


entirely ignorant of what had happened in that case. This is an l 


important feature to bear in mind. On the rst of May 1906, 
one Lal Behari Singh was tried for rioting by Mr. Hamilton, 
the theo Sessions Judge of Bhagalpur, and in that case 
also Mr. Savi was called as a witness for the defence 
and deposed to an akbi set up by the accused. In this case 
the appellant appeared as the pleader for the accused ; 
so that Mr. Savi was his own witness. The Govern- 
ment pleader, in cross-examining Mr. Savi, put certain 
questions to him, obviously, with the intention of shaking 
his credit. The Government pleader has been examined in this 


case and so also has Mr. Savi; but after the lapse of over two’ 


years, it is not unnatural that neither of them can recollect the 
exact form of the questions. But from the way in which the 
answers have been recorded we do not think there can be much 
substantial doubt as to what the question or questions were. 
The record runs; “We had a servant Biranchi Singh who was 
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charged for dacoity. I gave evidence for him. He was acquitted 
by the High Court.” We think the Government pleader 
probably asked him whether the Sessions Judge djsbelieved the 
alibi set up by Biranchi Singhin that case, which alibi was 
supported by Mr. Savi’s evidence; what the Government pleader 
himself says is “ when I put the question to Mr, Savi in regard 
to which his statement is recorded, I wanted to show, most 
probably that his evidence was not believed by the Sessions 
Judge,” Now how came the Government pleader, to put this 
question? He is avery experienced practitioner and has heen 
Government pleader for over 13 years. He admits thar he had 
not read the Sessions Judge’s judgment in Biranchi Singh’s case, 
and he also admits that if he had read it, he could not have put 
the question, and this is obvious, because he would then have 
realized that the question would have been as useless as it was 
improper. He did however put the question. We do not think 
he had instructions to put the question. He says “I myself 
knew of the case of Biranchi Singh and needed very little 
instruction.” As he had not read the judgment of the Sessions 
Judge, his personal knowledge or recollection can only have 
amounted to this—namely that Mr. Savi had sworn in support of 
Biranchi Singh’s alibi, and that in spite of this, the Sessions 
Judge convicted Biranchi Singh. Is it not very likely, that 
putting these two circumstances together, the Government 
pleader himself fell into a similar error as the appellant and 
drew the wrong inference that the Sessions Judge had dis- 
believed Mr. Savi, and was thereby induced to cross-examine 
Mr. Savion the point? Mr. Savi’s answer appears at the very 
end of a rather long cross-examination, and we think that if the 
appellant, who is described as an experienced and acute pleader 
had known the real facts of Binanchi Singh’s case, he would 
certainly in re-examination have cleared up the matter by asking 
Mr. Savi (his own witness) if he had not, as a matter of fact, 
been believed even by the Sessions Judge. On the other hand, 
if, as it appears, he knew nothing beforehand of Biranchi Singh's 
case, it is possible that the inference which the appellant drew 
at the time from the way in which the answer is recorded 
was that Mr. Savi admitted or at least, left it open to implication 
that as a fact, he had been disbelieved by the Sessions Judge but 
that his veracity had been established by the High Court. If 
this was the inference which he drew at the time, he might well 
have thought it quite unnecessary to re-examine him on the 
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point thinking that it was enough that the High Court- had Onin Dal, 
believed his witness, | 1908, 
In the petition of complaint in this case it is stated that the Upendra Nath 
appellant put the questions intending to harm and injure the ‘  Bagehi 
complainant’s reputation and that the complainant had reason to The Ring Emperor, 
believe that the appellant was dissatisfied and annoyed with the Holwiuasod, J, 
master of the Baneli Raj and with the complainant and put the — 
questions maliciously knowing that he was making a false and 
untrue allegation and insinuation in order to satisfy his personal 
grudge. In the course of his exhaustive and very able judgment, 
the learned District Magistrate, Mr, Lyall, has distinctly found 
that there is no evidence to prove express malice on the part of 
the accused or any reason to believe that he had any personal 
motive or animus against Mr. Savi. He goes on to say how- 
ever, quoting from Collet that malice is of two kinds—malice in 
law and malice in fact, Malice in law is where a wrongful act, 
(e.g, the defamation of another,) is done without just cause 
or excuse. Hethen goes on to consider whether the appel- 
lant, had just cause or excuse. He finds that he was not ins- 
tructed to put the questions and he also finds that he had no 
right to rely implicitly on his re-collection of what Mr. Savi had 
said in Lal Behari Singh’s case and, in short, that in any case he 
should certainly not have drawn the inference which, he says, he 
drew because it was not the only or true inference which he could 
have drawn and that therefore he acted without just cause 
or excuse, 
The learned Sessions Judge has come to no dading on the 
question of express malice holding that it was unnecessary to 
decide the point. To us it seems a matter of very great importance 
and we have no hesitation in coming to the conclusion arrived 
at by Mr. Lyall. We donot think that the appellant had the 
slightest personal motive inthe matter. We believe that he was 
acting entirely in the interests of his client and the only question 
which we have to decide is whether, on the facts of the case, 
the appellant is or is not protected by the 9th exception to 
section 499. We are entirely of opinion ‘that he is. The 
learned District Magistrate seems to be of opinion that the 
appellant should not „have put the first question merely relying 
on his memory without first perusing the records of the case to 
verify his recollection and, more especially, should not have relied 
on his memory when the pleadera on the other side warned him 
that he was mistaken. But the records of the case: were not ig 
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the Court and we certainly do not think that the Court would 
or should have adjourned the taking of further evidence of 
Mr. Savi to enable the appellant to examine a record deposited in 
some other Court. It seems to us it would be very dangerous 
to tle the hands of counsel in this way. We find on examina- 
tion that, in fact, the appellant’s memory of the incident was 
substantially accurate. The mistake he made was in the inference 
he drew from what he remembered to be Mr. Savi's answer, 
But this inference was a possible one, although not of course 
the necessary inference to be drawn and we think that if the 
accused, rightly or wrongly, did draw this inference, he was 
bound, in the interests of his client, to rely on his own recollec- 
tion, It seems to us, especially in the mofasst7 of this country 
where instructions, to the personal knowledge of one of us, are 
very commonly inaccurate and misleading, that a pleader would 
certainly be at least as much justified in acting on his own 
recollection as on specific instructions and we donot think that, 
because he has drawn merely a wrong inference from a fact, 
that of itself, in the absence of any malice, should take him 
‘out of the gth exception to section 499. We agree with the 
remarks of Jardine and Farran JJ., Jn Re Nagari Trikamji (1) 
‘which were recently referred to with approval by Chandavarkar 
and Knight JJ., in Emperor v. Purshottam Das Ranckhoddas (2) 
namely “ when a pleader is charged with defamation in respect 
of words spoken to or written while performing his duty as a 
pleader, the Court ought to presume good faith and not hold 


him criminally liable unless there is satisfactory evidence of 


actual malice and unless there is cogent proof that unfair 
advantage was taken of his position as pleader for an indirect 
purpose.” In this case, as we have pointed out, there is no 
evidence of any express malice and the alleged unfair advantage 
taken of his position without due care and attention turns out 
to be at most a very natural though as it happens a wrong 
inference evidently made at the time Mr. Savi was examined in 
Lal Behari’s case and used in apparent good faith in the 
later case, entirely in the interest of his client and not for 
his own ends. , 

For these reasons, we make the Rule absolute and direct 


‘that the conviction be set aside and the fine, if paid, refunded. 


Rule made absolute; Conviction set asta, 


‘Ne. K., Be 
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HAIDER ALI SIKDAR OUvIL, 
v. Jeda, 

SECRETARY OF STATE FOR INDIA IN COUNCIL July, 1, 2 s. 
AND OTHERS.* arani 


Noabad taluh—Sotilomont Regulation— Notioce—Talukdar absent at the tima of 
final ordor—Gorernment, duty of—Tnolusion of land in talukdar's tonure— 
Re-settloment—Area, if to be same—Preforential right of former holder 
to setilemont— Collector's power to interfere with Settlement Ofoer's 
arrangoment—Extry ‘in record-of-rights, if oonclusice.—Limitatior— 
Betilemont, calidity «f—Settlement of land, objection as to 

The fact that the talukdar had notice and his agent was present at the 
settlement watehing the proceedings throughout but was absent at the time cf 
passing final orders, does not in any way infringe the Bettlement Regulation or 
make the settlement other than a good settlement. ‘ 

There is no legal obligation on Government to include any land ina Noabad 
Talukdar's tenure acoording to the boundaries or dags of any former survey. : 

Prormno Coomar Roy v. Tho Seoretary of State (1) followed : 

A temporary settlement-holder for ten years is not entitled to a settie- 
ment of the seme area at the same rato though he may have a preferentlal 
Tight to the fresh settlement the Government makes at the expiry of the old 
settlement. i 

The Oollector has no power during the pendency af a oompleted Noabad 
settlement to interfere with the arrangement of the Settleme nt Officer. 

. Him Singh v. Collector of Bijuonr (2) followed. 

An entry in the column of the record-of-rights that the tenure was under 
temporary settlement for thirty years is conclusive byidence that the settle- 
ment was made duly under the Regulation, 

The validity of settlement of a temporartly-settled estate ahoak be quer 
tioned within six years. 

Where the area had gone into other estates, a temporarily-settlement-holder 
should bring his suit within three years if he has any. objection to the settle- 
ment itself, 


Appeal by the Plaintiff. 
Suit for recovery of possession. 
The facts and arguments are set forth in the judgment. 


_ * Appeal from Appellate Decree No, 1699 of 1908, against the deoree of : 
B. K. Mullick. Esq, District Judge of Obittagong, dated the 80th June | 
affirming that of Babu Promotho Nath Ohatterjee, Subordinate Judge 
Chittagong, dated the 235d September 1905. 
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for the Appellant. 

Babu Ram Charan Mitra for the Secretary of State for 
India in Council. 

Hon'ble Mr. S. P. Sinha (Advocate-General), Mouht Syed 
Shamsul Huda and Babu Dhirendra Lal Kastgir for the other 
Respondents. 

GAV 

The judgment of the Court was as follows: 

This is a second appeal from the judgment and decree of 
the District Judge of Chittagong upholding the decision of the 


- Subordinate Judge and dismissing the plaintiffs suit with costs. 


The facts of the case are sufficiently set out in the judgment of 
the lower appellate Court but may be briefly summarised as 
follows :—There was a Noabad Taluk known as Taluk Bibi 
Sparkes which was settled fora term of 30 years in 1836 with 
two persons named Kalu and Kamar Ali, It then consisted of 
103 drones, 8 kanis and 12 gundas of land with a rental or 
revenue of Rs. 174-02 p. In the rudakait of 1836 a small 
Taluk of 4or 5 bighas known as Taraf Bibi Isfag is referred 


_to as measured and settled with other properties in 1150 M. E. 


1162 M.E., and 1182 M. E., that is in 1788, 1800, and 1820, 
There is however, nothing to show that this wasthe same taluk 
and it has not been contended that it is. The case is in this 
respect on all fours with the Ramoo case, Prosunno Coomar Roy v. 
The Secretary of State for India in Council (1), as well as in every 
other respect as we shall presently show. In 1881 a survey 
officer, Mr. Fasson, measured the Taluk and found 13 bighas — 
odd in excess and this was made into a separate taluk called the 
Gunjais taluk and settled with one Fazar Ali for 17 years. The 
30 years’ settlement of Taluk Bibi Sparkes was extended to 50 
years, early in the tenancy and must have subsequently been 
settled for another 10 years as it appears in the record to, expire 
in 1196. Upon a survey made as far as the taluk now in dis- 
pute and the Gunjais taluk are concerned, in the year 1891 it 
was found that 54 drones odd appertained to Taluk Bibi Sparkes, 
Ganjais had become 26 drones odd and the rest was, as would 
appear from the note in the record-of-rights of 1855, comprised in 
uncultivated hills, This is however disputed and we shall have 
to deal with this dispute later on. Be that as it may, the find- 
ing of fact by the lower appellate Court is that Taluk Bibi 
(1) (1808) 1. L. B, 26 Gals. 792; 30. W. N 008 
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Sparkes was re-settled for a term of 30 years with area 54 
‘drones odd and rental Rs, 465-14-0 with the talukdars Abdul 
Ali Serang, Amir Hossein and Sarat Chandra Chowdhury on the 
a7th February 1895. It does not appear that they were in any 
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way the successors in title of Kaloo and Kamar Ali, the 50 years A India in Council, 


settlement-holders and they are described in the list of tenants 
in the settlement record as having a temporary intermediate 
right. They must presumably therefore have been the persons 
with whom the intermediate temporary settlement for ten years 
was made. Abdul Ali and Amir Hossein sold these two-third 
share in the old taluk of 103 drones odd with revenue Rs. 174 
odd by a deed of sale dated November 1895. The re-settlement 
having been made in February 1895 and the final record of 
rights published in April 1895, it isone of the questions in the 
case whether the taluk of 103 drones any longer existed. The 
other one-third of the taluks was purchased at a Civil Court 
auction sale by the plaintiff in 1900 and this is clearly described 
as one-third of the taluk of 54 drones odd at a rental of Rs. 465 
odd. Plaintiff says he was dispossessed in August 1896 by the 
defendants Nos. 2 to 10 who instigated the other defendants 
the tenants not to pay rent to him. The learned Sub-Judge 
in the first Court dismissed the plaintiffs suit on the sole ground 
that he had been unable to identify the lands as part of the 
original taluk of 103 drones odd. Had this still been the only 
ground for dismissing this case, we might have been disposed 
to remand it as it is clear that on the plaintiff's petition to the 
Collector an Amin was deputed in 1899 who found fro-tanto in 
the plaintiff's favour—although by the plaintiff's own laches this 
investigation was infructuous and he himself objected to the 
Amin’s report. We find the Collector rejected the application 
in 1901 without assigning any reasons and this is what the 
plaintiff alleges is his cause of action. We may however refer 
to the case of Himmat Sing v. Collector of Bijnour (1), where 
it was held that the Collector has no power in subsequent years 
during the pendency of a completed settlement to inter- 
fere with the arrangement of the Settlement Officer. This 
may have been an fadequate ground for the Collector stay- 
ing his band. But the learned Judge in appeal has found 
against the plaintiff on the further grounds of the finality 
of the settlement of 1895, limitation by 12 years, 6 years and 
1 year and estoppel. We need not consider the 1 year’s limitas 
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tion nor the estoppel. Both the lower Courts have looked 
exclusively at the record-of-rights and not at the fact of settle- 
ment under the Regulations. We agree with the Subordinate 
Judge that this is not a suit to set aside any proceedings under 
the record-of-rights and though the presence of the plaintiff’s 
predecessor’s agent may be evidence that his predecessor had 
notice of the re-settlement, it does not operate as an estoppel 
on the plaintiff. The question of 6 years’ limitation is involved 
in the validity of the settlement of 1895. If this case falls within 
the law as laid down in’ Prosuanno Coomar Roy v. The Secretary 
of- State for India (1), the Ramoso case already referred to, as we 
think it does, the suit is bared by six years’ limitation, on the 
authority of that ruling, but the point is immaterial as, if there 
was a vaild re-settlement of Taluk Bibi Sparkes in 1895 on the 
basis of a reduced area and an-increased rent, the plaintiff has 
no cause of action. The three findings of fact that we find 
preclude us from interfering in second appeal are: 1. That the 
re-settlement for 30 years was made with an area of 54 drones odd: 
2. That the plaintiff has not been able to identify the land 
in dispute with any part of Taluk Bibi Sparkes: 3: That as 
a matter of fact none of the lands in dispute have formed . 
any part of Taluk Bibi Sparkes since at least 1881 and that 
they have been in the adverse possession of defendants 
Nos. 2 to 10. As regards the first point the entry in the 
column of the record-of-rights that the tenure was under the 
temporary settlement for 30 years from the 1st of Bysak 1303 to 
the 30th Cheyt 1331 is conclusive evidence that the settlement 
was made duly under the Regulation. The plaintiff's learned 
counsel however impugns this on the basis of the Settlement 
Officer’s note that the talukdar was not present at the settlement 
and that the Regulation provides that the talukdars and other 
persons interested [must have due notice and that they are 
entitled as of right in Noabad taluk to have re-settlement made 
with them. There are many answers to these contentions but 
the most conclusive are that the talukdars had notice and .that 
their agent is found as a fact to have been present watching the 
proceedings throughout. The survey began in 1889. It was 
completed so far as the lands in dispute in this case are concerned 
in 1891. The record of rights was then drawn up and must have 
been published according tolaw. It is only at the time of passing 
final orders on the 27th February 1895 that the talukdar 
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does not appear, This does not in any way infringe the Regu- 
lation or make the settlement other thana good settlement. 
The second conclusive answer to the objection is that a 
temporary settlement holder especially an intermediate holder 
for ten years is not entitled to settlement of the same area 
at the same rate though he may have a preferential right 
to the fresh settlement the Government makes at-the expiry 
of the old settlement, In this case the area had gone into 
other estates rightly or wrongly and plaintiff had three years to 
sue if he had any objection to the settlement itself. It does not 
appear that there was any Civil Court proceeding at any time, 
Plaintiff made a speculative purchase from Abdul Ali and 
Ahmed Hossain of a taluk which had not been settled with them 
and in the case of Sarat Chandra he bought $rd of the existing 
taluk as settled in 1895 with his eyes open. It is here that the inci- 
dental question comes in as to plantiff’s application to withdraw 
with permission to bring a fresh suit. It appears that some of 
the parties with whom Government has settled some of tho 
lands claimed as part of the old taluk, are not parties to this suit 
and the Secretary of State cannot be asked to restore what has 
‘been given on a good title to other persons who are not before 
us. The same prayer was made in the lower appellate Court 
and was, we think, very properly rejected, On the first finding 
of fact, therefore, we hold that the settlement of 1895 was a good 
settlement and cannot now be impugned. The plaintiff has 
therefore no cause of action. As regards the identity of the 
lands and the adverse possession of defendants Nos. 2 to Io 
both these points are matters of fact and the facts found 
by the lower appellate Court clearly conclude the appel- 
lant. It does not appear what the facts are as to defendants 
Nos. 3 and 5 to 10 who did not contest the suit; but as regards 
defendants Nos. 2 and 4 who, we may take it, represent defend- 
ants Nos, 2 to 10 the findings are that they have established their 
adverse possession at least since 1881. Their case is that in 1873 
their predecesor executed a AaduHyat in favour of plaintiff's pre- 
decessor Fazar Ali for 30 drones of land. This kabuliyat admit- 
tedly covered the lands in suit but-it is denied that they were in 
Taluk Bibi Sparkes. In 1878 they were declared to belong to 
taluk Gunjais or to the khas property of Government. So far 
as they were under-tenure-holders in Gunjais taluk they could not 
claim adverse possession against the plaintiff who purchased 
Gunjais taluk but they are at liberty to show and do show 
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ONIL according to the findings of both Courts that the lands in dispute 
10908, are not identified with any portion of the original Taluk Bibi 
oor Sparkes, As regards the other lands excluding the 13 drones of 
ee 2 SRAN Gunjais taluk created in 1881 the learned Judge clearly finds that 
R, they claimed these as encroachment on Government 4has lands 
5 pamm and that they were never any part of Taluk Bibi Sparkes, Of 
course if the plaintif were able to show that they were part of 

the old taluk the plea of adverse possession would go; but the 

further finding that he is unable to do so makes it impossible for 

us to interfere in second appeal, Finally with regard to the con- 

tention of learned counsel that the kabuliyat of 1836 gives the 

settlement holders hereditary and transferable rights and that the 

case of Prosunno Coomar Roy v. The Secretary of State for India (1), 

(the amoo case) is distinguishable because in that case 

the Settlement Officer’s proceedings were declared ultra vires, we 

may indicate that we cannot give any force to the allegations of 

the original settlement holders in face of the settlement rudakart 

which is entirely in order and in no way ultra vires. The princi- 

ples laid down in the Ramoo case therefore apply with greater 

force to this case. In this the kabuhyat given by Moulvi Kalu 

and Kamar Ali cannotin any way help the temporary settlement- 

holders Abdul Ali, Ahmad Hossain and Sarat Chandra Chow- 

dhury or their successor the plaintiff. Applying the principles 

of the Ramoo case, we agree with the learned Judge that there is 

no legal obligation on Government to include any lands in a 

Noabad talukdar’s tenure according to the boundaries or dags of 

any former survey though we do not find this expressly enun- 

ciated in the judgment in that case. To hold otherwise would 

be to hold that what purported to be a temporary settlement was 

in reality a permanent one, On all the above grounds we are of 

opinion that this appeal must be dismissed with costs to the Secre- 

tary .of State and separate costs (one set) to the other respondents 

who appeared. 


ALT. Abbeal dismissed. 
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against properties vested in tho Oficial Assigneo— Revivor—sScire factas— 
Code of Oivll Procedure (Aot XIV of 1882), Sees. 830, 248—Oonstruction 


of Statutes, rules of—Legal rapresentatives of doores-koldors, substitution ' 


af, U necessary in omeontion. 


In the absence of any proof that a jodgment-debtor has obtained his 
fine] discharge, although he was declared an insolvant and his aseets were vested 


in the Official Assignee, he is not entatled to protection from execution under a; 


decree obtained by the decree-holder against him in the Original Side of the 


High Oourt. 


The law as to revivor and sora fasias considered and explained. 


| To using the term “revivor of judgment” in Article 180 of Schedule II of 
the Limitation Act (XV of 1877) the Legislatare had in view the procedure 


embodied in section 216 of the Code of 1859 and section 248 of the Code of 
1877, the object of which was to give notice, so as to prevent undue surprise, 


to a jadgment-debtor where more than one year had elapsed between the date 
of decree and the application for execution or when the decree was sought to 
be enforced against the legal representative of the party against whom the 


decree was originally made, 


The statute of Umitations to whioh the judgment is subject, ceases to 
ran upon arerivor of judgment and time runs afresh from the date of. the 


” perivor. 


Ashootosh v. Durga Churn (1), Orofts v. Hughson (3), Koaly v. Bodkin '8), 


Finch v, Fitzgibbon (4), Ottiwell v. Dunbar (5), 


Ottisoell v. Farren (8), 


Royan v. Ouaby (7), Farrel v. Gison (8), Gria v. Blaho (9), In re Blake (10) 


referred to. 


Puttoh Narain v, Cyundrabatl (11), Suja v. Monohar (12), Ganpathi v, 
Bala Swadara (18), Onrao v, Lackni (14), Beni Madho v, Shica Narain (15) 


referred to and followed. 


Tiaoowres v. Debendro (16), Monshor v, Fateh Chand (17) and Suja 


Hosssin v. Monchwr (18) dintingnished. ` 


“. The Legislature is presumed to know not only the general principles of 
law but the construction which the Coarts have put upon particular statutes, ` 
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Where a section of an Act whioh has received a judiolal construction 15 
re-enacted in the ame words, such Te-enactment must be treated as a legislative 
recognition of that construction. PBST SER 

Mansel v. Quson (1), Ba Campbell (2), Dale's oats (8), Groaras v. Tofteld (4), 
Clark v: Wallon (5), Jay Y. Johnston (6) and Re Abbotsford (7) referred to, 

An express recognition of the construction which the Judges have put upon 
statutes is not always needed; in some cases, the silence of the Legislature 
is equally emphatic. As the Legislature knows what the law is and has the 
power to alter it, any mistake on the part of the Judges may at onoe be 


` corrected and the absenos of any such correction, specially during a long period 


of time, indicates that the Oourts have rightly ascertained the intention of the 
Legislature. 

Phelan v. Johnson (8) referred to, 

Section 280 of the Code of Civil Procedure (Act XIV of 1882) ought not to 
be so construed as to conflict it with the provisions of Art. 180 of the Second 
Schedule of the Limitation Act (XV of 1877). The provisions of the two Acts 
ought not to be so interpreted as to contradict each other and that section 280 
of the Code cannot be taken to limit Art, 180 of the Limitation Act, 

‘Mayabhal v. Tribhwcandas (0), Ganpathi v. Balarwadare (10) and 
Futteh Narain v. Ohwadrabatt (11) referred to and followed. 

The Oiril Procedure Code does not expressly provide for an application for 
substitution of the legal iepresentatives of one or some of the judgment- 
creditora. There is no provision which renders necessary the actual substitution 
of the name of the legal representatives for the validity of proceedings in 
execution, Section 282 of the Code merely requires that the legal representa» 
tive should apply for execution of the decree and that his name should be 
brought on the record. 

Nadir v. Pearoo (12) and Balkissen y. Mahomed Tazsm (18) reterred to, 


Appeal bythe Judgment-debtor. : 
Application for execution of decree. - 
, The facts and arguments appear fully from the judgment. 
Babu Fadu Nath Kanjilal for the Appellant. 
Babus Botdya Nath Dutt and Tarim Das Banerjee for the 
‘Respondents, - $ 
G A. V. 
The judgment of the Court was delivered by | 
_ Mookerjeo J.—This is an appeal on behalf of the judgment- 
debtor against an order for execution of a decree obtained by the 
respondents decree-holders against him on the 16th December 
1891 on thé Original Side of this Court. The decree was origin- 
ally in favour of Bal Kissen Das, Sham Das and Mathura Das 


(1) (1857) 8 B. & B. 78 (7) (1878, 98 U, B. 440, 

(2) (1870) L. R, 6 Oh. App. 703.. (8) (1844, 7 Ir, L R 585. 

(8} (1881) 6 Q B, D. 458. (9) (1881) I. L. R. 6 Bom, 258. 
(4) (1880) 14 Ob. D. 571. | (10) (1884) LL R, 7 Mad. 540. 
(5) (1883) 52L J. Q. B. 838," - (11) (1892) I L, R. 20 Calo, 561, 
(6) (1583) 1 Q. B. 25 (189.) (13) (1873) 19 W, R, 255, 


(18) (1872) 4 All, H O. Bep, 90, 
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and was fora sum of Rs. 11,044 with interest. On the and January 
1892, execution proceedings were instituted, in the course of 
which a sum of Rs, 824 was realised. On the 30th January 1897, 
a second application for execution was made, and the decree- 
holder applied for attachment of the interest of the judgment- 
debtor in a decree passed in another suit. Notice was served on 
the judgment-debtor and an erder for attchment was made, The 
judgment-debtor under that decree, however, was an insolvent 
and obtained his final discharge; no further proceedings were, 
therefore, taken by the respondents on their application for exe- 
cution. Subsequently, Bal Kissen Das, one of the decree-holders 
died, and on the-1st January 1903 the remaining decree-holders, 
one of whom had by survivorship acquired the interest of the 
déceased decree-holder, applied to the Original Side of this Court 
for transfer of the decree to the Court of the District Judge of 
Hooghly, within the jurisdiction of which Court, it was alleged, the 
judgment-debtor resided and possessed properties. Notice was issued 
under section 248 of the Code of Civil Procedure of 1882 upon 
the judgment-debtor on the 31st January 1903,and as no cause was 
shown on his behalf, an order was made on the 1oth August 1906 
for the issue of the necessary certificate. The decree was then 
transmitted to the Court of the Subordinate Judge, and on the 
17th August i906, the decree-holders presented in his Court thé 
usual application for execution. Notice was issued- upon thé 
judgment-debtor, who appeared on the 8th December 1906 and 
objected tó the execution substantially on the ground that the 
decree under execution was barred by limitation, and also alleged 
that the properties sought to be attached belonged to a religious 
endowment, and were not liable to be sold in execution. The 
Subordiaate Judge overruled these objections and ordered execu- 
tion to proceed. The judgment-debtor has now appealed to this 
Court, and on his behalf the decision of the Subordinate Judge 
has been challenged on four grounds: namely, frst, that as the 
judgment-debtor has been declared an insolvent and all his 
properties have been vested in the Official Assignee, execution 
cannot proceed ; secondly, that the application for execution is 
barred by limitation under Art. 180 of the Second Schedule 
of the Limitation Act of 1877; thirdly, that as one of the 


decree-holders had died, -the other decree-holders could not ~ 


proceed with execution till they had made an application 
for substitution, which, if made, could be entertained only 
by the High Court ; and, fourthly, that as: the decree-holders 
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had im the second execution proceedings- obtained an order. 
for attachment- of a decree in which the judgment-debtor 
was the decree-holder, and as by reason of their default, the 
interest of the judgment-debtor in that decree had been extin- 
guished, the decree-holders should not be allowed to proceed with 
the present execution. We shall consider these objections in the 
order in which we have stated them. 

In support of his first ground, the learned vakil for the appel- 
lant has invited our attention to an order made by this Court in 
its Insolvency Jurisdiction on the 9th April 1878 by which the 
appellant Jogendra Nath Roy was declared an insolvent and his 
assets were vested in the Official Assignee. There are no 
materials, howefer, on the record to show what has happened 
since 1878. Nor is there anything to show that the appellant 
has obtained his final discharge. This particular ground was not 
urged in the Court below, and all we need observe is that upon- 
the materials on the present record, the appellant has not satisfied 
us that ‘he is entitled to protection from execution under the | 
decree obtained by the respondents. The first objection taken 
on behalf of the appellant must consequently be overruled. 

The second ground urged on behalf of the appellant is that 
the application for execution is barred by limitation under Art.-180 
of the Limitation Act of 1877. That Article provides that 
an application to enforce a judgment, decree, or order of any 
Court, established by Royal Charter, in the exercise of its Ordi- 
nary Original Civil Jurisdiction must be made within 12 years 
from the date when a present right to enforce the judgment, 
decree or order accrues to some person capable of releasing the 
right, provided that—we quote so much only of the section as 
has any application to the case before us—when the judgment,’ 
decree or order has been revived, the 12 years shall be computed 
from the date of such revivor. The learned,vakil for the appel- 
lant argued that there is no provision under the present law 
for the revivor of a judgment, decree or order, and that in any 
event, there has not been in the present case such a revivor ‘as 
is contemplated by the Limitation Act. He candidly conceded, 
however, that-his contention was opposed to a series of decisions 
of this Court, namely the cases of Askootosh v. Doorga Churn (1), 
Futteh. Narain v. Chundrabatt (2), Suja v. Monohur (3). ‘It 
was also not disputed by him on behalf of the appellant that 


a (1880) L L. B, 6'Calo, 504, (2) (1893) L L. 'R, 20 Calo, 551. - 
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the rule laid down in these cases had been accepted as good law 
by the Madras High Court in Ganpatht v. Aalasundari (1) and 
by the Allahabad High Court in Omrao Sing v. Lachmi Narain (2) 
and in Beni Madho v. Shiva Narain (3). The learned vakil for the 
appellant, however, strenuously contended upon the authority 
of the observations of Mr. Justice Wilson in the case of Zincowree 
Dawn v. Debendra (4) that those decisions were erroneous ; and 
he also placed reliance to some extent upon the cases of Monohor 
v. Fateh Chand (5) and Suja Hossein v. Monohur (6), which 
latter however, was subsequently set aside on review, the judg- 
ment on re-hearing [Sura v. Monohur (7)] negativing the conten- 
tion of the present appellant. In this state of the authorities, 
the learned vakil for the appellant invited us to consider the 
matter upon principle in view of a possible reference to a Full 
Bench. 

Art. 180, to the terms of which we have kedy referred, 
provides that the period of 12 years is to be computed from the 
date of revivor of the judgment, decree or order sought to be 
enforced. The term 'revivor’ is nowhere defined in the Limitation 
Act, nor is any definition of the term given either in the 
General Clauses Act or in the Code of Civil Procedure. As 
pointed out, however, by Mr. Justice White in <Ashoofosh v 
Doorga Churn (8), the provisions of Art. 180 are a reproduction 
of those of Art. 160 of the Limitation Act of 1871, which again 
were based upon Sec. 19 of the Limitation Act of 1859.. At -the 
time when the Limitation Act of 1859 was passed, there was a 
procedure for revivor of judgment on the Original Side of this 
Court. The 195th of the Rules of 1851 on the Plea Side of the, 
Supreme Court recognised the principle that execution could 
not issue upon judgments more than a year iold without issuing 
out a writ of scire facias against the defendant ; and a refer- 
ence to the -Plea Rules of 1837 (Rules and Orders of the Supreme 
Court by Smoult and Ryan, Vol. IJ, 1839, page 93) shows that 


the rule in question had been in force for many years and had - 


been introduced into the Chartered High Courts from the 
English law which governed its operation and effect. There can 
be no question, therefore, that, when the Limitation Act of 1859 
was passed by the Legislature, proceedings for revivor of. judgment 
were matters of common paures and the Legislature had 


(1) (1884) I. LR 7 Mad. 540. (5) (1008) L L. R. 80 Calo. 979. 
(2 (1901) L L R. 36 All 88L GAGE E a 921. 
(8) (1907) 4 A. L. J. 408. ) (1898) I. L. B. 84 Oalo. 244, 
(4) (1890) 1. L. B. 17 Galo, 491, ae (1890) I. L. R. 6 Galo. 306. 
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undoubtedly this procedure in view when they laid down in 
section 19 of Act XIV of 1859 that the period of 12 years was 
to run from the date of revivor. When, however, the Limitation 
Acts of 1871 and 1877 were passed, although the term ‘revivor! 
was reproduced, the writ of scire facias had become obsolete, and 
its place had been taken by the procedure contained in sec- 
tions 215 and 216 of Act VIII of 1859 whith were replaced by 
sections 245 and 248 of the Codes of 1877 and 1882. The ques- 
tion, therefore, arises, what operation had the Legislature in view 
in 1871 and 1877 when they spoke of revivor of judgment in the ` 
Limitation Act. It would be unreasonable to assume that the 
Legislature contemplated a contingency which could no longer 
possibly arise. It is consequently necessary to examine fora 
moment the true nature of the process of revivor of judgment 
by the writ of scire facias, and to determine whether there is 
anything in the present law which substantially corresponds to 
that process, Now it is a matter of common learning that scire 
facias was “a writ founded on some matter of record, as recog- 
nizance or judgment, on which it lies to obtain execution or for 
other purposes, as to repeal ‘letters patent, hear errors &c. In 
general, it was a judicial writ issuing out of 'a Court where the 
record was, because the defendant might plead thereto; it was 
considered in law an action; therefore a release of all actions 
was a good bar to scire factas ” (Tidd’s Practice, 1828, Chapter 43, 
page 1090). In other words, a scire factas was a judicial writ 
issued for the purpose of substantiating and carrying into effect 
an antecedent judgment. As pointed out in Freeman on Judg- 
ments, Vol. II, section 442, before a judgment was either satis- 
fied by payment or barred by lapse of time, it might become 
temporarily inoperative so far as the right to issue execution 
was concerned, and so continue until something was done by 
which such right was revived ; in this condition, it was usually 
called a dormant judgment. This dormancy in judgments was 
at common law usually created, either by a change in the parties, 
plaintiff or defendant, or by the lapse of time without the issuing 
of execution. There were also cases in which execution was 
to be issued-in certain contingencies only, andin which it became 
necessary to establish the existence of the contingency before 
the writ could be regularly issued out. Sothe judgment might 
have been satisfied through fraud or mistake or by an execution 
upon property not belonging to the defendant, and it might, 
theretore; be, hecessary to set. aside the satisfaction ahd- to obtain 
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leave to issuse further execution. When from any cause, it 
became necessary to apply to a Court fora revivor of the right 
to issue execution, the remedy of the plaintiff was by a scire, 
facias. As was very clearly put in Brown v. Harley (I), “a scire 
Jactas to revive a judgment is not an original but a judicial writ, 
founded on some matter of record, to enforce execution of it, 
and properly speaking, is only the continuation of an action, 
a step leading to the execution of a judgment already obtained 
and enforcing the original demand for which the action was 
brought. It creates nothing, but may be said to reanimate that 
which before had existence but whose vital powers and faculties 
are, as it were, suspended and, without its salutary influence, 
would be lost.” The objects of a scire facias, therefore, were; 
(1) to revive an ordinary. judgment between the parties thereto, 
(2) to obtain execution where a new party is to be charged or 
benefited, (3) to obtain execution on a contingent judgment upon 
the happening of the contingency. As between the original 
parties, a sctre factas became necessary: (1) whére by the fault 
of the plaintiff no execution had issued out within a year and 
a day after the entry of the judgment; (2) where at any time 
the judgment seemed to be satisfied where in fact it remained 
wholly or partly unpaid. . The cases in which it became necessary 
to prosecute a sctre facras to obtain the benefit of an execution 
for or against a new party, arose when a change of parties 
occurred through the death, marriage or bankruptcy of one of 
the parties (see Freeman on Executions Vol. I, Sections 27, 28, 
53, $4, 83, 84 and 85). The writ was next served, and upon 
return made, if any one appeared in response to the writ, he 
would be heard. It is unnecessary to consider what might be 
pleaded by the defendant either in bar or in abatement ; but it 
may be generally stated that no ground of defence anterior to 
the old judgment sought to be enforced could be brought for- 
ward, just as no cause of action beyond the old judgment could 
be asserted, and no relief beyond what was embraced therein 


obtained. Finally, the judgment entered upon the scire factas _ 


would be simply that the plaintiff will have execution for the 
judgment mentioned in the said scrre factas and costs. (Freeman 
on Executions, Vol. I, Sec, 92(a)). The substance of the matter, 
so far as we are concerned, may, therefore, be thus stated: 
Ia scire fagigs js a judicial writ founded on some matter of record 
and having for its object the prevention of undue surprise 
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by interposing itself as a warning between judgment and éxecu- 
tion—whenever a new party is to be charged or benefited by 
such execution ; whenever such execution is contingent, after 
judgment, on the existence of certain circumstances, to be first 
proved by the party charging; and, lastly, whenever execution 
has been delayed beyond the specified period (a year and a day 
under the common law) after judgment signed, that. delay not 
arising from the party charged.” (Bingham on Judgments and 
Executions p. 122; Freeman on Executions Vol. I, Sec. 81). 

If now we bear in mind the essential features of a writ of 
sctre facias and of the result to be gained by a recourse to it, 
it is by no means difficult to identify it substantially with the 
procedure embodied in section 248 of the Code of Civil Proce- 
dure. The object of this procedure, as also of the procedure 
embodied in the corresponding section 216 of the Code of 1859, 
was to give notice, so as to prevent undue surprise, to a judg- 
ment-debtor, when more than one year had elapsed between the 
date of the decree and the application for execution, or when the 
decree was sought to be enforced against the legal representative 
of the party against whom the decree was originally made, It 
seems to us to be fairly obvious, therefore, that when the Legis- 
lature used the term ‘revivor of judgment’ in the Limitation 
Act of 1871 and 1877, they had in view the procedure embodied 
in sections 216 of the Code of 1859 and 248 of the Code of 1877. 

We are further fortified in this view by an examination of 
the provisions of the Common Law Proéedure Act of 1852, 
sections 128 to 134, which fully define the nature of proceedings 
for revivor of judgment, and there can be no reasonable doubt 
‘that when the framers of the Limitation Act of 1859 used the 
term “revivor of judgment,” they must have had in view the 
proceedings to revive then current in the Supreme Court, which 
were closely analogous to the proceedings to revive under the 
Common Law. Procedure Act of 1852. “(Chitty’s Archbold’s 
Practice, 1866, Vol. II. p. 1122). 

It may be pointed out that there has been some diversity of 
judicial -opinion upon the question whether a revivor of judg- 
ment prolongs the life of the original judgment for the purposes 
of limitation (Freeman on Executions Vol. I. Sec. 93 (a) ; but the 
balance of authority, where the matter is not governed by statute, 
preponderates largely in favour of the view that the statute of 
limitations to which the judgment is subject, ceases- to run ‘upon 
such revivor, although the reasons for this conclusion havenot been 
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unanimous. As briefly indicated in the judgment of Mr. Justice 
White in Ashootosh v. Doorga Churn (1), the question had been 
raised in the Irish Courts and decided by the House of Lords as 
well as by the Judicial Committee of the Privy Council in favour 
of the view that time should run afresh from the date of the 
revivor. In fact, almost from the very first, the opinion of the 
Judges has tended in this direction—See Crofts v. Hughson (2), 
Kealey v. Bodkin (3), Minch v. Fitagibbon (4), Ottiwell v. Dunbar (5), 
Otftwell v: Farran (6), Ryan v. Camby (7), though authorities 
are not wanting the other way—see Bolton v. Armstrong (8). The 
point directly arose in the case of Otftwell v. Farran(9). But when 
the case was taken to the House of Lords on appeal from the 
Exchequer Chamber in Ireland (Farran v. Beresford (10)), the point 
was left undecided, although Tindal C. J., in delivering the 
opinion of the Judges, intimated that whatever might be. the 
case if the revivor was between the same parties, and was only 
necessary because. the time for execution had elapsed, a new 
present right to receive was given by the judgment in sctre 
facias when that right was necessary in consequence of the 
death of the parties. This doctrine was approved by Lord 
Lyndhurst in Farrell v. Gleeson (11), and may be taken as settled 
as.regards a revivor against the representatives of a deceased 
party to the existing judgment. This case before the House of 
Lords, however, left open the effect of a revivor as between the 
original parties. The question was directly raised in Griffin v. 
Blake (12), and it was held by Smith, M. R. that time should 
begin to run afresh from such revivor, as well as from a revivor 
where there was a change of parties. This decision was ap- 
proved by the Judicial Committee of the Privy Council in 
in re Blake (13). This view is also supported by the high 
authority of Lord St. Leonards (Real Property Statutes 123) 
and Mr, Prideaux (Judgments -57). Weare not unmindful, 
however, that even in Ireland a question had been raised-as to 
the effect of the procedure substituted for the writ of revivor 
by the Rules of the Supreme Court, (Ir.) 1891—Ord. KALI, 
Rules 24—25, which correspond with the English Rules of the 
Supreme Court 1883—Ord. XLO, Rules 22 and 23. With 
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reference to this procedure, which corresponds with what is 
laid down in section 248 of the Code of Civil Procedure of 
1882, Mr. Justice O’Brien raised the question in Evans v. 
O'Donnell (1), whether an order for leave to issue execution 
under the Judicature Act would have the effect that was ascribed 
to a revivor by the House of Lords in Farran v. Beresford (2). 
But no reasons were assigned by the learned Judge in support 
of his opinion that the force of the Judicature Act would be 
held to deprive such an order of all efficacy as a “means of 
making time run afresh. We are, however, here free from any 
such possible difficulty. We are called upon to construe Art. 
180 of the Second Schedule of the Limitation Act and to 
determine the meaning and scope of the term ' revivor of judg- 
ment’ used therein; when we look to the history of the: 
legislation on the subject, we find it difficult to resist the con- ` 
clusion that the Legislature must have intended by revivor of 
judgment the procedure prescribed in section 248 of the Code 
of Civil Procedure of 1882. With all deference to the opinion 
of Mr. Justice Wilson in Zincowree v. Debendra (3), ah opinion 
which is no doubt entitled to great weight, we are conse- 
quently not prepared to share the doúbt expressed by that 
learned Judge. We observe that no reasons are stated in 
support of the doubt expressed, and the learned vakil for the 
appellant has not been able to assign any substantial reasons in 
support of that view. An analysis of the nature of the writ of 
scire facias or of the writ of revivor shows conclusively’ that a 
proceeding under section 248 of the Code of Civil Procedure 
of 1882 is, in its essence and result, identical for our present 
purposes with the former. We must, therefore, uphold the 
view taken in the case of Ashkootosh v. Doorga Churn (4), ‘as 
well-founded, and we are not prepared to dissent from the series 
of decisions in which that view has been approved and followed.. 
It may be added that there are other weighty reasons in support, 
of the view taken by us. The case of Ashootosh v. Doorga 
‘Churn (4) was decided, so far back as 1880, shortly after the 
Limitation Act of 1877 had come into operation. Since then, 
and inspite of the-doubt expressed by Mr. Justice Wilson, the 
Legislature has not intervened. On the other hand, we find 
from the new Limitation Act (IK of 1908), which consolidates and 
amends the law on the subject, that the provisions of Art. 180 
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are reproduced as Art. 183 without any alteration. The infer- 
ence seems to be irresistible that the judicial interpretation of 
Art. 180 to which we have referred, correctly represented the 
intention’ of the Legislature. It is a well-settled principle of 
construction that the Legislature is presumed to know not only 
the general principles of law but the construction which the 
Courts have put upon particular statutes. In the words of Lord 
Campbell C. J. in Mansel v. Queen (1), and Lord Justice James 
in Er. Campbell (a), “where a section of an Act which has 
received a judicial construction is re-enacted in the same words, 
such re-enactment must be treated asa Legislative recognition 


of that construction.” [See also Dales Case (3), Greaves 


v. Tofield (4), Clark vy. Wallond (5), Fáy v. Foknston (6)]. The 
inference is, therefore, perfectly legitimate that the Legisla- 
ture has in the new Act adopted the settled judicial construction 
which is thereby sanctioned and intended to be continued in 
force (Re Abbotsford (7)), But even independently of the provi- 
sions of the Act of 1908, the same inference would follow from 
~ another circumstance ; an express recognition of the construction 


which the Judges have put upon statutes is not always needed ; 


in some cases, the silence of the Legislature is equally emphatic. 
This principle of construction is based on the ground that, as the 
Legislature knows what the law is and has the power to alter it, 
any mistake on the part of the Judges may at once be corrected, 
and the absence of any such correction, specially during a long 
period of time, indicates that the Courts have rightly ascertained 
the intention of the Legislature. We need only refer to the 
observations of Baron Lefroy in Phelan v. Foknson (8). “I re- 
collect Lord Redesdale saying that when the Oourt has been in 
the habit of putting a particular construction upon an Act of 
Parliament and the Legislature has not interfered, it must be 
considered as the true construction of the: Act.” On all these 
grounds, we must hold that the order made in the second execu- 
tion proceeding on the 6th May 1897 had the effect of reviving 
the original decree, and consequently the present application 
“which has been made within 12 years of that date, is not barred 
under Art. 180 of the Second Schedule of the Limitation Act. This 
view is in no way opposed to the decision of this Court in the 
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“case of Monokor v. Fateh Chand (1), in which it was held that as 


a general rule, if there has been no order for execution, the merè 
fact that an application has been made for execution of a decree 
and notices have been issued under sections 232 and 248 of the 
Code does not operate as revivor within the meaning of Art. 180. 
In the case before us, there was an order for execution, and the 
decision relied upon is on this ground obviously distinguishable. 
It may be contended, however, that the application is barred 
under section 230 of the Code of Civil Procedure, which provides 
that where an application to execute a decree for payment of 
money has been made under that section and granted, no subse- 
quent application to execute the same decree shall be granted after 
theexpiration of 12 years from the date of the decree sought to 
be enforced. In the present case, as already stated, the decree was 
made on the 16th December 1891, and an order for execution - 
under section 230 was made in the first execution proceeding of 
1892 as also in the second execution proceeding of 1897. IE, 
may, therefore, be argued with some plausibility that if Art: 180 
saves the execution from limitation, section 230 presents an effect- 
ive bar. There is no substance, however, in this objection ;° for, 
as was pointed out in the cases of Mayabhat v. Tribhuvanda (2), 
Ganpathiv. Balasundara (3), and Patteh Narainy. Chundrabatt (4), 
section 230 ought not to be so construed as to make it conflict with 
the-provisions of Art. 1800f the Limitation Act. What was ruled 
in-these cases was, that the provisions of the two Acts ought not 
to be so interpreted as to contradict each other, and that, there- 
fore, section 230 cannot be taken to limit Art. 180. It is worthy 
of notice that this interpretation has subsequently received the 
sanction of the Legislature, and in the Code of Civil Procedure of 
1908, section 48, which replaces the 3rd and 4th paragraphs of section 
230 of the Code of 1882, expressly provides that nothing in that 
section shall be deemed to limit or otherwise affect the operation 
of Art. 180 of the Second Schedule of the Indian Limitation Act. 
Statutory authority has, therefore, been given to the rulings 
which declared Art. 180 of the Limitation Act to be independent 
of section 230 of the Code of Civil Procedure of 1882,- and, 
upon the principles of construction which we have already 
explained, the inference is irresistible that these decisions 
accurately interpreted the intention of the Legislature. It follows 


(1) (1908) I. L. B, 80 Calo. 979. (8) (1884) L L. R. 7 Mad. 840, 
(3) (1881) I. L. B68 Bom. 288. (4) (1899) I, L, B. 90 Galo. 651, 
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consequently that the second ground taken on behalf of the 
appellant must be overruled from every possible point of view. 

The third ground taken on behalf of the appellant raises a 
purely technical objection of an entirely unsubstantial character. 
It is argued that upon the death of one of the judgment-creditors, 
Baikissen, an application for substitution ought to have been 
made to the Original Side of this Court which passed the 
decree, and that, in the absence of an order from this 
Court, the District Court to which the decree had been 
transferred for execution had no authority to proceed with the 
execution at the instance of the other judgment-creditors, one 
of whom had obtained by survivorship the interest of the 
deceased creditor. -An examination of the provisions of the 
Code makes it obvious that there is no foundation for this conten- 
tion. The Civil Procedure Code does not expressly provide 
for an application for substitution under circumstances like these. 
There is no provision which renders necessary the actual substi- 
tution of the name of the legal representative for the validity of 
the proceedings in execution. Section 232 merely requires that 
the legal representative should apply for execution of the decree, 
and that his name should be brought on the record. (Nadir v. 
Pearoo (1), Balkissen v. Mahomed Tazem (2)). This provision was 
substantially complied with in the case before us. The surviving 
decree-holders in their application to this Court for transfer of 
the decree stated that the creditor Balkissen Das was dead and 
that Sham Das, one of the other execution-creditora, was his legal 
representative. The application further contained a prayer that 
Sham Das and Mathura Das, the two surviving execution- 
creditors, might be allowed to obtain a transfer of the decree to 
the Court of the District Judge of Hooghly for execution. Upon 
notice to the judgment-debtor and without any objection, the 
order for trarisfer was made. In our opinion, it was not 
necessary for the decree-holders to make a formal application 
for substitution in the Court of the District Judge as they did ; 
they were quite competent to carry on the execution without 
any such application. The third objection, therefore, cannot 
be supported and must be overruled. 

The fourth ground taken on behalf of the appellant raises 
a question of estoppel. It is contended that by reason of the 
negligence of the present respondents, who had attached a 
decree in which the judgment-debtor was the decree-holder, his 


(1) (1878) 19 W. R, 358. (2 (1873) 4 All, H: O, Rep, 90: 
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rights under the decree have been extinguished by limitation, 
and, therefore, the respondents are not entitled to proceed with 
execution, till at any rate they have indemnified the appellant 
forthe damage which he has sustained. No, such objection, 
however, was taken in the Court below, and there are no mate- 
rials upon the record upon which this question can be determined. 
Apart, therefore, from the question, whether an objection of 
this character is maintainable in execution proceedings, we must 
decline to entertain it on the ground that it had net been taken 
at an earlier stage of the proceedings. The fourth ground of 
objection also must, therefore, be overruled. g 

The result is that none of the grounds upon which the 
decision of the Subordinate Judge is challenged, can be main- 
tained. The appeals, therefore, fail and must be dismissed 
with costs. 

We assess the hearing a at 3 gold mohurs in Mis. App. 447 
of 1907. There will be no separate order for costs in Mis. App. 
480 of 1907. 

Appeals dismissed. 


Before Mr. Fustice Brett and Mr. Fustice Sharfuddin. 
SHEONANDAN PERSAD SUKUL 


v- 
BACHA RAUT.* 

Record of rights, entry in, prêtumplon— Bengal Tenancy Ad ( VILI of 1885 ), 
See. 103 B—Antocedent cridence—Ohitti bandodasi, oniry based on, if to 
be proved, 

Evidence of facts, dooumentary and oral, of a date prior to that of the 
publication of the record of rights, is admissible and should be taken into 
consideration in determining whether the presumption ander section 108B of 
the Bengal Tenancy Act as amended has been rebutted or not, 

The fact that an entry was made in the record of rights is not sufficient to 
save the person relying on the entry from the necessity of producing and 
proving a chitti baxdobasti on which the entry was basod and by which he 
held settlement as a raiyat. 


Appeal by the Plaintiff. 

Suit for a declaration that the land was plaintiff’ s zerait land. 
The material facts and arguments appear from the judgment. 
* Appeal from Appellate Decree No. 2081 of 1907, against the decree of 


H: Ee Bangon- Rad, Dipnot To ot Durbhan dated the 6th Jane 1907; 
pilvi Abdul Jabbar, M lst Ooart, Durbhanga, dated 


Vor. IK] | TIIGH cour’, 


Babu Lachmi Narayan Singh for the Appellant. 

Babu Buldeo Narayan Singh and Mr. G. Sarkar for the 
Respondent. f 

The judgment of the Oourt was delivered by 


Brett J.—The only question which requires consideration 
in this appeal is Whether the learned Judge is right in the view 
which he has taken as to the effect of the presumption raised 
in favour of an entry in the record of rights under section 103(d) 
of-the Bengal Tenancy Act as amended. The view which the 
learned Judge has taken is as follows :—He holds that because 
there is a presumption under the law of the correctness of the 
entry in the record of rights and because that presumption must 
be accepted by the Court until it is rebutted, therefore, it is open 
to a person seeking to rebut the correctness in the entry, to 


485 


Orv. 


1908. 
anga” 
Sheonandan, Persad 
Sukal 
*. 
Baoba Raut, 


produce evidence of facts subsequent to the publication of the ° 


record of rights but not to rely on documentary or oral evidence 
of facts anterior to the publication. This view of the law is in 
our opinion entirely wrong. f 

The question which arises is whether the entry was correct 
at the time when it was made, and-in order to prove the correct- 
ness at that time, evidence of antecedent facts documentary and 
oral is admissible and should be taken into consideration in deter- 
mining whether the presumption has been rebutted or not. In 
the present case the District Judge has refused to take into consi- 
deration the documentary evidence which the plaintiff relied 
upon for the years 1861 to 1898, and his reason for treating all 
this evidence as of no value is stated to be that the question 
whether the entry is correct or not is not affected materially by 
any document of a date prior to the date of publication. In this 
view of the law we are unable to agree. The learned Judge has 
also held that the fact that the entry was made in the record of 
rights was sufficient to save the defendant from the necessity of 
producing and proving the citt! bundabasti on which the entry: 
was based and by which he alleged he held settlement as a raiyat. 
We think that the learned Judge was in wrong in the view 
which he took on this pòint also. The correctness of the entry 
would depend upon whether this cAst’ was a- genuine and valid 
document, and whether by it the rights claimed by the defendant, 
which formed the subject of the entry in the record of rights, 
were really conferred. We entirely agree with the opinion 
‘expressed as to the value of the record of rights in the case 
referred to by the learned Judge in his judgment ; but we are 


—_ 
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of opinion that the learned Judge has misapplied those remarks 
as supporting the view of the law which he has taken that when 
the correctness of an entry in the record of rights is in dispute, 
the only evidence to rebut the correctness which can be produced 
and relied upon is the evidence of facts and circumstances subse- 
quent to the publication of the record and not any documentary 
or oral evidence or facts and circumstances existing prior to 
the publication. In our opinion, therefore, the grounds on which 
the learned District Judge has decreed the appeal and dismissed 
the cross-appeal cannot be maintained. 

We accordingly set aside the judgment and decree of the 
lower appellate Court and direct that the appeal be sent back to 
the District Judge with directions to take into consideration the 
evidence which was produced before the Court of first instance and 
was considered by that Court in its judgment and after weighing 


‘that evidence to come to a decision whether the entry in the 


record of rights on which the defendant relied is correct or 
whether the case of the plaintiff is true that the land was zerait 
land. ` 

Costs will abide the result, 


A. TAL Case remanded. 





Before Mr. Fustce Rampini and Mr. Fustice Sharfuddin. 
JAGANNATH SAHA 


v. 
THE CHAIRMAN ON BEHALF OF THE COMMIS- 
SIONERS OF BERHAMPUR MUNICIPALITY.” 


| Specific Relief Aot (Taf 1877), Soo. 56—Magistrate’s ordor—Bongal Municipal 


Act (LIT of 1884 B. C.), Seo, 44—Chatrman's power to leas or mll—Enpppel. 


A suit for a declaration that the land on whioh the plaintiff's house was 
bnilt belonged to him and was not a public road and for the withdrawal of an 
order issued by the Magistrate direoting him to demolish ıt is not barred by 
section 66 of the Specific Relie Act. . 

The QOhairman of a Municipality hes no power under section 44 of the 
Bengal Municipal Act to sell or lease a land belonging to the Municipality, 


_ Only the Commissioners at a meeting can do so. 


Where the plaintiff was allowed 3 years and 4 months after taking lease, 
to construct & drain round the house : = 
Held, tha: the Municipality was not estopped from questioning the lease, 


* Appeal from Appallate Deares No. 3471 of 1006 agains: the dearee of 
H. Foster Esq., Officiating District Judge of M bed, dated the 18th 
Reptember 1905, affirming that of Rabu Edan nag Ohatterjes, Munsif af 
Berhampur, lst Court, dated the 33rd December : 


IN 


Vou. IX] HIGH OÖVRË. 


Appeal by the Plaintiff. 
Suit for a declaration of plaintiff's title to the land and for 
withdrawal of the order of the Magistrate ordering demolition 


of his honse. 
The material facts and arguments appear from the judgment. 


missdoners of 


Babus Ram Chander Masumder and Tarak Chander Chucker- Berhampore Munici- 


burty for the Appellant. 
Babus Lal Mokun Doss and Ramakanta Bhattacharjee for 
the Respondent. 7 GAV 


The judgment of the Court was as follows : 


The facts of this case are fully set out in the judgment 
of the Court below. It is sufficient to say here that the plain- 
tiff practically sues for a declaration that the land on which 
he has built a house is his and not a public road and for the 
withdrawal of an order issued by the Magistrate at the instance 
of the Municipal Commissioners of Berhampore directing him 
to demolish it: The District Judge has dismissed the suit, 
because he considers that the order complained of was passed 
by the District Magistrate in a judicial capacity, because he has 
not been made a party and because no suit for an injunction 
lies against him in the Munsiff’s Court. 

The plaintiff appeals on the grounds (1) that the suit is not 


‘barred under section 56 of the Specific Relief Act, (2) that the 


settlement of the land made with him by the Chairman of the 
Municipal Commissioners is binding on the Municipality, (3) that 
the plaintiff is not estopped from disputing the defendant’s title 
to the land, (4) that the finding as to the plaintiff's want of title 
is not a legal finding, and (5) that the Judge's finding that the 
disputed land is part of a road is not warranted by the facts. 

The pleader for the respondent admits that the suit is not 


barred by section 56 of the Specific Relief Act, but contends 


that the settlement made by the Chairman is not binding on 
the Municipality. This contention is clearly a good one. The 
Chairman had no power to sell and lease the land to the plaintiff. 
Only the Commissioners at a meeting gould do so. The Chair- 
man is expressly barred by section 44 from exercising such a 
power. The matter was no doubt laid before the Commissioners 
at a meeting, but they passed no resolution. They postponed 
consideration of the matter. About 2 years and 4 months ‘after 


that, the plaintiff was allowed to construct a drain round the’ 


house. This does not operate as an estoppel against the defen- 


pality. 


ee 
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` dants, because the plaintiff built his house on the Municipal road 
, before constructing the drain. He was not led to erect the 


house by the Commissioners’ permission to make the drain. 
The plaintiff has been found by both Courts to have no title 
to the land on which he has built the house. It has been clearly 


| “found by the District Judge that the land is property of the 


Municipality. - This finding seems to us to be warranted by the 
facts and by the plaintiff's admission. 
We, therefore, dismiss the appeal with costs. 


A. T. M. i Appeal dismissed. 


~ 


`- Before Mr. Fustice Mitra and Mr. Fustice Casperss. 
MAHA PERSHAD SINGH ann OTHERS 


v. : ¢ 


SURENDRA MOHAN SINGH AND OTHERS." 


" Mortgage docree-——Construction— Proper form of decres—Decres Nisi—Deores 


absclute— Bwscution—Conrt excouting decree, power of —“ Date of realisa- 
> tion,” moaning qf. 

A Court executing a decree is precluded from making a proper decree—a 
decree which should have been drawn up—; it oan only construe the decree 
without adding to or subtracting from it, 

The prevailing prnotioe in the Province of Bengal in mortgage oases Is to 
allow interest at the contract rate up to the date fixed for payment by the 
decree wisi and thereafter interest at the usual Court rate of six per oent per 
annum, and the “date of reallsaation” is understood generally to mean the date 
fixed for payment and not the date of actual payment by the mortgagors on 
realisation by execu!ion sale, though occasionally words are Imported to signify 
the date of actual realisation. 

The words “the date of realisation” in the decree mean the date fixed 
for payment by the decres, that is, a date within and not after the period 
of grace. 5 

Sundar Kosr y Rai Sham Krishan (1) and Ramenoar Prosad Singh v. Rat 
Sham Kishen (2) followed. 


Appeal by the judgment-debtors Defendants, 
-. Application for execution of decree by sale of mortgage 
properties. 

The facts of the case appear from the judgment. 


Appeal “from Original. Order No. 868 of 1907 EEEE 
Rajonet Nath Dutt, Subordinate Judge of Bhagulpore, dated the 19th August 


Ka E B. B4 Galo. 150, (2) (1901) T, L. R. 29 Calo, 48, at 


Vou. IX] HIGH COURT, 


Dr. Rash Behary Ghose, Moulvie Syed Shamsul Huda and 
Babus Khetra Mohan Sèn and Raghunath Singh for the Appellants, 

Babus Umakali Mukherjes, Sailendra Nath Palit and 
Narendra Chandra Bose for the Respondents. 


: C. A. V. 
The judgment of the Court was delivered by 


' Mitra J.—On the 12th February 1906, the plaintiffs respon- 
dents obtained against the defendents appellants and certain 
other persons a decree nist on a mortgage dated the 21st Decem- 
ber 1896. The operative part of the decree runs thus: “The 


, defendants do pay within 6 months from the date of the dercee 


to the plaintiffs Rs. 5,360,38-11-6 principal, interest and compound 
interest at the rate mentioned in the bond sued upon #z., Rs. 7-8 
percent per anum from the date of institution #.¢., zoth June 1904 
to date of realisation and Rs. 7990-8 as costs of the suit besides 
interest at 6 percent. per annum from the date of decree to 
that of realisation: that-in the event of non-payment, the 
mortgaged properties will be sold for the realisation of the 


decretal amount : that if the sale proceeds of the mortgaged ; 


properties be not sufficient, the Sudha Bharna property of 
defendant No. 2 will be sold by auction.” No payment was made 
within 6 months and an order absolute for sale was made on the 
31st August 1906. The decree was affirmed by this Court on 
appeal on the 3rd April 1907. 

` The decree nisi dated the 12th February 1906 was not in 
proper form and no decree following the order absolute for sale 
was drawn. The attention of this Court also was not drawn to 
the defect by either party. 

The plaintiffs respondents have nqw applied for execution 
of the decree by sale of the mortgaged properties. They have 
calculated interest and compound interest at the bond rate +<., 
Rs. 7-8 per cent per annum in ascertaining the amount payable 
under the decree. The contention of the defendants appellants 
is that the plaintiffs are not entitled to any interest after the 
tath August 1906 the date when the period of grace expired 
and they say that the words “ date of- realisation ” in the prelimi- 


_ nary decree mean the date when the amount was payable under 


the decree and not the date of actual realisation of that amount. 
The lower Court relied on a distinction between the word 
“+ realisation ” used in the ordering portion of thé judgment of 
that Court dated the 12th February 1906 and the words “date 
of realisation ;” but it seems to- us that the distinction is one 


290. . THB OALOUTTA LAW JOURNAL. [Von IX. 


OIVIL, without a difference. In our opinion, the ordering portion of the 


1907, judgment throws no light on the question of the construction 
Maha Ponh 1 Singh of the decree. 


*. The words used in the decree are admittedly vague and 
8 te oe the difficulty in construing the decree is greater as no account 
diene 3 was prepared to ascertain what was the amount payable ona 


— computation of intetest and compound interest up to the 12th 
August 1906. The amount was left to be; ascertained’ by the 
decree-holders when and if they applied for execution. There is 
also no specification as to the rate of interest payable after the 
mortgage, being extinguished, became merged in the decree. 

If it, were within our province to direct a fresh decree to be 
drawn up, we would have followed the decision of the Judicial 
Committee in Sundar Koser v. Rat Sham Kissen (1) which 
affirmed the decision of this Court in the same case, Rameswar 
Prosad Singh v. Rat Sham Kisken (2) and directed that an 
account be taken of what was due to the plaintiffs for principal 
and inte rest at Rs. 7-3 per cent per annum with rests according 
to the stipulation in the mortgage and costs up to the 12th 
August 1906, and we would have further directed that if the 
amount-so found due were not paid by that date, interest would 
run on the consolidated amount at 6 per cent per annum until 
actual realisation. But we are precluded from doing so in the 
execution proceedings. We can only construe the decree 
without adding to or subtracting from it, though the plaintiffs 
may yet take the necessary steps to have a proper decree drawn 
up by a tribunal competent to do so. 

The prevailing practice in this province is to allow interest 
at the contract rate up to the date fixed for payment by the decree 
nist and thereafter interést at the usual Court rate of 6 per cent 
per annum and ‘the date of realisation” is understood generally 
to mean the date fixed for payment and not the date of actual 
payment by the mortgagors on realisation by execution sale, 
though occasionally words are imported to signify the date of 
actual realisation. The practice of awarding interest at the 
bond-rate up to the date of the expiry of the period of grace 
and subsequent interest at 6 per cent per annum was universal 
before the decision of the Judicial Committee in Moharaja of” 
Bhartpur v. Rant Kanno Dex (3) and that practice was followed p 
by this Court in Ramesmar Prosad Singh v. Rai Sham Kishen (2). 


(1) (1906) I. L. R. 34 Galo. 150, {3) (1901) I. L. B, 99 Oalo, 43. 
(8) (1900) I; L B, 98 Al, 181, 


t 
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The recent ruling of their Lordships of the Privy Council 


in Sundar Koer v. Rat Sham Krishen (i) justify an adherence 
to the old established practice of this Court. It does not appear 
to us that the Court which framed the decree intended to devi- 
ate from this practice. We must, therefore, hold that the words 
"date of realisation” in the decree mean the date fixed for pay- 
ment by the decree, that is, a date within and not after the 
period of grace. 

It is manifest that the Court omitted to give any directions 
in the preliminary decree as to subsequent interest. The defect 
could and ought to have been cured by the final decree absolute 
for sale, but none was drawn up and the plaintiffs failed to ask 
the Court to draw up a decree. 

We are, therefore, of opinion that the amount for which 
execution by sale should issue, should be calculated by giving in- 
terest at the stipulated rate up to the rath August 1906, the 
computation being based on the principal amount specified in 
the mortgage and not the sum of Rs. 5,36,038-11-6, the amount 
sued for. 

We make no order as to costs either in this Court or the 
lower Court. E 

(1) (1906) I. L. R 84 Galo, 150. 
Decres modified. 


CRIMINAL REVISION. 


Before Mr. Justice Holmwood and Mr. Justice Ryves. 
SUKDEB TEWARI 


v 


THE KING EMPEROR* 
Ssceral acoused—Ons pleading gwilty—Indian Bwidenco Act (I of 1878), 


URIMINAL. 
1908, 
Nangun 
January, 14,18, 


aa 


Soo. SO— Conjertion, usa of, against 00-aconsed—Joint trial— Criminal ` 


Proceduro Code (Ast V of 1898), Beos. 871, 343. 


Until an accused person who has pleaded guilty is convicted or acquitted, 
he is still an aocnsed person and is, therefore, not a competent witness against 
the oo-nocused, 

It is open to the Court to refuse to accept tha plea of guilty returned by 
an accused and to try the question of the accused’s guilt, 

Where one of two accused pleaded guilty, but the Magistrate took no 
action on the plea but proceeding to try the case as against the other accused 


> Oriminal Revision Oase No. 1978 of 1908, against the decision of Baba 
N. O. Ghatak, Deputy Magistrate of Howrah, dated 31st October 1908, 
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directed his mind and hia ‘judgment entirely to the case as it stood on indepen- 
dent testimony (as he was of opinion that if the second accused was not maa 
the plea of the first was valueless) ; 

Held, the trial wás good. 

Q. H. v. Pakhji (1), Q. E. v. Palta (2) and ee v. Xhooraj (3) 
distinguished. 

Petition by the Accused. 

Case under section 205 read with 109, Indian Penal Code. 


The petitioner Sukdeb Tewari instituted a Small Cause Court 
suit against one Narayan. On the date fixed for hearing, Narayan 
appeared and admitted the claim, but before the decree was 
passed he told the Small Cause Court Judge that he was not 
really Narayan but one Sarat Chandra Dutt, who had been 
hired by the petitioner for the purpose of personating Narayan. 
Thereupon the petitioner and Sarat were both sent to the 
Magistrate for trial and the case was made over to Babu N. C. 
Ghatak. Onthe 15th September 1908, charges were framed 
against both the accused, and Sarat pleaded guilty and the 
petitioner ‘not -guilty.’ The Magistrate did not thereupon 
convict Sarat, nor did he call him as a witness. He proceeded 
with the trial and eventually convicted him under sections 205, 
109, Indian Penal Code and sentenced him to 2 years rigorous 
imprisonment. There was an appeal to the Sessions Judge, who 
upheld the conviction and sentence. The petitioner then moved 
the High Court and obtained this Rule. 

The Deputy Legal Remermbrancer (Mr. Orr) for the Crown, 
in showing cause :—The cases cited in the Rule have no applica- 
tion. Sarat was not convicted on his plea, because if Sukdeb’s 
story was found to be true, Sarat would also be acquitted. He 
was not kept on for the purpose that his confession REEDE 
used against the petitioner. 

Mr. Bil (with Mr. K. N. Chaudhuri and Babu Nogendra 


| Wath Bhattacharyya j for the accused, in support of the Rule :— 


The Magistrate is wrong on that point. Sarat could have been 
convicted of false pegoun even if the petitioner's story was 
held to`be true. 

There is no evidence that I instigated him to personate 
Narayan. 

[Hotarwoop J.—The Judge says there is a oe deal of 
other evidence.] 


(1) (1894) L L R. 19 Bom. 195. (3) (1900) L L. R. 23 All, 53. 
(3) (1908) I. L. B, 80 All, 540, i 


oh re we 


Vor, 1%.) Bileh oort. 


Yes, but the evidence has all been coloured by the confession 
and therefore the case comes within the rule in Sudrahmania 
Ayyar's case (1). 

[Hotmwoop J.—But we think the rulings are all distinguish- 
able, and the confession in this case admissible.] 

I would ask your attention to a very recent case, Emperor y, 
Kheoraj (2). The Magistrate hasin this case, acted against the 
spirit of the law. See Q. &. v. Pahujs (3). 


The other evidence in the case only tends to lend support : 


to the confession, but apart from the confession, it amounts to 
nothing. | 

The point is whether the trial isa joint one even after the 
plea of guilty is recorded. The principle is the same as in the 
case of an accomplice, see the remarks of Sir Arnold White C. J. 
in I. L. R. 25 Mad. 61 at p. 67. 

Sarat ought at once to have been removed from the dock 
and put ifito the witness box and I ought to have had an oppor- 
tunity of cross-examining him. 

_ Even if there is other evidence, if that evidence gains weight 
by the introduction of inadmissible evidence, it comes within the 
ruling of the Judicial Committee in I. L. R. 25 Mad. 61. 

GAV. 

Their Lordships’ jadgment was as follows : 


This was a Rule calling upon the District Magistrate of 


Howrah to show cause why the conviction and sentence passed | 


upon the petitioner under section 205 read with section 109 of 
the Indian Penal Code should rot be set aside on the ground that 
the case falls within the rule laid down in the cases of Q. E. v. 
Pakuji (3) and Q. E. v. Paltwa(4). In the first case cited, A and B 
were charged with murder. A pleaded guilty and it was held 
that after such plea he could not be treated as being jointly tried 
with A. i 

In the second case it was held that when several persons are 
being tried jointly for the same offence, and some of them - plead 
guilty, it is unfair to defer convicting those who have pleaded 
guilty merely in order that their confessions may be considered 
against the other accused. < i 

In showing cause the Magistrate has pointed out that both 
these cases may be distinguished from the case before us, inas- 


(1) (1901) I. L. B. 25 Mad, 61. (8) (1894) L L R. 19 Bom. 198. 
(9) (1908) I. L, B.`80 AIL 540, . (4) (1900) L L, R 33 AU, 08, 


$93 


ORIWIMAL, 
1909. 
pad 
Bukdeb Tewari 
+, 
The King Emperor, 


Jamuary, 18. 


ob 
OnIMONAL, 
1908. 
opine 
Sukdeb Tewari 


v. 
The Ķing Emperor, 


fHÀ ĠALOUTTA Law JOURNAL. [Von LX. 


- much as the plea of guilty made by Sarat Chandra Dutta was not 


accepted in view of the fact that the petitioner Sukdeb Tewari's 
defence if proved would involve the innocence of Sarat Chandra 
Dutta and he could not be convicted. The joint trial therefore 
went on and rightly so. In arguing the Rule before us learned 
counsel has cited a later case, Emperor v. Kheoraj and others (1) which 
lays down that where an accused person has pleaded guilty and 
the Court is prepared to convict on that plea, it is contrary to the 
‘spirit of the law to postpone the conviction so that the person 
who has pleaded guilty may technically be said to be tried jointly 
for the same offence with other co-accused and any statement in 
the nature of a confession he may make used against them. - The 
case of Q. Æ. v. Paltua (2) above cited was there followed. 

Learned counsel has also referred us to the case of Subrah- 
mania Ayyar (3) where at page 69 it is laid down by Sir Arnold 
White, C. J. that when an accused person has pleaded guilty 
nothing remains to be tried as between him and the Crown and 
that he becomes a competent witness against other accused. 

It js accordingly argued that Sarat Chandra Dutta should 
have been removed from the dock and placed in the witness box 
where he might have been cross-examined. 

But we find that before the Privy Council the first point 
taken was that until the accused who pleaded guilty was convicted 
or acquitted he was still an accused person and was therefore 
not a competent witness. Their Lordships of the Judicial 
Committee did not deal with this point inasmuch as they decided 
the.case solely on the misjoinder of charges, but it- seems to 
be sound law and in accordance with the recognised practice of 
the Courts. 

In the case of Q. Æ. v. Pahuji (4), a case which is entirely 
analogous to the case now before us was referred to by the 
Bombay Court and the opinion of Candy J. who tried that case 
was taken. This was Confirmation Case No. 22 of 1893, where 
a statement of an accused who had pleaded guilty was admitted - 
against his co-accused and the reason given, which was accepted 
by the High Court, was that the Court of Session had not dealt 
with the plea of guilty as if it were such, but had allowed the 
prisoner so pleading to remain on trialso that he could cross- 
examine and the opinion of the Assessors was also taken about 
his guilt. The same rule would obviously apply to a case where 


(2) (1908) L D. D. 80 AU, ÑO, (8) (1001) L Ly R, 35 Mad, 61. 
(2) (1900) I, È. B. 98 AlL 58, ` (4) (189%%)-I. L, B. 19 Bom,-195, : 
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the Court is fulfilling the functions of both Judge and -Jury as 
indeed in a case tried with the aid of assessors the Judge really 
always is. The provision of section 271 of the Criminal Proce- 
dure Code that the plea shall be recorded and the accused may be 
convicted thereon clearly leaves it open to the Court to refuse to 
accept the plea and lay the case before the Jury or Assessors or 


in the case of a Magistrate to try the question of the accused's: 


guilt himself. : 

, The record does not it is true show in so many words that 
the Magistrate refused to accept Sarat Chandra Dutta’s plea of 
guilty, but after it was made, nothing was done except the exami- 
nation of two defence witnesses for the present petitioner, and we 
observe in the Magistrate's long and careful judgment that not a 
word is said as to the statements of Sarat Chandra Dutta to the 
Small Cause Court Judge or to the Magistrate who recorded his 
confession being evidence against Sukdeb Tewari. 

“The finding against Sukdeb Tewari is based on evidence 
‘and considerations entirely independent of any statement 
made’ by Sarat Chandra. The “Magistrate having so caréfully 
kept out of consideration in his judgment against Sukdeb 


anything which Sarat Chandra had said, we must accept his ` 


statement that he did not think it right to act on Sarat Chandra’s 
plea of guilty which was altogether incompatible ‘with Sukdeb 
Tewari’s defence. 

He evidently directed his mind and his judgment entirely 
to the case against Sukdeb Tewari as it stood on the independent 
testimony ‘since he was of opinion that if Sukdeb Tewari’s 
defence - was’ true, the plea of guilty made by Sarat Chandra was 
valueless. We, therefore, think that the rulings cited to ‘us 
im no way apply to this case, and we also find that the statements 


of Sarat Chandra were not, asa matter of fact, used against makdeys 


Tewari: ae Rule is accordingly discharged. - 


Ne E. Be i Rule discharged. 
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Before Mr. Fustice Carnduff.and Mr. Fustice. Doss. 
- EMPEROR 
v. 
KULDIP SAHAY.* 

Criminal Prosedure Code (Act V of 1888), Baos. 107, 118, 514—Swrety Jor. 

` another person to hoop the psace— Forfeiture of boad—Liability of surety. 
When a person has execated a bond to keep the pence and another person 
has executed a bond as his surety for so doing, =f the condition is broken, both 
are Mable to pay. The object of these provisions of the ode is to prevent 
crime and not to obtain money for the Orown, Itis not the case of an ordi- 4 
nary suretyship, where the surety is discharged as soon as the principal debtor 
pays the money due from him, Here the surety is an additional safeguard 

against a breach of the peace, : 

Qusen Empress v, Rohim Buksh (1) relied upon. 

- Emperor v. Ugu Kasing (2) dissented from, 

Reference by- the Sessions Judge under Sec, 488 of the 
Criminal Procedure Code. l 

Order under Sec. 514 of the Criminal Procedure Code. 

The material facts appear from the judgment. 

No one appeared at the hearing. 

The following judgment was delivered +- 

This is a Reference made by the Sessions Judge of Patna 
which raises the question of the extent of the liability ‘of a 
person who has stood surety for another bound down to keep 
the peace. It appears that one Saligram Singh was required 
by the Sub-Divisional Magistrate of Dinapur to execute a bond 


for Rs. 100, under section 107- of the Code of Criminal 


Procedure, and that the petitioner Kuldip stood.as.his surety 
in the sum of Rs. 50. The bond was declared forfeited by the 
Sub-Divisional Magistrate, who ordered the principal and surety 
to pay the sums of Rs. 100 and Rs. 50 respectively. Against 
this order an appeal was preferred before the District Magistrate, 
under section 515 of the Code, and was summarily rejected. 
One of the grounds taken on the appeal was that the Sub- 
Divisional Magistrate was wrong in inflicting a “double penalty,” 
the contention being that, as the principal had paid, there ought 
to have been no realisation from the surety. The learned 


* Oriminal Reference No. 284 of 1908 by O. W. E Pittar, Esq., Sessions 
a of PE ERR dated the 27th November 1908, for setting aside the decision 
o District Magistrate of rican dated the 24th September 1908, affirming 
on appeal that of the Sub-divisions)] Magistrate of Dinapore, 
a (1998) I. L. E, 20 All 206, 
(2) (1905) U, B, R, 81; 2 Or, L, J, of India, 468, 
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Sessions Judge has recommended that thé District Magistrate's 
order be set aside on the ground that he has not considered 
the point above stated. He has himself refrained from expressing 
any opinion upon it, but has referred to a decision in a case 
which appears to have been decided in Upper Burma in 
1905, Emperor v. Ugu Kasing (1). 

Prima facie, no doubt a surety merely agrees to pay the 
creditor failing the debtor, and his liability is, as a rule, co- 
extensive with that of the principal. But this is not a case of 
ordinary suretyship for the payment of money. As pointed 
out. by. Edge C. J.. in Queen Empress -v. Rokim Bukhsh (2), 
the object of these provisions of the Code is to prevent 
crime, not to obtain money for the Crown. It is not, as in the 
case of, for example, an administration bond with sureties, the 
object to secure the payment of money on the avoidance of 
pecuniary loss. It is provided (see section 118 of the Code) 
that the amount of the bond demanded from the principal 
shall be fixed with due regard to the circumstances of the case 
and shall not be excessive, while in section- 106 it is expressly 
directed that the amount of the bond shall be proportionate 
to the means of the person bound down. That being so, it is 
obvious that the power to require sureties must have been 
given with some object other than that of ensuring the recovery 
of the amount of the bond ; in other words, an` additional 
security for the principal’s keeping the peace, not a surety for 
his paying if forfeit is demandable. 


` This view is supported by the form of the bond executed’ 


in this instance. Saligram Singh “ bound himself not to commit a 
breach of the peace or do any act that might probably occasion a 
breach of the peace during the term of one year” and, “in case 
of his making default therein,” to “forfeit to His Majesty the 
sum of Rs. 100.” The petitioner Kuldip next “bound himself 


surety for Saligram Singh” that he should not commit „a breach’ 
of the peace or do any act that might. probably occasion a. 
breach of the peace during the said term, and, in case of his. 
(Saligram’s) making default therein, to forfeit to His Majesty: 


the sum of Rs. 50.” : This is the form set forth as Form XI in 
the Fifth Schedule to the Code, and from its terms it seems to 


us to be clear that Kuldip bound himself to forfeit Rs. so in 


the event of Saligram’s failing to Te the peace during the 
period fixed... 34 a 


(1) (1908) 3 Or. Li J, 468. (2) (1898) I, L. B, 20 AIL 906. 
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The conclusion at which we have arrived, therefore, is that 
the Sub-Divisional Magistrate was right and in these circum- 
stances, we think it unnecessary to send the case back for 
disposal by the District Magistrate as the first appellate 
authority. In the result then we decline to interfere. 


Reference discharged. 
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APPEAL FROM ORIGINAL SIDE. 


“Before Sir Francis W. Maclean, E. C. I. E, Chief Justice, 
Mr. Fustice Harington and Mr. Justice Brett. 
_L, O. CLARKE 
v. 
BROJENDRA KISHORE ROY CHOWDHURY AND ANOTHER 
BROJENDRA KISHORE ROY CHOWDHURY 
v. 


M. L. A. LUFFMAN.* 


Indian Arms Aot (XI of 1878), Soo. 35—Recording grounds of belia, whether 
enential— Criminal Procedure Code (V of 1888), Secs, 96,105, 105—Judicial 
OfRoor?’ Protection Aot (XVLII of 1850), Beo. 1. 


Per Maclean O. J. and Harington J. (Breit J. dissenting )—Unlom a search 
is warranted by some Statute, a Magistrate has no right to make it, 

~ À special and drastio power is granted to the Magistrate by section 35 of 
the Indian Arms Aot. That section directs that a Magistrate, under certain 
olroumstanoes and ‘having first recorded the grounds of his belief” may 
cause & search to be made eto. These words must have been inserted with an 
object and the object probably was to protect the public against searches being 
inconsiderately directed and to ensure the exercise of deliberation by the 
Magistrate before he ordered the search, When the Statute has created a 
special right, but certain formalities have to be complied with antecedent to 
the exercise of that right, a- strict observance of the formalitios is essential 
to the acoquisition of that right. 

The Code of Orimtnal Procedure provides for search by a Police Offlcer 
under seotion 165 before any proceeding has been initiated before any Court, 
and searches under the authority of « Court under section $6 which must be 
made after the initiation of some proceeding under the Code before him. 

. A. Magistrate cannot be sald to have been acting judicially in directing a 
search to be made without any proceeding having been instituted before him 
which he could be called on to determine judicially. In such a case the 
Judicial Offoers’ Protection Act (XVIII of 1850) does not apply. 


® Appcals Nos. 86, 87 and 41 of 1908 from the Original Sid against he 
decision of Mr, Justice Fletcher, dated the 19th June 1908, ie hea she 
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Appeals from the judgment of Fletcher J.* 
< Suit for damages. | 

The facts and arguments are fully set out in the judgments. - 

Mr. Dunne (with Mr. Bagram) for the Appellant, L. O. 
Clarke. 

Mr. Garth (with Mr. A. Chowdhury) for the Respondent, 
Brojendra K. Roy Chowdhury. CG AV. 

‘The following judgments were delivered : 

Maclean C. J.—The plaintiff is a zemindar residing in the 
district of Mymensingh. The defendant is a member of the 
Indian Civil Service, and, at the date of the transaction in ques- 
tion, was District Magistrate of Mymensingh. The plaintiff seeks 
to recover damages for a trespass alleged to have been committed 
by the defendant in searching the plaintiffs kutchery at Jamal- 
pore on the 28th of April 1907. The defendant, in substance, 
pleads not guilty by Statute, and relies upon the Statutes to 
which reference will be made later on. 

The facts appear to be these :—For some time previous to 
the 28th of April 1907, the state of feeling between the Hindus 
and Mahomedans at Jamalpore ran very high, and there can be 
no doubt, but that for some days the town had been in a condi- 
tion of very great excitement. On the 28th of April 1907, the 
date of the search, which undoubtedly took place on the after- 
noon of that day, the defendant was at Mymensingh ; and, in 
consequence of a telegram, which he received from Mr. Barne- 
ville, the S. D. O., and Mr. Luffman, the head of the police at 
Jamalpore, he left for Jamalpore and arrived there at about ten 
o'clock in the morning. He was then-informed by Mr. Luffman 
that on the previous evening a man named Genda Sheikh had 
been wounded by a revolver shot ; and he was also informed that 
the police had reason to believe that firearms were stored in the 
kutcheries of the zemindars. In consequence of this information, 
the defendant determined to search, amongst others, the plaintiff's 
kutchery, and in the presence of certain gentlemen as witnesses 
of the search, and accompanied by Mr. Barneville, Mr. Luffman 
and several policemen searched the plaintiff's kutchery in the 
afternoon. This is the trespass complained of. It is unnecessary 
to go more in detail into the facts of this part of the case, because 
there is no dispute as to the facts stated above. The fact of the 
search and that it was conducted by the order and under the 
direction of the defendant is. not denied. It seems, therefore, 
unnecessary to discuss what took place on the eventing of the 

* Reported in 8 O. L J. 75, 
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-Orvit. ayth of April or to go more minutely'into the question of. the 
1900. excitement or the causes of the excitement, and the state of 
~~ feeling between the Hindus and Mahomedans at that time. | 

i O. Olarka Unless the search was warranted by some Statute,’ the 
gi Ng aki gang defendant had no right to make it: and the question we have to 
and decide is whether the defendant is protected: in other words, 


gee rat was he acting and did he act under any, and if so, what power. 
conferred upon him by law. The plaintiff has charged’.the 
— defendant with having acted maliciously and without resonable 
= walan. C, 7 and probable cause in making the search. I have no hesitation 
in saying that there is no ground whatever for charging the 

defendant with malice, nor any hesitation in saying that the 

defendant acted in perfect good faith in making the search that 

he did. It will perhaps be convenient in the first place, to deal- 

with section 25 of the Indian Arms Act, 1878, upon which the 

defendant relies. That section runs as follows :—" Whenever 

any Magistrate has reason to believe that any person residing 

within the local limits of his jurisdiction has in his possession any 

arms, ammunition, or military stores for any unlawful purpose, or 

that such person cannot be left in the possession of any such 

arms, ammunition, or military stores without danger to the public 

peace, such Magistrate, having first recorded the grounds of his 

belief, may cause a search to be made of the house or premises 

occupied by such person, or in which such Magistrate has reason 

to believe such arms, ammunition, or military stores are or is to be 

found and may seize and detain the same, although covered bya 

license, in safe custody for such time as he thinks necessary. ` Thè, 

search in such case shall be conducted by, or in the presence‘of, 

a Magistrate, or by, or in the presence of, some officer specially 

empowered in this behalf by name or in virtue of his office by 

the Local Government.” The search was undoudtedly a general 

search for arms, not, as is now suggested at the bar, for thé 

revolver with which Genda Sheik had been wounded. It is con- 

ceded that the defendant, before making the search, did nof 

record the grounds of kis belief. The question then is whether, 

not having complied with the terms of the Statute, the defendant 

can justify the search under that section. It is contended for 

him that the words, “having first recorded the grounds of his 

belief ” are merely directory and not imperative or mandatory. 

` It is difficult to accept this view. A special and drastic power is 

by this section granted to the Magistrate. Without it, he could 

pot have ‘made the search unless, as it is suggested, certain pro- 


‘ 
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visions of the Criminal Procedure Code apply to a case such as 


the present. These words must have been inserted in the section ' 


with an object and the object probably was to protect the public 
against searches being inconsiderately directed, and to insure the 
exercise of deliberation by the Magistrate before he ordered the 
search. A fine distinction is often drawn between what is manda- 
tory and what is merely directory in -the language of any parti- 
cular Statute. The present case appears to fall within that class 
of cases in which. when a Statute creates a special right, but cer- 
tain formalities have to be complied with antecedent to the exer- 
cise of that right. a strict observance of the formalities is essential 
to the acquisition of the right. As the defendant in the case 
now before us did not comply with the required formality by 
recording the grounds of his belief before he proceeded to search, 
this section does not appear to protect him from the consequences 
of his action. 

Then it is said that the search was warranted by section 105, 
Criminal Procedure Code. That section runs as follows :—‘! Any 
Magistrate may direct a search to be made in his presence of any 
place for the search of which he is competent to issue a search 
warrant.” ‘The Magistrate can only act under this section when 
he is competent to issue a search warrant. That takes us to 
fection 96, That section applies to the issue of a search warrant 
by the Court. Here the defendant was not acting as a ‘Court.’ ; 
and all that section 105 enacts is, that instead of the Court issu- 
ing a search warrant, the Magistrate may direct a search to be 
made in his presence. It is resonably obvious why this power is 
‘given to a Magistrate ; but the section does not assist the present 
‘defendant. 

Then reliance is placed upon section 165 of the same Codé, 
and the argument is that, inasmuch as Mr. Luffman might have 
made, a search under that section, the search must be treated as 
having been made under that section, and the defendant can so shel- 

~‘ter himself. The answer to this contention. seems to be that the 
search was not and was never intended to be a search under this 
section, and the search was not by Mr. Luffman or by any police 
officer making an investigation. It was a search conducted by 
‘and under the directions of the Magistrate. Mr. Clarke says 
so himself. He says: “I thought I was justified in making the 
‘search myself” and “I did want to make the search myself.” It 
‘must, I think, be taken that the search was by him. - Mr, 
‘Luman was not: called to prove- that this was a search under 
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this section or that he was exercising the powers conferred upon 
him by this section. Mr. Luffman did not go into the box. 
Section 165 does not mention the Magistrate. Where there are 
special provisions in an Act of the Legislature dealing with the 
case of a search for arms, and laying down what are the condi- 
tions precedent to making such a search, and there are general 
provisions in another Act of the Legislature dealing with 
searches generally, and in point of fact the search is one made 
for arms, it ought, in the absence of evidence to show that the 
search was made under the general as opposed to the specific 
legislation, to be taken that the search was made, not under the 
general provisions, authorizing searches, but under the special 
provisions authorizing a search for arms, and especially so when 
the search is made by one who, in the circumstances had no 
power of search under the general provision as to searches. 
Nothing is specifically said about arms under section 165, and 
that section does not appear to protect the defendant. ` 

The scheme as regards searches under the Code of Criminal 
Procedure is reasonably clear. The Court can issue a search 
warrant under section 96, or in lieu of that the Magistrate may 
himself search under section 105. Section 165 deals with 
searches by a police officer and not by a Magistrate. 

The only other Act relied upon is Act XVIU of 1850. The 
preamble of that Act is, “for the greater protection of Magis- 
trates and others acting judicially ” and, there is only one section 
which runs as follows :—" No Judge, Magistrate, Justice of the 
peace, Collector or other person acting judicially shall be liable 
to-be sued in any Civil Court for any act done or ordered to be 
done by him in the discharge of his judicial duty, whether or 
not within the limits of his jurisdiction: provided that he, at 
the time, in good faith, believed himself to have jurisdiction to 
do or order the act complained of: and no officer of any Court 


-or other person bound to execute the lawful warrants or orders 
of any such Judge, Magistrate, Justice of the peace, Collector 


or other person acting judicially shall be liable to be sued in any 
Civil Court, for the execution of any warrant, or order which 
he would be bound to execute, if within the jurisdiction of the 


„person issuing the same.” Can it be said that in conducting 


this search, the Magistrate was acting judicially? Was this act 
done in the discharge of his judicial duty? The Aet itself 
draws a distinction between an executive as opposed to a judicial 
act :—for it protects not only the person who acts judicially 


~~ 
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but also the person who executes the order of the person so 
acting judicially. The duties of a Magistrate in this country 
are at once judiciel and executive. But here the search must 
be taken to have been conducted by the Magistrate in his 
executive, and not in his judicial capacity. There is, therefore, 
no Statute which protects the Magistrate in his prima facte 
wrongful act in trespassing upon the plaintiffs kutchery. 

1 should have been glad if I could have seen my way to 
have protected the Magistrate, for he was placed in a difficult 
position and in one of emergency. That he acted with the 
utmost dona fides throughout, I entertain no doubt whatever, 
and the charge of malice against him is as unfounded as it is 
improper. The only mistake he made was in not complying 
with the provisions of the Arms Act before he made the search. 
-We are told that if the decision of the first Court be upheld, 
it will paralyze the action of Magistrates, in moments of 
‘emergency, in this country, and that they will be timid about 
acting under their statutory powers. Iam afraid we cannot go 
into the consequences of our decision; our only duty is to 
decide, as best we may, according to what we believe to be the 
law, At the same time it may be pointed out that it is of the 
highest importance, in the interests of the public, that when 
executive officers are invested with statutory powers of a special 
and drastic nature, they ought to be very cautious before exer- 
cising those powers, in satisfying themselves that they have 
strictly complied with the provisions of the Act which 
created them. 

It is said that we must decide this case, not according to the 
law of trespass prevailing in England but upon the principles of 
equity, justice and good conscience. But how can those prin- 
ciples justify an executive officer of the Government in forcibly 
entering another man’s house and ransacking its contents without 
any warrant in law todo so? In the view we now take, it 
becomes unnecessary to go into the question of whether the 
search was properly conducted or whether too much violence 
was or was not displayed : for, at the outset Mr. Dunne said that 
he did not propose to go into the question of the guentum of 
damages. 

There is a croas-objection in which the plaintiff re-iterated 
his charge against the defendant of malice and want of dona 
fides. This cross-objection has not- been pressed. 
t£ The result themis that the appeal is dismissed: but having 
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regard to the re-iteration of the “unfounded charges against the 
defendant, it will be dismissed without costs, and the cross- 
objection will also be dismissed without costs. 

This judgment will govern the next appeal No. 37 of 1908 
and the same order will be made in that case. 

Appeal No. 41 of 1908.—This is a suit by the same plain- 
tiff as in the suit in which judgment has just been delivered ; 
and, it seeks to recover damages against the defendant, who was 
District Superintendent of Police in the District of Mymensingh, 
for certain alleged unlawful acts done by him on the 27th and 
28th of April 1907. As regards what was done on the 28th of 
April, it is conceded by the appellant that, if the action against 
Mr. Clarke succeeded, this action as regards the events of that 
date must fail. The action against Mr. Clarke has succeeded, 
and we have, therefore, to deal with the incidents of the 27th 


_ April only. 


The facts of this part of the case may be dealt with very 
briefly. It appears that at about nine o’clock in the evening the 
defendant and Mr. Barneville the S. D. O. heard a report of a 
firearm and a man told them that a man had been shot. They 
went in the direction from which the report of the shot had 
come and met a wounded man. The defendant says that he was 
then informed that the shot bad been fired by one Prokash Dutt 
and that he, accompanied by four or five young men, had run in 
the direction of the plaintiffs kutchery. The defendant then 
says that he then proceeded to the kutchery with a view to 
arresting the men, and that, when approaching the kutchery, 
he met Inspector Kamini with a body of police who -told him 
that the men had run into the kutchery. The plaintiff's case is 
that the defendant while he wasinthe kutchery, assaulted one 
of the plaintifi’s servants—one Bhaw Nath Ojha—and caused 
damage to the kutchery buildings. It may be taken that the 
defendant entered ‘into the plaintiffs kutchery with a view to 
arresting these. men and his action was prima facie justifiable, 
Ido not think that there is anything in the alleged damage 
to the corrugated iron door of the plaintiff's naib’s bedroom; 
or even if there. were, that the defendant was to -be held 
liable for it or for any damage done to the buildings. by 
the Mahomedan mob who were not acting in any way under 
his directions ; nor have these points been seriously pressed. 
The argument was really centred upon the point whether 
Bhow Nath Ojah was really, . assaulted -by the -order--of the 
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defendant. But if he’ were; I think that there’ would be a 
considerable difficulty in saying that the plaintiff could sustain 
the present suit, though Bhow Nath Ojah might have been able 
to doso. The plaintiff is really seeking to maintain this action 


reason of which he has been deprived of his services. His case 
is that this old man Bhow Nath Ojah was so badly beaten that 
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he had to leave Jamalpur and he was away for ten months during M,L. A. Tatmin 


which the plaintiff lost the benefit of his services. This case is” 


not substantiated. From this own evidence it appears that this 
old man bad left Jamalpur at about 3 or 4 o’clock on the morning’ 
of the 28th and did not return for ten months. He made no 


complaint: he was not sent to the hospital. He first says that” 


he-was not hurt; then he says that "he was hurt but was not 
wounded as’ no part of his body was broken,” and that “ he did 
not tell any one he had been beaten till he returned from his' 


country ten months afterwards.” There is nothing to show that” 


this assault, if any, a most ttumpery one, was committed under 
the orders or‘directions of the defendant. I think, therefore, that 


the Court of first instance was perfectly right in dismissing the 


suit and, this appeal is dismissed with costs. 
Appeals Nos. 36, 37 and 41 of 1908. 

J.—In this case the defendant appeals against a 
judgment of this Court in its Original Jurisdiction awarding the 
plaintiff Rs. soo damages for trespass. 

The defendant was in April, 1907, District Magistrate of 
Mymensingh. On the 27th of that month, there being very con- 
siderable ill-feeling betweén the Mahomedans and Hindus a` 
Mahomedan was shot at Jamalpore. On the 28th the defendant 
arrived at Jamalpore and was informed of the shooting of the 
Mahomedan and that firearms had also been used by some Hindus 
in the temple of one Doyamoye. He told that the person who 
had shot the Mahomedan had fled towards the plaintiff's 
kutchery, and he was told that the zemindars were aa: 
arms in their kutcherries. 
© Under these circumstances on the 28th the defendant went: 
to the plaintiff's kutchery, accompanied by the District Superin- ) 
tendent of Police and other persons, who conducted a search 
under the authority of the defendant. 

In respect—of this search the plaintiff claimed damages to’ 
the extent of Rs. 10,500. e 
> There was some evidence of actual damage done by the 
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persons who carried out the search apart from the mere trespaas. 
This evidence the persons who made the search were not called 
to contradict. The Judge, therefore, after acquitting the defen- 
dant of any want of ona fides in the matter awarded the plain- 
tiff Rs. 500 to cover the trespass and the actual damage done, | 

The learned counsel for the appellant does not concern 
himself with the amount of damages but argues that the 
defendant is justified under the statutory enactments on 
which he relies. 

The Acts which the defendant considered himself entitled to. 
rely on were the Arms Act and the Criminal Procedure Code. 

In the course of the argument there was some discussion as 
to which of these Acts the defendant purported to act under. 

That to my mind is of very little importance. The defend- 
ant is entitled to call in aid any statute which justifies his action 
quite irrespective of whether it was present or not to his mind 
when he made the search. 

Under section 25 of the Arms Act a Magistrate is authorized, 
if he thinks a person has arms for an unlawful purpose, to make 
a search Aaving first recorded the grounds of his bekaf. 

It is admitted that the defendant did not record the grounds 
of his belief in this case, but it is argued that the provision that 
he should do is merely directory, and that his entry on the 
premises is justified as he had good grounds for his belief that 
arins were stored in the kutchery notwithstanding his failure to. 
record these grounds. 

I do not agree with this, and I think that where a Statute 
authorises the doing of an act which is prema facte a wrong to an 
individual, the doer must comply strictly with the conditions 
imposed by the Statute if he desires to rely on the Statute as a 
justification for bis act. He cannot claim as against the indivi- 
dual who isinjured by his act,the protection of the Statute 
unless he strictly complies with the conditions on which the 
Statute affords that protection. 

Here the section imposes on the Magistrate in the most 
express terms the duty of first recording the grounds of his 
belief that arms are in the possession of the person whose house 
isto be searched. It makes it in the most express terms a 
condition precedent and to justify his entry the condition must 
he strictly complied with. As there was a failure to comply with 
this condition, the Arms Act will not avail the. defendant. 

The next section under which it is sought to justify the 
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appellant is section 165 of the Criminal Procedure Code. That 
section provides that “whenever a police officer making an 
investigation, considers that the production of any document or 
thing is necessary to the conduct of an investigation into any 
offence which he is authorized to investigate, * * * and when such 
document or thing is not known to be in the possession of any 
person, such officer may search, or cause search to be made, for 
the same, in any place within the limits of the station of which 
he is in charge, or to which heis attached.” 

I quite agree with the argument that (apart from any 
question of the use of undue violence) if the search by the 
police officer can be justified under this section then the defen- 
dant. must succeed, for if the police officer committed no 
trespass in entering and searching, then the defendant committed 
no wrong in authorizing the police officer to do that which the 
law gave him a right to do. 

But this case was not set up in the Court of first instance, 
nor was any evidence given to support it. To succeed the 
defendant would have to prove that the police officer who made 
the search considered that the production of something was 
necessary for the conduct of his investigation into an offence 
which he was authorized to investigate and this could not be 
proved without calling the police officer. 

Now the police officer was not called : the facts entitling the 
police officer to enter and search were not proved. As the case 
stands there is nothing to show that the police officer considered 
that it was necessary to any investigation to produce anything. 
For all that appears he may have searched just because the 
defendant told him so. : 

The next section relied on is section 106 read with the 
other section dealing with the issue of a search warrant. 

The defendant considered he was able to issue a search 
warrant and, therefore, under section 105 competent to con- 
duct a search in person. 

Now the law relating to the issue of search warrants is to 


be found in section 96 and the following sections of the Criminal: 


Procedure Code. 

By section 96 when the Court considers that the purposes 
of any inquiry, trial or other proceeding under this Code will be 
served by a general search, it may issue a search warrant, and by sec- 
tion 105 a Magistrate can direct a search to be made in his presence 
of-any place for which he is competent to issue a search warrant. 
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` Could he in the present case issue a search warrant? “ =: 

In my opinion section 96 only authorises the Magistrate to 
issue a search warrant when sitting as a “Court,” f.e., when some 
proceeding under the Code has been instituted before him and 
this view is strengthened by the form of the search warrant 
given to Schedule V, Form 8. which recites that information has. 
been laid or complaint has been made. In this case there is no 
evidence of the initiation of any proceeding before the Magistrate 
under the Criminal Procedure Code nor of an “ information” or 
a “complaint” being laid before the Magistrate under the Code, 
Moreover the Magistrate appears to have been searching for arms 
generally, not for some particular weapon. 

As I read the provisions of the Code, it appears to provide 
for search by a police officer which may be made under 
section 165 before any proceeding has been initiated before any 
Court and searches under the authority of a Court under 
section 96 which must be made after the initiation of some 
proceeding. The only section that I can find in the Code 
authorising a Magistrate to search without any proceeding having 
been initiated before him are sections 98 and 100. The former 
confers on a District Magistrate, Sub-divisional Officer, Presidency 
Magistrate or Magistrate of first class the power of issuing a 
warrant or to search houses suspected of containing stolen 
property, forged documents, counterfeit coins and such like 
articles, but this power can only be exercised upon information 
and after such enquiry as the Magistrate thinks necessary. The 
latter enables a Presidericy Magistrate, Magistrate of the first 
class or Sub-divisional Magistrate, if he has reason to believe 
that a person is confined under such circumstances that the 
confinement amounts to an offence, to issue a warrant for the 


` search of the person so confined. It is significant that section 96 


which authorises the issue of a search warrant for the purposes 
of an enquiry, trial or other proceeding under the Code, confers 
the powers of issuing the warrant on “the Court,” while sec- 
tions 98 and 100 confer the power of issuing a warrant to search 
only on Magistrates specified in the section. 

Lastly it is said that the defendant was acting as‘a: judicial 
officer and sò is protected by the Act of 1850. 

That Actin my opinion does not apply because there is 
nothing to show that the Magistrate was acting judicially waen 
he directed the search. 

+ No doubt there is-authority for saying that the issue of 
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search warrant by a Magistrate isa judicial act. Under the 
Code (except in the cases specified under sections 98 and 100) 
the issue of a search warrant presupposes the existence of an 
enquiry, trial or other proceeding in the course of which the 
Court may be called on to determine judicially whether a 
warrant ought or ought not to be issued. But even if it 
be assumed that a search by the Magistrate under section 105 
is as much a judicial act as the issue of a warrant to search 
(a proposition to which I am not at present prepared to 
assent) even then it has not been shown that the search was 
directed for the. purpose of any proceeding under the Code, 
as it must be to justify the issue of a warrant, And further 
if the Magistrate were acting as a judicial officer, I should have 
expected some sort of record of some proceeding before him 
in the course of which it would appear that. the search was 
directed. On the contrary it appears that there was nothing 
before the Magistrate to enable him as a Soit to issue a 
warrant. 

-e He caùnot, therefore, be said to have been acting paadi 
in directing a search to be made without any proceeding having 
been instituted before him whlch he could be called on to deter: 
mine judicially. 

In conclusion if there had been no evidence of excess of 
violence in the conduct of the search, I should have considered 
that a very small indeed would have represented the damage 
which the plaintif would be entitled to recover for the wrong 
which the defendant has done him in making a search which 
he had ample reason for making without recording those reasons, 
But there was evidence of undue violence in the conduct of 
the search, not perhaps very strong or very convincing evidence, 


but it was believed by the learned Judge who lad the witnesses. 


before him and I cannot say there was no cause to answen 
on this, head. But the defendant did not answer it by 
calling the actual searchers, the persons’ who were alleged to 
have done the damage and that being sa the gamae were 
bound to be more than nominal. 

: For these reasons, I agree that the appeal should is diss 
missed and that the respondent should be allowed no costs, im 
as much” as he had “made grossly improper and unfounded 
attacks on Mr. Clarke who when called upon to act under cir 
cumstances of unusual difficulty curate acted with proper 
good faith ee ee ee -~ a 
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I agree with the judgment which has just been delivered 
in the other case (Appeal No. 41 of 1908) and do not desire 
to make any observation upon it. 

Appeals Nos. 38 and 137 of 1908. 

Brett J.—I regret that after the best consideration which 
Ihave been aole to give to the facts and law of this case, I am 
unable to agree with the view which has been taken in their 
judgments by the learned Chief Justice and by my learned brother 
Mr. Justice Harington. - 

The present appeal arises out of a suit brought by the plain- 
tiff, Babu Brojendro Kishore Roy Chowdhury, a zemindar in the 
District of Mymensing who has zemindari cutchery at Jamalpore 
in that District, against Mr. L. O. Clarke, who on the 28th April 
1907, was District Magistrate of the Mymensingh District. . The 
suit was brought to recover damages to the amount of Rs. 10,500 
for wrongful trespass in the cutchery of the plaintiff by the 
defendant on the 28th April 1907. The plaint alleged that on the 
28th April the defendant with the Subdivisional Officer of 
Jamalpore, Mr. Luffman, District Superintendent of Police, a 
Sub-Inspector of Police and the Sub-Registrar, followed by a largé 
number of armed policemen and a large number of Mahomedan 
rowdies carrying lathies and other dangerous weapons wrongfully 
invaded and trespassed in the plaintiff's cutchery, and there, 
under orders of the defendant those who accompanied him, 
forcibly, wantonly and wrongfully broke open and smashed 
boxes in the cutchery, scattering, destroying and mutilating 
various valuable zemindari papers and documents. It went on 
to say in para. 6 that “the defendant acted in a wholly illegal, 
wanton and arbitrary manner and he had no lawful or reason- 
able excuse, justification or authority in or for his wanton and 
high-handed conduct aforesaid, and the plaintiff further charges 
that the defendant acted wrongfully and maliciously and without 
reasonable cause in the matter of thë conduct aforesaid.” Damages 
were claimed (see para. 7 and the schedule), (1) for insult, injury 
and humiliation at Rs. 8,000, (2) for damages done to the house 
at Rs. 200, (3) damages to movables at Rs. 300, and (4) damaged 
and lo4t papers and documents at Rs. 2,000. Under the first item 
appears to have been included a claim for rents which in conse- 
quence of the search the plaintiff said he had been unable to 
realise from his tenants. 4 

_ The suit was instituted on the 25th July 1907. in the Court 
of the Subordinate Judge, (3rd Court) of Mymensingh. -Og 
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fhe 26th November 1907, the deféndant applied to the District 
Judge of Mymensingh for the transfer of the suit for trial from 
the Court of the Subordinate Judge to that of the District Judge. 
After receipt of notice of the application the plaintiff on the 
rd January 1908, applied to the High Court in its Extra- 
ordinary Civil Jurisdiction to transfer the suit from the Court 
of the Subordinate Judge of Mymensingh to the High Court 
for trial, and on the same day a Rule misi was issued by 
the High Court on the defendant to show cause why the suit 
should not be transferred to the High Court for trial. On the 
agth January 1908, an order was passed by Mr. Justice Fletcher 
transferring the suit to the High Court to be tried by it in the 
exercise of its Extraordinary Original Jurisdiction. The suit 
afterwards came on for hearing before Mr. Justice Wilet on 
the 25th May 1908. 

The following sequence of events is important. 

On the 21st April 1907 there was a large fair or mela held 
at Jamalpore. Hindus at the instigation, it is stated, of the’ 
Hindu servants of the plaintiff and other zemindara, his co- 
sharers in the village, tried to prevent the sale of Bideshi or 
foreign goods at the fair. The Mohamedans resented this’ 
and there was serious disturbance and the feeling of the 
Mohamedans towards the Hindus were considerably embittered. 
In the evening of the 27th April, some Hindus dressed, it is’ 
stated, in Mohamedan clothes, were wandering about, and were 
followed by some Mohamedans. The Hindus turned on the 
men following them and fired 3 or 4 revolver shots at them, one 
of which wounded Genda a Mohamedan. An uproar followed, 
Mr. Barneville, Sub-divisional Magistrate of Jamalpur and’ 
Mr. Luffman, District Superintendent of Police, who were then 
in the dak bungalow at Jamalpore went to the scene” of’ 
disturbance and met some Mohamedans carrying away ` the 
Mohamedan Genda who had a wound from a revolver bullet in: 
his leg. Information was given to them that Genda had been ` 
wounded by one Prakash Chandra Dutta, a leader of a body' 
of Hindus called “volunteers” and that Prakash Chandra Dutta 
and those with him had fled in the direction of cutcher- 
ries. The cutcherries of the plaintiff and his co-sharer ' 
landlords appear from the map -filed in the suit to be all closa 
together ón an open piece of ground. Close by is the temple’ 
df Thakurani Daya Moye. An’ excited crowd of Mohamedans 
armed with lathies were collecting ' ‘evidently bent on attacking 
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the cutcherries. “The two officers collected as many police a» 
they could and went towards the cutcherries with apparently 
the double intention of arresting the man or. men who “had 
fired on the Mohamedans and wounded Genda, and also of 
keeping the Mohamedan mob under control. On arrival at the. 
cutcherry they found four Hindus, strangers, there whom they 
arrested on suspicion. They also found Satis Chandra Banerjee. 
with forty or fifty-men armed with lathies in the cutcherry. These 
they disarmed. They were then informed that armed -men 
were concealed in the adjoining temple of Doya Moye and went. 
there. They found the door locked and were refused admission. 
The Sub-Divisional Magistrate ordered the persons inside to open. 
the door, promising that no harm should be done to the persons 
inside. There was then large angry crowd of Mohamedans, 
close by, but they ‘seemed to have been under control. The 
door was not opened but two shots from a revolver and two from 
a shot gun were fired from the inside temple and a Mohamedan 
received shot wound. The two officers than drew off the. 
Mohamedan crowd and managed to disperse them. 

‘The Sub-Divisional Officer, Mr. Barneville, wired to the- 
Gaga aana of the Division for all available armed Police, and. 
the District Superintendent of- Police, Mr. Luffman, sent a 
telegram to Mymensingh to the defendant as District Magistrate 
to the following effect. ‘‘ Serious riot just averted. Come at once.’” 

...The defendant received this telegram at 2 a. m. on the morn- 
ing of the 28th April. He afterwards started for Jamalpore and 
arrived there at Io A. M, 

- On his arrival the defendant received from Mr. Barneville, , 
the Sub-Divisional Magistrate and from Mr. Luffman, the Dis-- 
trict Superintendent of Police, reports of-the two occurrences of | 
the 27th April. 

At I. 30. P. M, the defendant with Mr. Luffman, the District . 
Superintendent of Police, proceeded to search the cutcherries of” 
the plaintiff and of the other zemindars. -The temple of, Doya 
Moye and the cutcherry and Naib’s house of the Ram Gopalpur - 
zemindar were first searched. Afterwards the cutcherry of the 
plaintiff was searched. The case for the defendant was that he; 
searched the plaintiff's cutcherry in consequence (1) of the reports - 
received by him from Mr. Barneville and Mr. Luffman of what had: 
accurred on the 27th April, and (2) of reports previously received: 
that the Gourepore zemindars (s.¢., the plaintiff and his-co-sharers), 
had been collecting arms and men in their cutcherries, ` 
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At that time none of the amlaks or psadaks of the plaintiff 
were to be found and it seems that the jamadar in charge of the 
plaintiff's cutcherry building had locked it up and left at x pm. 
The padlocks closing the doors of the building were forced open 
and the boxes in the cutcherry were also forced open and their 
contents, zemindari papers taken out in pursuit of the search for 
arms. The search of all the buildings occupied from 1-30 p.m., 
to 3-30 P.M. 

The main point raised for determination in the suit 
were, (1) -was the search made under the provisions of the 
Code of Criminal Procedure and was the defendant protected 
from the suit on that account, (2) was the search made under 
the provisions of the Arms Act and was the defendant protected 
from suit by that Act, or (3) was the defendant in directing 
the search acting judicially, and were he and those acting 
under his orders in consequence protected by the provisiona of 
Act XVIU of 18 50? 

In his defence the defendant pleaded (see his written state- 
ment, paragraphs 13, 14 and 15 and the preceding explanatory 
paragraphs 6 to 12), (1) that-at the time of the alleged trespass 
he was District Magistrate of Mymensingh and as such Magistrate 
he was acting and did act under and by virtue and in pursuance 
of the powers conferred on him by law and particularly by all or. 
some one or more of sections 94, 96, 105 and 165 of the Criminal 
Procedure Coder, (2) in the alternative, that he was acting under the 
powers conferred upon him by section 25 of the Indian Arms Act 
or, (3) in the alternative, that he was acting in discharge of a 
judicial duty and within the limits of his jurisdiction and that he at 
the time believed himself to have (as he submits he had in fact) 
jurisdiction to do or order the acts done or ordered by him and 
therefore that he was protected by Act XVIII of 1850, being the 
Act for the Protection of Judicial Officers. Further he alleged 
that the damages claimed were excessive. The written statement, 
it is to be observed was tiled in the Court of the Subordinate 
Judge of Mymensingh on the 9th November 1907. 

Evidence was gone into by both parties and judgment was 
delivered by Mr. Justice Fletcher on the 19th June 1908. The 
learned Judge held thaf the defendant in determining to make 
the search on the day in question in the plaintiffs cutcherty was 
acting bona fide and was not actuated by malice or other improper 
motives against any particular individual or section of the commu- 
ity. On the other hand he held that the search of the plaintiff's 
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premises by the defendant was not warranted by law and so- 
constituted an actionable tresspass. In arriving at this conclu- 

sion the learned Judge applied the principle of the Common Law 

in England, which he regarded as applicable to the case, that a. 
Magistrate is liable in an action for trespass for acts done by him 

to the persons or property of others unless he can justify the act. 

as having been done under the authority of law, and that if a, 
Magistrate pleads a. statute or statutes as justifying his acts, he 
must bring, himself within the words of the statutes strictly. 

_ Applying that principle he held that the defendant had failed, 
to justify hiš act under the Arms Act of 1878, as the provisions of 
section 25 of that Act required that before causing a search to be 
made under the Act, the Magistrate should first record the 
grounds of his belief that the person whose premises he was. 
about to search had in his possession any arms, ammunition or. 
military stores for any unlawful purpose or that such person. 
cannot be left in the possession of any such arms, ammunition or 
military stores without danger to the public peace, and the’ 
defendant had failed to record the grounds for his belief to that. 
effect before he directed the search. s 
Dealing next with the plea based on the provisions of. 
sections 105 and 106, Criminal Procedure Code, the learned- 
Judge dismisses it very summarily with the observation that it is 
obvious that the defendant was not competent to issue a search 
warrant under the provision of the Code of Criminal Procedure - 
as he was not acting as a Court within the meaning of: section 94 
of the Criminal Procedure Code as there was no proceeding, 
pending before him. i 

He then takes the plea based on the provisions of section 165 
of the Code of Criminal Procedure, that the search was in fact 
one made by Mr. Luffman the District Superintendent of Police, 
who at the time was making an investigation into the offence 


‘ committed by the person who shot at and wounded Genda on 


the 27th April 1907, and that as Mr. Luffman as a police officer 
had authority under section 165 of the Code of Criminal- 
Procedure to make the search in the course of that investigation, 
the defendant having taken Mr. Luffman to make the search 
was protected by the lawin the same way as Mr. Luffman. As 
to this the learned Judge says that he was satisfied on the 
evidence that the search was not intended to be made under the ' 
provisions of that section, but was a search for arms generally ` 
which section 165 does not authorise, and- therefore he held that. 
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section 165, Criminal Proceduré Code,- did not justify the action 
of the defendant. It-is unfortunate thatthe learned Judge does 
not specify the evidence on which he relied in support of 
this conclusion. 

Further he held that the provisions of Act XVIII of 1850 
could not be invoked to protect the defendant because he was 
of opinion that in directing and conducting the search the 
defendant was performing no judicial duties at all. It is to be 
noticed that the judgment gives no distinct reasons for the 
opinion that the act was not a judicial act but that it was one 
of the important executive acts which as District Magistraté 
the defendant had to perform. 

On these findings the learned Judge arrives at the KAN 
that the.search of the plaintiff's premises by and under the 
direction of the defendant was not warranted by law and there: 
fore-amounted to a trespass. 

In dealing. with the question of damages the learned judge 
holds that defendant did not himself enter the cutcherry to make 
the search but relied on the police to conduct it in a proper 
manner, and that, though this goes to’establish the defendant's 
bona fides, it does not release him from the obligation which the 
law casts on him as being in supreme control of the search party 
from seeing that the search was conducted in a proper and 
reasonable manner. He entertains no doubt that the search 
was conducted with unnecessary damage to the property of 
the plaintiff, relying apparently in support of this view mainly 
on the evidence of Mr. Horniman, and holds that the defendant 
failed to exercise proper supervision and control over the people 
under him conducting the search. Being of opinion on this 
finding that though the damages should not be exemplary, they 
should be substantial, he awards the plaintiff Rs, 500 as damages 
against the defendant. The'defendant has appealed. 

The learned counsel for the appellant, who has placed the 
case: before us; has- laid great stress from the outset on the 
remarkable contrast which is presented by the case as held by 
the learned Judge to have been proved against the defendant 
and that as set out in the plaint, and has argued that the acts 
of the defendant and those who carried out his orders have been 
grossly distorted and the damage done exaggerated enormously. 
No attempt was in-fact made to prove the alleged loss of rents 
from the tenants as a damage consequential on the search, after 
the plaintiffs. agent had been ee to admit that in the. 
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‘preceding year an attempt had been made by the plaintiff to 
raise the rents of his tenants, more than go per cent. of whom 
are, Mohamedans, which had been resisted and had created 
general discontent. The plaint averred against the defendant 
that he had committed a malicious and outrageous abuse of his 
authority. The learned Judge has found that the defendant 
acted dona fide and without malice, but that as be had failed 
to comply strictly with the provisions of section 25 of the Arms 
Act, he committed a trespass. 

The first point taken in support of the appeal is that TA 
dearned Judge erred in regarding the principles of the Common 
Law of England as applicable to the present case. The learned 
counsel has pointed out that the alleged trespass having been 
committed in the District of Mymensingh which is outside the 
limits of the Ordinary Civil Jurisdiction of the High Court and 
the suit having been transferred to the High Court for trial in 
the exercise of its Extraordinary Civil Jurisdiction, the learned 
Judge was bound under the provision of section 20 of the’ 
Letters Patent of 1865 with respect to the law or equity and the 
rule of good conscience” to be applied to the case, to apply 
“the law or equity and rule of good conscience” which 
would have applied to the case in the local Court of 3rd Sub- 
Judge of Mymensingh. This contention cannot be denied. 
and clearly the principles of the English Common Law could 
not be taken to apply as such. The learned counsel for the 
respondent in reply has, however, invited our attention to the 
decision in the case of Wagkela Rajsanji v. Masludin and 
others (1) as practically laying down that the same principles 
would apply. But the learned Judge in dealing with the point. 
which arose in that case, and which was whether a guardian 
could execute a contract in the name of his ward so as to impose 
on the ward a personal liability, remarks that a guardian in 
India could not have greater powers over a ward than a guar- 
dian in England and adds that the matter must be decided 
“by equity and good conscience, which is generally interpreted 
to mean the rules of English Law tf found applicable to Indian 
society and circumstances. This clearly lays down that the 
principles would only apply if found applicable to the circums- 
tances of the case under consideration. In the present case the 
learned counsel for the ‘appellant has pointed out that the 
learned Judge has found that the circumstances were such as 
to justify the defendant as District Magistrate in making th 

(1) (1887) L L R. 11 Bom, 65L 
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search for arms, and that he acted throughout with perfect 
bona fides, and the learned .counsel contends that the mere 
omission on the part of the defendant to record his reasons for 
directing the search, though the reason in fact existed and were 
good and sufficient, cannot be held, in accordance with the 


Principles of law, justice, equity and the rule of good conscience 


as governing the District Courts in India, to be in law suff- 
cient to convert what was a right and justifiable act into an 
actionable wrong. 

' In this case, however, before attempting to apply the 
principles on which the learned counsel relies, it would be 
convenient first to see whether in the circumstances of the case 
the defendant has been able to justify his action on his pleas. 

The facts leading up to tke search have been already set. 
out in detail. 

The learned Judge in the Court below has stated in his 
judgment that he was satisfied on the evidence that the search 
was made for arms generally under the provisions of the Arms 
Act and not under any sections of the Code of Criminal 
Procedure—and the first question which arises is—does the 
évidence support that finding ? 
=" On this point we have the evidence of the defendant alone 
and we have his defence as set out in the written statement. 
The method adopted in cross-examination of the defendant i ag, to. 
say the least of it, unusual. g 

By means of a long series of questions, many of which on 
the spurof the moment -and without reference to authorities 
it was manifestly most difficult for him to answer, and in 
reply to which it isadmitted that it would be unfair to bind 
him: by his ‘answers, the learned counsel appears to have 
attempted to argue out with the defendant points of law which 
it was certainly the duty of the Judge trying the case to decide. 
What, however, does the defendant say ? In his written state- 
ment he first claimsprotection on the ground that he was acting’ 
as a Magistrate under the provisions of. sections 94,96, 105, and 
165 of the Code of Criminal Procedure. None of these could 
possibly apply to a search under the provisions of the Arms Act. 
It is equally, a matter which admits of no doubt that -if the 
search was made for arms used in the commission of an offence, 
and for the purpose of an inquiry or an investigation into that 
offence, the provisions of the Arms Act could have no possible 
application. . That Act, in. section 25 provides for a .search -for 
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artis and ammunition generally for the preservation of the 
public peace and not for weapons used i in the commission ots a 
definite offence. 

To support the defendant’s assertion that he acted under the 


“provisions of the Code of Criminal Procedure, we have the follow- 


ing statements. In examination-in-chief, he was asked “why did 
you make the search,” and he gave the following reply : 

“I had received reports for sometime that certain zemindars, 
in special Gourepore zemindars, had been collecting arms and 
men in their cutcherries. The Mohamedans of Jamalpur stated 
that they feared the Hindus would sally out from their cutcheries 
and do them injury again as soon as the officials had left. A case 
had been instituted with regard to the shooting of Genda Sheik 
and it was proposed to institute cases for the shooting on the Sub- 
Divisional Officer and Superintendent of Police. For.the purpose 
of these cases it was all important that the weapons with which 
the shooting was done should be found. It was also very danger- 
ous to leave it unascertained whether there was not a considerable 
store of arms in those cutcherries.”’ The following answers were 
elicited from him in his cross-examination (at pages 108 to 114 of 
the paper book) " before this search, I did refer to the Criminal 
Procedure Code. [ didnot refer to the Arms Act.” Further 
on he says “I thought I could act under section 105” and then 
he was stopped; and later on he says in answer to a question 
relating to his power to act under section 165 of the same Code, 
he says “in this way (I thought I could act under section 165) 
the Sub-Inspector of Police was empowered to make a search 
and I thought I could be present and direct the proceedings. 
Then I would be acting as an executive officer of the Police,” 
When questioned as to his power to direct the search under sec-: 
tion 94 and section 96, Criminal Procedure Code, he says that he: 
thought he could issue a search warrant under section 96, Crimi- 
nal Procedure Code, though afterwards he says’ There was 
nothing formal in my inquiry.” “No, Iwas not holding any 
inquiry as a Magistrate,” Afterwards in reply to the question 
“you wanted to search.in order to preserve the peate of the 
District,” he says “That was’ one of the reasons: one of the 
reasons was to seize arms to prevent their being used. My search 
for the arms in connection with that case was equally in my’ 
mind. The actual investigation of that case was in the hands of 
the District Superintendent of Police.’ At page 115, he’ further- 
gays in answer to a question from the Court, I hade up my mind? 
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to make the search after hearing the police officer and aka per- 
sons’ reports. i 
_ The fact that the defendant before directing the search 
referred to the Code of Criminal Procedure and not the Arms Act 
seems to be consistent rather with the conclusion, that in his own 
mind at least at the time the defendant thought he was acting 
“under the Code of Criminal Procedure and not under the Arms 
Act, and to support a conclusion contrary to that at which the 
learned Judge has arrived, that the search was only for arms gene- 
rally. They seem fully to support the conclusion that the search 
was at the same time for arms used in the commission of the two 
offences which were alleged to have been committed on the 27th 
April, when fire-arms were certainly used. 

The learned Judge has not referred to the evidence on which 
he relied, and after a careful perusal of the defendant’s evidence 
and of his written statement, filed on the 9th November imme- 
diately after the institution of the suit, I regret that Iam unable 
to agree that the conclusion of the learned Judge is in fact 
supported by the evidence. 
` The question then arises for determination whether the 
defendant was justified in directing the search by the provisions 
of the Code of Criminal Procedure. 

First, it is to be considered whether the defendant had power 
to act under the provisions of section 105 read with the provi- 
sions of sections 94 and 96 of the Code. -These sections occur in 
Chapter VII which falls within Part III of the Act which is 
headed “General Provisions.” That these provisions apply to 
proceedings before and after the proceedings in prosecution of 
an accused is clear from the sections themselves. They do not 
necessarily apply to proceedings after a case has been instituted 
against any definite accused person. Section 94 runs: ‘“‘ whenever 
‘any Court or in any place beyond the limits of the towns of Calcutta: 
and Bombay, any officer in charge of a police station considers 
that the production of any document or other thing is necessary 
‘or desirable for the purpose of any investigation, inquiry, trial or 
other proceeding under this Code by or before such Court or officer; 
etc.” An investigation by a police officer or an inquiry by a 
Magistrate may be made before any accused person has i in fact 
been named. 
` The learned Judge has held -that the defendant was not 
‘acting as a “Court” within the meaning of section 94 of the 

‘Criminal Procedure Code, as there was no proceeding pending 
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before him. `" Court ” is nowhere defined in the Code nor is a; 
“ proceeding.” From Chapter III of the Code it would, however,, 
appear that the terms “Court” and “ Magistrate” are in “fact 
synonymous and it should be remembered that under the special. 
conditions prevailing in India, a Magistrate is frequently called 
upon to act as a Court even though he may not at the time be. 
sitting within the four walls of his ordinary Court building or in 
fact any building. The powers of the Court depend on the 
power with which the Magistrate presiding in it is vested. 
“ Proceeding” appears to mean anything done or order passed 
by the Magistrate or Court in the exercise of his powers. This 
indeed seems clear, for instance, from the word " proceeding” 
as used in sub-section 7 of section 145, Criminal Procedure Code, 
Powers to act under section 94 and section 96 of the Code are 
given to all Magistrates—{See section 94 itself and Schedule 3 
of the Code) and the question is whether a Magistrate can 
exercise those powers on verbal information only or whether it 
is necessary for him to wait till something has been written or 
he is sitting in Court before he can do so. The learned Judge 
seems to be of opinion that this preliminary is essential. But 
is it so? Offences are divided into two broad classes (1) Cogni- 
zable, s.e., those for which a police officer may arrest without 
a warrant from a Magistrate, and (2) Non-cognizable, f.e. those 
in which a police officer may not arrest without a warrant The 
former seems to mean cases of which a police officer as such can 
take cognizance and the latter, those of which as such he cannot 
take cognizance. Section 190, Criminal Procedure Code, lays 
down the conditions under which a District Magistrate or 
other Magistrate referred to in that section, may take cogni- 
zance of an offence. It must be remembered that the defen- 
dant in this case was at the time of the search the District 
Magistrate of Mymensingh. He had, therefore, power under the 
law throughout the whole District to take cognizance of the 
offences with fire-arms which are alleged to have been committed 
on the 27th April. And he would be empowered to take cogni- 
zance’ under that section on (a) complaint, (4) police report of 
such facts and (c) on information received from any person other 
than a police officer or upon his own knowledge or suspicion that 
such an offence has been committed. There is nothing in the 
section to lay down strictly that either (a), (b) or (c) must be 
written, and in fact the latter portion of clause (c) would favour 
the-cantrary view. Nor is there anything in the law which 
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strictly lays down that the police officer must have something written 
“before he can take action in respect of an offence of which he 
can take cognizance without the order of the Magistrate. Clearly 
in India as well as in England, a police officer must often take 
‘cognizance of an offence and arrest the offender on verbal 
‘information alone. There seems to be nothing in law or in 
‘common sense to prevent a Magistrate from acting on verbal 
‘information and taking cognizance of an offence and taking the 
steps necessary to arrest the offender or, as in the present case, 
to secure the production of the weapon with which an offence 
has been committed. Manifestly there are cases when the 
‘offender would escape or material evidence would disappear if a 
written proceeding were in law strictly necessary. In this case 
the defendant has stated in his evidence that before directing the 
search he had received the information verbally from Mr. Barne- 
ville, the Sub-divisional Magistrate, as well as from Mr. Luffman 
the District Superintendent of police, that the two offences had 
been committed on the preceding day, and in these circumstances 
it seems difficult to agree with the learned Judge that the 
‘defendant had no power to direct or make the search under the 
provisions of section 105 read with sections 94 and 96 of the 
Criminal Procedure Code, because no proceeding was pending 
before him. The verbal direction to search was in fact in itself 
a proceeding taken in taking cognizance of the offences. I 
regret, therefore, that Tam unable to agree with the learned 
Judge that for the reasons given by him the defendant was not 
authorised to make or direct the search inthe premises of the 
plaintiff. Nothing in this case seems to turn on the meaning of 
the term “competent” in the provisions of section 105. It 
simply means that the Magistrate has, under the powers with 
which he is vested by the Local Government, and in the circum- 
stances stated in the preceding sections 94 and 96, power or 
authority as such Magistrate to issue the search warrant. 

The next question raised is the alternative, whether under 
the provisions of section 165 of the Code, the defendant is 
protected from the present action. This question has not been 
considered by the learned Judge. He had simply held that it 
does not arise. 

The learned counsel for the appellant has relied on the 
provisions of sections 156, 157 and 165 of the Code of the 
Criminal Procedure as showing that Mr. Luffman as District 
Superintendent of Police had full power to hold an investigation 
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into the two offences committed onthe 27th April and power 
“under section 165 of the Code to search the premises of the 


_defendant for the arms with which the offences were committed 
and which he had reason to believe were in the cutchery, because 


such a proceeding was necessary for the conduct of the investi- 
gation. And all the provisions of the Code as to search warrants 
so far as may be applied apply to searches under this section (see 
sub-section 4 of section 165). If Mr. Luffman as a police officer 
was acting within the law in conducting such a search, it is 
contended that the defendant who directed the search and 
accompanied the police officer when he went to make it would 
be equally protected by the law. It is to be observed that under 
the provisions of section 4 of Act V of 1861 powers of general 
control and direction over the police are given to the Magistrate 
of a District throughout the limits of his local jurisdiction, and 
whether the defendant in this instance acted under the powers given 
by that section or under his powers asa Magistrate, under the Code 
of Criminal Procedure, it is urged that he was equally protected, 

This argument seems to be unanswerable if we take it that 
the defendant was acting under the powers with which he is 
vested by section 4 of Act V of 1861, if the search was being 
made by the District Superintendent of Police. 

The learned counsel for the respondent has, however, argued 
that in an investigation made under Chapter XIV of the Code of 
Criminal Procedure, the police officer must proceed strictly in 
accordance with the provisions of the sections in that chapter. 
He must under section 157 send a report to the Magistrate 
empowered to take cognizance of the offence on the police report, 
and that report must be submitted through his superior officer 
(section 158), and on completion of the investigation he must 
submit a report in the form prescribed by section 173, and if in the 
course of such an investigation he makes a search he must note 
that he had done so in red ink on the report, under a depart. 
mental order of the Police Department. l 

The learned counsel relies on the report submitted by 
Mr. Luffman in respect of the offences under sections 326 and 
307 of the Indian Penal Code alleged to have been committed on 
Genda Shaik (which is printed at page 47 of the paper-book) as 
proving that in fact the cutchery of the plaintiff was not searched 
in the course of an investigation made by Mr. Luffman into that. 
offence. The report bears date the 2nd May 1907 and contains, 
po entry of any search, having been made. < 


p] 
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_ It is not clear, however, that the report is the final report in 
the case, but the point is not very material. 

It is to be observed that two dates of the first information 
are given in it, viz., the 27th April 1907, and the 2nd May 1907, 
and this seems to support the explanation that the information 
was given verbally on the 27th April but not recorded till the 
and May. The omission to record the entry in red ink to the 
effect that a search had been made in the course of that investi- 
gation, if due to inadvertence, would not itself be sufficient to 
‘establish that no search was made, if in fact it was made. 

It seems open to considerable doubt whether it would bé 
safe to construe the provisions of the law so strictly in the present 
case, as the learned counsel desires, as to deprive the defendant 
or police officers acting under his orders, of the protection 
of the law. 

_ If in fact the police officer Mr. Luffman went to the cut- 
chery of the plaintiff under the directions of the defendant to 
‘investigate the offence committed against Genda and the search 
was made in the course of that investigation, it seems only rea- 
sonable to hold that they were acting dond-fide under the provi- 
sions of the law and therefore the act did not amount to an 
actionable trespass. 

To prove that they did so act there is the evidence of the 
defendant himself and his written statement. There is the further 
fact that the defendant went to Jamalpore that day in conse- 
quence of the receipt of the telegram from Mr. Luffman with 
regard to the events of the 27th April. There is nothing 
on the record to indicate that he went in order to make a 
general search for arms. It is clear that the Mohamedans 
generally were at the time in a very excited and- infuriated state 
and it was urgently necessary to keep them under control. A 
search made to ascertain who were the persons guilty of the 
offences committed on the 27th April would certainly be a move- 
ment in that direction. 

To support the contrary conclusion the learned counsel for 
the plaintiff relies on paras, 6, 8 and 9 of the defendant’s written 
statement and on the absence of any entry relating to any search 
inthe police report of the case instituted by Genda. Paragraph 13 
of the same written statement, however, indicates clearly enough 
that the defendant pleaded from the first that he was acting 

< under, the Code of Criminal Procedure and that he relied on sec- 
tion 165, Criminal Procedure Code, amongst others to support 
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his plea. If in the pressure of work and under the stress of circum? 
stances resulting at the time from the disturbed state of the 
district and the special steps necessary to keep the peace at 
Jamalpore, the police officer failed by inadvertance to make the 
entry as to the search required by the rules in the report, the 
omission can hardly be regarded as of serious importance. 

There seems to be no sufficient grounds for disbelieving the 
truth of the story as told by the defendant in his evidence, and 
the balance of probability both from the defendant’s conduct at 
the time and from his defence seems to be in favour of the view 
that he all along thought he was acting under the Code of Crimi- 
nal Procedure and not under the Arms Act. In fact it would 
rather appear that he reli gon the provisions of the Arms Act 
as an after-thought. i 

In these circu nces, his act in directing the search does 
not appear to amoun to a trespass in civil law, whether it 
was done under his order as a Magistrate, or under his directions 
by the police in the course of the investigation into the .offence 
committed against ‘Genda. 

We have next to consider whether the search, if it was made 
under the provisions of the Arms Act, amounted to a civil tres- 
pass on the part of the defendant, because he failed to comply with 






the provisions of section 25 of the Act and to record. his reasons 


for making it before he directed it to be made. To prove that 


‘the defendant had good reasons for making the search there is 


his own evidence which appears to have been accepted as sufficient 
by the learned Judge who tried the case. The Judge has 
found that the defendant acted Jona fide and that he was not 
actuated by malice or improper motives against any particular 
individual or section of the community. He holds, however, 
that the omission of the defendant to comply with the provi- 
sions of the law rendered his act under the Common Law 
of England a trespass, for which he was liable in damages at 
civil law, though otherwise it might have been right and proper. 
On behalf of the defendant reliance is placed on the circums- 
tances that the conditions under which he acted were exceptional 
and that he was obliged under the stress of circumstances and 
the emergency to take prompt action. On this point the 
defendant in his evidence says when asked why he omitted to 
record his reasons forthe search under the Arms Act, " There 
was a great deal to be done; I had not time to look every thing 
up. Icould not spare the force of men to watch the cutcheries 
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and have the search later on. I thought of the Arms Act but I OrvIt,. 
had not it with me and it would take some time to get a copy. 1908, 
At the time I was not aware of the provisions of the Arms Act. I LO. Darke, 
thought I bad power (to direct a search) if I had reasonable grounds. Tate 
I did not realise I had to record that.” Further on he says that ` Boy Ohowdhory 
in good faith he believed he had jurisdiction in the matter. 
For the plaintiff it has been urged that as the greater Roy Ohowdhury - 
number of the Hindus had fled out of panic and the cutchery y 7, A. Lafiman, 
was deserted there was no necessity for haste, and the learned — f 
Judge has expressed the opinion that in searching the cutchery of gena 
the plaintiff, the defendant should have proceeded with great i 
circumspection as the fact that he had previously searched the 
temple and the cutcheries of three other zemindars and had 
found no arms, should have led him to doubt whether the 
information given to him by the police was correct. But must 
not the searches made of the temple and the cutcheries be 
rather regarded as acts forming part of one transaction ? It is 
not as though the cutcheries and the temple were in different 
places at some distance from one another. The map filed in the 
record shows that they are all close together and the information 
appears to have been tothe effect that there was combination 
amongst the servants of the diferent landlords to collect the 
arms for unlawful purposes and that the arms could not be left 
jn their possession without danger to the public peace. In such 
circumstances it seems hardly reasonable to expect that the 
defendant.should have proceeded with greater circumspection in 
searching one cutchery than in searching the other buildings. 
The real question, however, appears to be whether the 
directions in section 25 of the Arms Act that a Magistrate before 
making a-search should record his reasons are mandatory or 
directory and in determining this question we may well be 
guided by the following remarks of Lord Campbell in Zhe Liver- 
pool Borough Bank v. Turner, (1): “No universal rule can be 
laid down for the construction of statutes as to whether manda- 
tory enactments shall be considered as directory only or obli- 
gatory, with an implied nullification for disobedience. It is the 
duty of the Courts of justice to try to get at the real intention 
of the Legislature by carefully attending to the whole scope of 


the statute to be considered.” Now the object of the provisions 
of the Arms Act, and specially of section 25 of that Act, is 


clearly. to preserve the public peace. Can it be held that the 
i (1) 80 L. J. Ob. 879, 
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directions in section 25 were in their nature so mandatory that 
the failure to comply with them would ‘have the effect of 
nullifying the proceedings ? Maxwellin his work on the Inter- 
pretation of Statutes, page 556 says: " When a public duty is 
imposed and the statute requires that it shall be performed in 
certain manner or within a certain time or under other specified 
conditions, such condition may well be regarded as intended to 
be directory only when injustice or inconvenience to others who 
have no control over those exercising the duty would result, if 
such requirements were essential and imperative.” There can be 
no reasonable doubt that in laying down the conditions in 
section 25 of the Arms Act, the object of the Legislature was 
to ensure that in each instance a Magistrate should not enter- 
ona search without due care and good and sufficient reasons. 
At the same time, when as in the present case, it has been 
found that the Magistrate acted dona fide and for good and 
sufficient reasons, can the failure on his part to record his 
reasons, which was due to exceptional conditions, stress of 
circumstances, and the emergent necessity for prompt action, 
be held so to nullify his act as to convert what was right 
and justifiable for the preservation of the public peace into an’ 
actionable wrong? To hold that it would have that effect 
appears hardly to be consistent with the rules referred to above 
or with the principles of. justice and good conscience. It is no 
doubt most necessary to prevent public officers from exercising 
their powers in a harsh, careless or arbitrary manner. At the 
same time it appears to be hardly just or reasonable to hold that, 

when an officer has acted Jona fide in what he believed to be the 
discharge of his duty, and when it has been found that he had 
good and sufficient reasons for his action, he should be liable under 
the civil law for damages for a trespass, because through inadver- 
tence he failed strictly to observe a formality which in the cir- 
cumstances of the case was not of serious importance, and which 
may be taken to constitute a technical rather than a substantial 
defect in his proceedings. 

This seems to have been the fact in the present case and it 
seems difficult to say that in consequence the act of the defendant 
amounted to a trespass, 

There remains lastly for determination the question whether 
the defendant can in this case claim to be protected by the 
provisions of Act XVIII of 18 50, and in dealing with this question 
it has to be determined whether his act was a judicial act or 
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< purely an executive act. The learned Judge has held that the cha 
act was an executive act. The distinction between a judicial and 1909, 
an executive act in India is not very clearlydrawn, as many acts L. 0. Clarks 
which are purely administrative ure generally described as executive. Broj 


The main distinction between the two appears to be that judicial Boy Ohowdhurv - 
acts are those acts done or orders passed in the exercise of the Brojendin Kishore 
judicial discretion or power with which an officer is vested under Roy Chowdhury 

the law, while executive acts are of a ministerial character either y, L, A ee 
carrying judicial orders into effect or discharging duties not of a 
judicial nature, In the case of Hose v. Hvered (1),to which we 
bave been referred, it has been cleaily laid down that the issue 
of a search warrant is a judicial act, and in the case of Mahomed 
Jackariah and Co. v. Ahmed Mahomed (2) and in the case of 
Inre Lakhmidas Naranji (3), similar view has been taken by the 
High Courts in India, 

The question is whether the order directing a search under 
the Arms Act or the proceedings in execution of that order differ 
in essence so materially from searches made otherwise under the 
law as to constitute the order passed under the Arms Act an 
executive rather than a judicial act. The whole scope and object 
of the Arms Act appears to be to impose restriction on the 
manufacture, sale, import, export and transport, and the posses- 
sion of arms and ammunition with a view to preserve the public 
peace and in directing a search under section 25 of the Act, the 
Magistrate has to proceed on information laid to him disclosing 
that the person is in possession of arms ctc., for any unlawful 
purpose, or that he cannot be left in possession of such arms 
without danger to the public peace. If he considers that such 
information is such as to afford sufficient reasons for a search he 
is empowered to order one to be made. It can hardly be said 
that in arriving at the conclusion that the possession was for any 
unlawful- purpose, or that possession of the arms could not be 
retained without danger to the public peace, the Magistrate is not 
exercising judicial discretion that is to say arriving at a conclusion 
on evidence. Indeed if the act is not a judicial act, it seems 
difficult to understand what the object of the Legislature was. in 
requiring that the Magistrate should record his reasons. It 
seems difficult to suppose that the Legislature intended to 
empower a Magistrate to deprive a person of his property even 
temporarily by an executive act. It seems to me therefore very 
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difficult to-hold that the order directing the search was an execu-' 
tive act on the part of the defendant: | 

If that be the case, then the provisions of Act XVIII of 1850 
appear to be sufficiently wide not merely to protect the defendant 
but also those acting under him. The section runs : "No Judge; 
Magistrate,. Justice of the Peace, Collector or other person acting , 
judicially shall be liable to be sued in any Civil Court for any act 
done or ordered to be done by him in discharge of his judicial” 
duty, whether or not within the limits ofthis jurisdiction, provided 
that he at the time in good faith believed himself to have’ juris- 
diction to do or to order the act complained of; and no officer of 
any Court or other person, boynd to execute the lawful warrants 
or order of any such Judge, Magistrate, Justice of the Peace, 
Collector or other person acting judicially shall be liable to be ` 
sued in any.Court for the execution of any warrant or order which 
be would be bound at execute if within be jarahan of the 
person issuing the same.’ 

The learned Judge who tried the case has expressed the 

opinion that the search was “one of the important executive 
acts which as District Magistrate the defendant had to perform,” 
but he has not stated his reasons for arriving at that conclusion. 
I regret to say that I am ‘unable to agree that’ the order direct- 
ing the search, based on information received which was held ‘to 
afford good reasons for it, and made for the preservation of the 
public peace, was in fact an executive act. It appears to: me, 
therefore, that the defendant and the police officers acting wage 
bim are.protected from suit by Act XVIII of 1850. 

The learned Judge in dealing with the question of damages‘ 
says that the law casts on the defendant as being in supreme 
Control of the search party the obligation of seeing that the 
search was conducted in a proper and reasonable manner, and 
the learned Judge goes on to say that ‘he entertained no doubt 
that the search was conducted with unnecessary damage to the 
property of the plaintiff, and that the defendant failed to 
exercise proper supervision and control over the people under 
him conducting the search. 

On this point, the defendant in. his evidence says that he 
fid-not see or sanction the destruction of any property: more 
than was reasonably neceasary for the purpose of opening the 


-boxes. He says that only one complaint was made to him that 


the police were doing upnecegsary damage and that. was when 
the cutchery and house of the naib of Ramgopalpur was being 
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t searched and that “he took steps to see to it.” He adds, “I 
fold Mr, Luffman to tell the police to put back the things left 
Tying about” and “it is not a fact that the complaint was 
repeated to me while I was searching atthe plaintiff's premises.” 
He denied that armed Mohamedans accompanied him -during 
the search or took part in breaking open the boxes. It is true 

< that -in a latter portion of his evidence the passage occurs; " I 
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think daos were used by Mohamedans, but I am not absolutely uL. A iag 


certain,’ but as just before that he had said that-the Moha- 
medans took no part in the search, it seems not impossible that 
` there may have-been some confusion on this point in the reco. 
_ of his statement. The context seems to support that conclusion. 
He says that before breaking open the door of the cutchery and 
`> the boxes he tried to obtain the keys but none were produced. 

In support of his conclusion on this point the learned Judge 
relies mainly on the evidence of Mr. Horniman. Now, without 
‘in any way wishing to question the veracity of that witness, 
what in fact does his evidence prove? Mr. Horniman did not 
arrive at ‘the cutchery till the morning of the first May, the 
search having taken place on the afternoon of the 28th April 
To fill up the interval there is the evidence of Safatulla Jamadar. 
And to prove the character of the search proceedings themselves 
fhere is the evidence of Jogesh Chunder Dutt, pleader, Issur 
Chunder Guba, mukhtar and Kali Kumar Mitter, medical practi- 
tioner; The evidence of these three last mentioned gentlemen 
is certainly not beyond suspicion of bias and Safatulla in a 
post card which is proved to have been sent after the occurrence, 
gave an obviously exagerrated account of what had happened. 

But if the evidence of all these be taken into account, what 
in fact does it amount to? The door of the cutchery house 
was fastened by a chain and padlock. The padlock was forcibly 
broken open. The boxes in the cutchery appear to have been 
fastened, some with chains and padlocks and others with locks ; 
and to open them the padlocks were forced by bamboos and the 
other boxes forced open with daos, that is to say, hatchets. Mr. 
Horniman expressed the opinion that lock-smiths might have 
been calledin. The defendant on this point says that he did 
-not think of sending for lock-smiths. 

The point has been taken for the plaintiff respondent that 
defendant ought to have examined Mr. Luffman or the Sub- 
Registrar to prove what was done at the time of the search. To 
this the learned counsel for the appellant has replied that those 
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gentlemen and others were cited-and were present as witnesses. 
It was not deemed necessary to examine them as it was thought 
if the Court would not believe Mr. Clarke it would not be likely 
to believe officers subordinate to him who were in: fact alleged 
to have been equally blame-worthy for the method of the search 
and one of whom was a defendant in a similar action on the same 
facts. I must say that I fail to see how the evidence of these 
witnesses would have materially improved the position of 
the defendant as clearly each of them mould have been open to 
the imputation of bias. F - 

It has been suggested that the papers contained in the boxes 
ought to have been replaced when no arms were’ discovered. 
I doubt, however, whether in similar searches when conducted by 
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-other authorities under similar circumstances, such consideration 


is shown, however, desirable it may be. No attempts were made 
to support the case for the plaintiff as set out in the plaint that 
papers of value were lost and destroyed. The search does not 
appear to have been conducted in an unusual manner, and I am 
unable to agree with the learned Judge that it was conducted 
with unnecessary damage to the property of the plaintiff. 

For the above reasons, I am unable to agree with the learned 
Judge in holding that the defendant was liable to pay the 
damages which have been awarded against him, and I would | 
decree the appeal and dismiss the suit with costs. 

Appeal No. 41 of 1908. 

For the reasons stated in my judgment just delivered in the 
appeal case of Mr. L. O. Clarke v. Babu Brojendra Kishore Roy 
Chowdhury, Iam of opinion that the defendant in this case is 
not liable in the present action for damages for the search con- 
ducted on the 28th April. I agree with the learned Chief Justice 
in holding that the suit of the plaintiff must also fail, so far as it 
is based on the allegation that the plaintiff suffered damages from 
the alleged assault by the defendant on the plaintiffs servant. 
Bhow Nath Ojha. I agree that this appeal should be dismissed 
with costs. 

‘Mr. Kesteven—Attorney for the Appellant, 

Mr. H. N. Dutt—Attorney for the Respondent. 
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CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 


SHITAL CHANDRA BAIRAGI 
v. 3 
MANIK CHANDRA HAZRA AND OTHERS,” 


Suit for morsy— Instalmant bord, joiat—Tuiat promiwe, if ene oan malatain a suit 
Sor whols or his sharo of the debt— Succession Oertifienta Ad (VII of 1580), 
Sec, 4—Successtun Cortifloate, Uf and when xeocerry—Indian Contract 
Act (IX of 1872}, Boo. d5—Drorased orediter, representative of, if a necessary 
party —Decolution of joint rights—Canse of action— Procedure, 


In England, one of several joint promisees may mue alone, if he shews some 
special title to do so, for example, a refusal or an incapacity to jou on tbe part 
of the other promisees, for no person can be added as a plaintiff witheut bis own 
consent, 

Hammond v, Schofeld{1\, Fricker v. Van Grulten (2. Cullen vy, Knorla; (3), 
Adams v. Payxtor (4) and Lako v. South Kensington Hotel Company (5) 
referred to, ` 

Tbe same prinalple is applicable to Indie, and although as a general rula 
all oo-contractors ought to be joined as plaintiffs, a mit by one wouki not be 
bad if the others were joined as defendants, and if there was good reason for not 
joining them as plaintiffs, One of several joint contractees may sne to enforce 
his share of the cbiigation, if the other co-coutrrotees aro joined as defendanta, 


Pyari Mokua Boss v. Kedarnaih Roy (8) referred to and followed. 
Mohamed Ishagey. Sheikh Ahramul Hag (1), AUmadhub v. shan Chandra 
(8) referred to, 


Bection 4 of the Suooeasion Certifioate Act (VIL of 1889), makes a oertl- 
floate necessary only in respect of the debt daa to a deceased creditor. 


Ram Narain vy, Ram Okhundar (9) referred to, 


The prodaction of a Succession Certificate is not a condition precedent to 
the inatitation of a suit ; it is sufficient if ıt is produced at any time before the 
dearee is made, 


Kammathi v. Mangappa (10) referred to. 

Rule obtained by the Plaintiff. 

Suit for recovery of money due upon an instalment bond 
executed in favour of the plaintiff and his deceased brother. 


© Olvil Rule No. 849) of 1908 against n decision of Bibs Radha Nath Sen, 
Small Cause Court Judge of Jossore, dated the 15th Jane 1906. 


(1) (1891) 1. Q B. 453. (6) (1899) 1. L. R 38 Calo, 409. 
(2) (1596) 2 Oh 649. (7) (16-17) 6 0. L. J. 838 536-570). 
(8) (1896; 3 Q B. 889. (8) (1828) I. L. R. 28 Calo 787. 
(4) (1844) 1 Collyer 580. (2) (1890) L L. R. 18 Calo, 86. 


(5) (4879) 11 Ob. Div. 131. (10) (1898) L L. B. 16 Mad, 454, 
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The facts and the arguments appear from the judgment. 

Babu Haraprasad Chatterjee for the Petitioner. 

Babus Mahendra Nath Roy and Krishna trasa Sarbadht- 
kari for the Opposite party. 
< C. A. V. 

The judgment of the Court was delivered by 

Mookerjeo J.—On the 14th July 1901, Manick Chandra 
Hazra, Priya Nath Hazra and-Notober Hazra executed an ins- 
talment bond in favour of Kedar Nath Boiragi and Shital 
Chandra Boiragi. Kedar Nath died in April 1902 and his interest 
in the debt was inherited by his widow Manoda Sundari, who on 
the 12th April 1908 executed a deed of transfer of her interest 
in the debt to Shital Chandra. On the 15th April 1908, Shital 
Chandra commenced the action, out of which the present pro- 
ceedings arise, in the Court of Small Causes at Jessore, for reco- 
very of the money due upon the instalment bond. He joined 
as defendants Manick, Priya Nath and the representatives of 
Notober who had meanwhile died. He also joined as proforma 
defendant the widow of Kedar Nath whose interest in the debt 
he has purchased. The principal defendants resisted the claim on 
various grounds, amongst which it is sufficient to mention that 
they denied the reality of the transfer by Manoda Sundari to the 
plaintiff and contended that the suit could not proceed till a 
succession certificate had been taken out in respect of the estate 
of Kedar Nath. The Small Cause Court Judge held that the suit 
could not proceed without a succession certificate and dismissed 
the entire claim. He also observed that there was no proof that 
the proforma defendant had been properly served with notice of 
the suit, and further doubted the reality of the transfer by Manoda 
Sundari in favour of the plaintif. We are now invited by the 
plaintiff to discharge this decree of dismissal under Sec. 25 of 
the Provincial Small Cause Courts Act. 

In support of the Rule, it has been argued by the learned 
vakil for the petitioner that as a succession certificate was ne- 
cessary at most in respect of the share of the debt which 
belonged to the deceased creditor Kedar Nath, the Small Cause 
Court Judge ought to have tried the suit on the merits and made 
a decree in respect of the share of the plaintiff Shital. It has 
been strenuously contended, on the other hand, that under Sec. 
45 of the Indian Contract Act, a suit to recover the debt can be 
maintained only jointly by the plaintiff and the representative 
of the deceased creditor, and if the latter is not in a position to 
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enforce her rights by reason of her omission to take out a suc- 
cession certificate, the plaintiff is without a remedy. After 
careful consideration of the arguments addressed to us on both 
sides and of the authorities to which we shall presently refer, 
we have come to the conclusion that the contention of the 
defendants ought not to prevail. 

Sec. 45 of the Indian Contract Act, which deals with the 
question of devolution of joint rights, provides that when a 
person has made a promise to two or more persons jointly, then, 
unless a contrary intention appears from the contract, the right 
to claim performance rests, as between him and them, with them 
during their joint lives, and after the death of any of them, with 
the representatives of such deceased person jointly with the 
survivor or survivors and after the death of the last survivor, 
with the representatives of all jointly. On a strict interpreta- 
tion of this, it may be contended that if there is a promise by 
X in favour of A and B, it does not mean a promise by X in favour 
of A plus a ptomise by X in favour of B (Leake on Contracts 
5th Ed. page 299). But does it necessarily follow that if A 
or B sues X, there is no cause of action to sustain the suit? The 
rule which prévailed in England when forms of pleading were 
strict and artifitial, was, no doubt, that under the circumstances 
stated, neither A nor B could sue alone [Scott v. Godwin (1), Petric 
v. Bury (2), Wetherell v. Langston (3)]. But, as is well-known the 
rigour of this'rule, originally inflexible, has been mitigated to this 
extent that one of several joint promisees may sue alone, if he 
shows some special title to do so, for example, a refusal or an 
incapacity to join on the'part of the other promisees, for no person 
can be added as a plaintiff without his own consent. [Hammond 
Schofield (4), Fricker v. Van Grutten (5), Cullen x. Knowles (6), Adams 
v. Paynter (7) and Luke v. South Kensington Hotel Company (8).] 
In the case last mentioned, a suit to enforce a mortgage was 
commenced by one of three trustees ; the remaining two were 
made defendants as they had precluded themselves by their 
conduct from joining as co-plaintiffs. Upon objection taken that 
the suit as framed could not proceed, Sir George Jessel, M. R. 
ruled that the suit was maintainable on the broad ground that 
one of several mortgagees could maintain an action to foreclose 
the mortgage, making the others as co-defendants, if they were 


(1) (1797) 1 Bos & Pul 67. (5) (1898).9 Oh. 649. 

(2) (1894) 8 B & O, 858; 97 R. R. 388. (6) 1898) 2 Q. B. 880. 

(8) (1847) 1 Bxoh. 684; 74 B, R704, (7) (1844) 1 Collyer 580, 
(4) ea] I Q. B 458. _... (6) 1879) 11 Oh. Div, 131. 
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unwilling to be joined as co-plaintiffs or had done some act which 
precluded them from being plaintifs. Tne principle which 
underlies this decision, is applicable to this country, as was finally 
settled by a Full Bench of this Court ia Pyari Mokun Bose v. 
Kedarnath Rov (1). There the question arose ia connection with a 
suit for rent and it was held that although as a general rule all 
co-contractors ought to be joined as plaintiffs, a suit by one would 
not be bad, if the others were joined as defendants and if there 
was good reason for not joining them as plaintiffs, It was pointed 
out by the learned Chief Justice who delivered the judgment of 
the Full Bench that if the plaintiff joined the co-contractors as 
defendants and objection was taken by the contesting defendants 
at the trial, the co-defendants might be asked whether they were 
agreeable to be joined as co-plaintifls. Ifthey consented, they 
might be transferred at once to the category of plaintiffs, and, 
if they objected they would continue to be co-defendants. If 
they did not appeir or were not represetted at the trial, their 
absence might be taken to indicate that they did not wish to be 
made co-plaiatiffs, in which case the trial could proceed with them 
as co-defendants, This view is alsosupported by the decision of 
this Court in Mohamed Ishag v. Sheikh Akramul Hug (2), where 
the nature of the right of a joint promisee is fully analysed, and, 
it is pointed out thar one of several joint contractees may sue to 
enforce his share of the obligation, if the other co-contractees are 
joined as defendants. Now inthe case before us, the proforma 
defendant did not take out a succession certificate, and conse- 
quently even if she joined as a co-plaintiff, no decree could be 
made under section 4 of the Succession Certificate Act, in respect 
of the share of the debt inherited by her from her husband. It 
was suggested, however, by the learned vakil who appeared to 
show cause that a succession certificate would be required in 
respect of the whole debt. There is obviously no foundation for 
this contention. Section 4 of the Succession Certificate Act 
makes a certificate necessary only in respect of the debt due to 
the deceased person. It cannot be suggested here that the whole 
of the debt was dueto the deceased creditor, because in that view, 
the whole of it would be equally due to the other creditor, the 
present plaintiff, who would thus be entitled to maintain an action 
for the whole himself, without a succession certificate. The deci- 
sion of this Court in the case of Ram Narain v. Ram Chundar(3) 


(1) (1399) I. L D. 26 Cale 400, (2) (1807) 60. L. J, 588 (566-570), 
(3) (1890) 1, L B. 18 Cale. 88. 
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makes it quite clear that the certificate has to be taken in respect 
of only the share of the debt due to the deceased. Tis case also 
shows that the suit should be brought ordinarily by all the credi- 
tors or their representatives ; it does not, however, decide what 
the result would be if some of the creditors commenced the 
action and joined the others as co-defendants because they were 
either unwilling or unable to join as co-plaintiffs. 

It may be observed that the High Courts of Bombay, Madras 
and Allahabad have all decided that in the case of debts due to 
trading partnerships in which it happens that one of the partners 
is dead, it is not necessary to join as plaintiff any representative 
of the deceased partner. [Hoti Lal v. Ghellabhat (1), Vaidya Natha 
v. Chinnasami(2), Debi Das v. Nirpat3).) It is not necessary 
for our present purpose to examine the principle upon which 
these decisions are founded ; it is enough to hold that in view of 
the decision of the Full Bench of this Court in Ayari Mohun 
Bose v. Kedarnath Roy (4) even upon the rule adopted in Ram 
Narain v. Ram Chundar (5) it is open to a creditor to maintain 
an action for recovery of the debt, if the other creditor is joined 
as a co-defendent and if there is good ground for not joining him 
as a co-plaintiff. The position of course might have been different 
if there had been any statutory provision, applicable to the case, 
of the nature contemplated by section 188 of the Bengal Tenancy 
Act which makes it obligatory upon all joint landlords to sue as 
co-plaintiffs in suits of certain description. 

The view we take is also supported by the principle which 
underlies the‘decision of this Court in the case of Wel Madhub v. 
Ishan Chandra (6) where it was ruled that when some only of several 
proprietors of an estate have registered their names under the Land 
Registration Act and the others have omitted to do so, it is 
open to the registered proprietors to recover a decree for their 
share of the rent, if the un-registered co-sharers are joined as 
parties defendants to the suit. On all these grounds, we must 
hold that the contention of the defendants that the plaintiff is 
not entitled to any relief even in respect of his share of the debt 
because the joint creditor is dead and his representative has not 
taken out certificate under the Succession Certificate Act, is not 
well founded on principle and is not supported by any of the 
authorities. 


(1) (1892) I. L. R. 17 Bom 6 (4) (1899) 1. L R 26 Calo. 409. 
(2) (1893) LL K 17 Mad 108, (5) (180) I, L. B 18 Calo. 86, 
(8) (1898) I. L. R. 30 AIL 865. (8) (1898) I. L, B, 33 Calo. 787. 
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Our attention, however, has been invited to the circumstance 
that there is no proof that notice of the suit was served upon 
the proforma defendant Manoda Shundan. Of course, it is not 
enough to place her merely on the record as co-defendant ; she 
must also have notice of the suit. We accordingly direct that 
when the case goes back for retrial, the plaintiff do take steps to 
serve notice of the suit upon her. If she appears or is represented 
at the hearing and expresses a desire to be joined as a co-plaintiff, 
her name will be transferred to the category of plaintiffs. She 
will also have an opportunity to take out a Succession Certificate 
during the pendency of the suit, because as has been repeatedly 
held, the production of a succession certificate is not a condition 
precedent to the institution of a suit; it is sufficient if it is 
produced at any time before the decree is made. [Karmmatht v. 
Mangappa (1)]. Lf, however, she does not take a sucession certi- 
ficate or does not produce any during the pendency of the suit, 
the Small Cause Court Judge will decide the case on the merits, 
and if he is satisfied that the claim is well-founded, he will give 
the plaintiff a decree in respect of what may be established to be 
his share of the debt. The plaintiff will be at liberty to amend 
the plaint, if necessary, should the proforma defendant consent to 
join as co-plaintiff. 

The Rule is, therefore, made absolute, the decree of the 
Small Cause Court discharged, and the case remitted for retrial 
in accordance with the directions given above. Under the circums- 
tances of the case, we make no order as to costs in this Court. 

Rule made absolute. 


(1) (1893) I. L. R, 16 Mad, 454. 
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Oich Procedure Code (Ao XIV of 1888), Seo. 44, Rule (a}—Immorablo pro- 
porty—RBight of way. 

Section 44 of the Oode of Oirll Procedure should be construed uberally. 
The word ‘ immovable property’ in Rule (a) of that scction includes a right of 
way. i 
*®Olvil Rule No B204 of 1908 against the order of Babu Aditwa Prosad 
Le, Subordinate Judge of Mymensingh, dated the 30th July 1908, affirmin 


that of Babu Nirmal Ohunder Mitter, Mansi? of Sherpur, dated the 18th Ap 
1908. : A . 
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Fadu Jhala v. Gour Mokun (1) and Mangaldas v. Jasanram (3) explained, 

Maharana Puttehsangji v. Dessai Kullianraiji (B) and Xristodkan v. 
Nandarani (4) followed. 

Application by the Defendants. 

Suit for recovery of two plots of land and for declaration 
of the plaintiffs’ right of way over a road between them. 


The plaintiffs, Banku Behari Mozumdar and others, brought 
a suit for recovery of possession of two plots of land, and also 
‘for a declaration of a right of way over a third plot which was 
in the possession of the defendants and lay between the first two 
plots. The plaintiffs’ allegations were that the defendants 
wrongfully dispossessed them from the first two plots and subse- 
quently obstructed them in enjoying a right of way appurtenant 
to the said two plots, the path being the only means of access 
from one plot to the other. The defence #fer alta was, that the 
suit was not maintainable in the form in which it was brought 
inasmuch as it contravened the provisions of section 44, Rule (a), 
of the Code of Civil Procedure (Act XIV of 1882), and no leave 
had been obtained from the Court as provided by the section. 

The Court of first instance holding that there was no mis- 
joinder of causes of action, overruled the objections of the 
defendants. On appeal the learned Subordinate Judge upheld 
the decision of the first Court. 

Against that decision, the defendants moved the High Court 
under section 622 of the Code, and obtained this Rule. 

Babu Govinda Chandra Dey Roy (with him Babu Akhil Bandhu 
Guha), for the Petitioners, contended that “ immovable property” 
in section 44 Rule (a) of the Code of Civil Procedure (Act XIV 
of 1882) does not include easement proper, as right of way. 
The definition of immovable property as given in the General 
Clauses Act (X of 1897) supports my contention ; the definition 
given inthe Act includes profits a prendre but not an easement. 
The difference between profits a prendre and easement proper 
is clearly set out in Nelson's Law of Property, p. 443. Even 
assuming that easements are included in the definition of immo- 
vable properfy as given in the General Clauses Act, it is repugnant 
to the spirit of section 44 Rule (a) of the Code of Civil 
Procedure ; a claim for aright of way cannot be joined witha 


(1) (1803) L L. R. 19 Cale 544, (2) (1899) I. L, B. 28 Onlo 673, 
(3) (1978) 31 W, R. 178, L. B. 1 I, A. 34, 18 B, L, B, 354. - 
4) (1908) L L R. 85 Calo. 899. 
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suit for recovery of possession of immovable property. I rely on 
the cases of Fadu Jhala v. Gour ohun Jhala (1) and Mangaldas 
v. Jewanram (2). 

Babu Gunada Charan Sen (with him Babu Rajendra 
Chandra Guha) for the Opposite party, contended that the suit 
was not bad; itdid not contravene the provisions of section 44 
Rule (a) of the Code of Civil Procedure. The cases of Kristo- 
dhone Mitter x. Nandarant Dasee (3), Maksud Ali v. Nargis Dye (4) 
and Maharana Futtehsangyt Jaswantsangji v. Dessai Kulhan- 
raiji Hekoomutrartji (5) show that easements are included in the 
definition of immovable property. He further submitted that 
the High Court ovght not to interfere with an interlocutory 
order. The application did not come under section 622 of the 
Code as there was no question of jurisdiction. 

Babu Gobinda Chandra Dey Roy, in reply. 

The judgment of the Court was us follows: 

This was a suit for recovery of two plots of land and for 


declaration of the plaintiffs’ right of way over a road between 


them. The only question that arises for decision is whether the 
joinder of these two claims is barred under section 44 of the Code 
of 1882. The Munsiff and the Subordinate Judge for different 
reascns have both held that section 44 is not in the plaintiffs’ way. 
The defendants have obtained a Rule from this Court to show 
cause why their orders should not be set aside. 

It is conceded by the learned pleader for the petitioners 
that if the right of way such as is claimed in this suit is such 
immovable property. as is contemplated by section 44, then that 
section will not bar the present suit. Immovable property is 
defined in the General Clauses Act as including land and benefits 
to arise out of land unless there is anything repugnant in the 
subject or context of the provision of law in which this term 
occurs. D 

The questions, therefore, before us are, first, is aright of way 
immoveable property, and secondly, if it is immoveable property, 
is there anything in the subject or context of section 44 repug- 
nant to that construction. : 

The petitioners rely on two cases. The first is Fadu 
Fhala v. Gour Mohan $hala (1). That case related to a fishery 
which of course is a very different thing from a right of way. 

1) (1892) I. I. RIN Calo 544, (8) (1908) I L. R. 35 Calo, 889, 


) (1899, L L. E, 28 Bom 678. (4) (1892) I L. R. 20 Calo, 822. 
(5) (1878) al W. R. 178. 
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It was héld by thtee of thé Judges in that case that a Orv. 
fishery was not such immovable property as is contemplated 1900; 

by section 9 of the Specific Relief Act, 1877. The other pejoy Chandra Nag 
two Judges held that it was such immovable property. But Ba Bekasi 
on reading the decision we find that allthe Judges held that Mojamdar, 

a fishery was immovable property, though the majority of az 
them considered that it was not such immovable property as 
is contemplated in section 9. Itis true that one of the Judges 
who held that a fishery came within the scope of section 9, 
remarked that the definition of immovable property would not 
of course include easements, This case, therefore, except for the 
remark of one of the Judges, is no authority for holding that a 
right of way is not immovable property. It is only authority for 
holding that it is not such immovable property as is contemplat- 
ed by section 9 of the Specific Relief Act. 

The next case cited is Mongal Das v. ¥ewanram (1). In 
that case it was held that a right of wav is not immovable 
property within the meaning of section 9. One of the Judges 
however in that case seems to have admitted that a right of way, 
_ speaking generally, was immovable property. He thought it 
was not a benefit to arise out of land but that it came within the 
definition of immovable property in the General Clauses Act, 
because the instances given in that definition are not exhaustive. 
It is difficult, therefore, to hold that this case either goes further 
than laying down that a right of way is not such immovable 
property as is contemplated in section 9 of the Specific 
Relief Act. 

The learned pleader ‘for the opposite party has relied on 
the cases of Maharana Futtehsangyt Faswantsangji v. Dessai 
Kulkanrayi Hekoomutratyt (2) and Kristodhone Mitter v. Nanda 
Rant Dassee (3). These decisions are certainly in his favour. 
We may refer also to the Indian Registration Act of 1877. In 
that Act immovable property is defined as including land, build- 
ings, hereditary allowances, rights to ways, lights,’ferries, fisheries 
or any other benefit to arise out of land. It would seem, there- 
fore, that a right of way was regarded as immovable property. 
This may be of course only for the purpose of that Act. But the 
word “other” in the definition shows that the Legislature at the 
time of passing of that Act considered that a right of way was 
certaihly "a benefit to arise out of land. We may here observe 


(1) (1899) I, L. B. 28 Bom. 678. (2) (1878) a1 W. B, 178, 
: (3) (1906) L L. R. 88 Qalo. 889, 
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that section 44 of the Code of 1882 appeared also in ‘the former. 
Code of 1877 which was enacted in the same year as the Registra- 
tion Act to which we have referred. 

Considering all these authorities, we have no doubt in our 
minds that a right of way is immovable property. 

The question then arises as to whether such’ a construction 
is repugnant to the context of section 44. The argument that it is 
so repugnant rests on the rulings we have cited, which lay down 
that it is repugnant to the context of section 9 of the Specific 
Relief Act. But clearly the objects of section 44 of the Code and 
of section 9 of the Specific Relief Act, are entirely different. One 
very obvious distinction is that section 44 deals not only with 
suits for recovery of inimovable property but also with suits for 
declaration of title to it. The learned Judges who decided the 
case of Fadu Fhala v. Gour Mohan ¥hala (1) above referred to 
were clearly greatly influenced by the previous law on the subject 
and the cases decided thereunder. No such considerations arise. 
in dealing with section 44. That is a section governing procedure ; 
under it the Court is given power to dispense with its provisions, 
and in our opinion, provided that no danger of injustice arises, the 
section should be construed liberally. We do not think that 
there is anything in the section repugnant to the interpretation 
of the term immovable property as including a right of way and 
in this view the petitioner cannot succeed. 

But in any case we think that we ought not to interfere in a 
matter of this nature under section 622. It appears that all these. 
lands are adjacent. The plaintiff sues for two plots and for the, 
declaration of his right of way over the road between them. The 
dispossession of the plaintiff from these two plots appears to have 
begun in 1305 and to have continued by successive acts of 
dispossession until he was deprived of the whole of, the plots in 
1313. The closing of the right of way took place in 1312 before 
he had been deprived of the whole of the land to which his 
right of way is appurtenant. The witnesses who prove these acts 
of dispossession and the closing of the right of way will probably 
be identical, and nothing can be gained by compelling the plaintiff 
to bring two suits for the redress of what really is one wrong. 

The result is that the Rule will be discharged with costs, two 
gold mohurs. 


A. TM, Rule discharged. 
(1) (1892) L L. R. 10 Cale. 544. 
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` APPELLATE CIVIL. 


Before Mr. Fustice Harington and Mr. Justice Holmwood, 
HAJI BUKSH ELLAHIE 


v. 

DURLAV CHANDRA KAR." 
“Berenna Bals Law (Act XI of 1859), 800, B— Holding on which raronya was assessed 
at Permanent Sotilomont— Annual jama— Date for payment Axed by Board 

of Revenno—Sotilement Mannal, Part TII, Chay, XVI, Rala 7, 

Where the annual jama for a holding is fixed for payment by the Board of 
Revenue at a certain date, it 1s meant that the jama for the current year is 
payable on that date instead of on the 1st day of the financial year as woukl 
þe the oase ordinarily under Rule 7 of Part III, Ohap. XVI of the Settlement 
Manual. 

Bec, 2 of Act XI of 1859 has no application to annual jamas of tenure, 


Appeal by the Defendant. 

Suit to eet aside a sale. 

The material facts and arguments appear from the judgment. 

Dr. Raskbehary Ghose, Maulavis Syed Shamsul Huda and 
Muhammad Mustafa Khan for the Appellant. 

The Advocate-General, Babus Ram Chatan Mitter, Samatul 
Chandra Dutt and Satish Chandra Mukerji for the Respondent. 


C. A. V, 
The following judgment was delivered : 


This is an appeal against the judgment of the Subordinate 
Judge in favour of the plaintiff. The action was brought to set 
aside the sale which had been held of certain premises at Dum- 
Dum for arrears of revenue. l 

A very large number of issues were raised in. the case, all of 
which were decided in favour of the defendant, excepting the one 
decided by the Judge in favour of the plaintiff s.e., that no arrears 
were due. 

The sale was held on March 16th, 1903, and was expressed to 
be in respect of arrears due on June 28th, 1902. 

The holding was one on which revenue had been assessed at 
the time of the Permanent Settlement. In 1871, the Board of 
Revenue fixed the latest date by which rents of all descriptions of 
tenures should be paid, and duly gave notice of the dates so fixed 
under the provisions of section 3 of Act XI of 1859. 

The latest day fixed was June 28th. The tenant of the 
holding, the subject of the present sale, gave in 1874 a kabuliyat 
under which he undertook to pay an annual jama to the Govern- 


* Appeal from Original Decree No. 347 of 1005 against the decision of 
ahah dia Nath Mutter, Subordinate Judge, #1-Pergunnahs, dated 25th 
y . 
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ment, of Rs. 14-0-11 (which was the amount of the revenue 
agsessed on the estate) by the 28th of June on each year. The 
learned Judge has held that as the jama for 1902 was payable 
by June 28th, 1902, there was nothing in arrear until after that 
date was passed, the Board having fixed 28th June as the last day 
for payment of arreare—the revenue by virtue of section 2 of the 
Act was not in arrear until July rst, 1902. The tenant, therefore, of 
the holding had time until 28th June 1903, for the payment of what 
became an arrear on July Ist 1902. Ifthat were so, on March 
16th, 1903, the time had not arrived at which the holding became 
liable to sale: under section 3 of Act XI of 1859 as the tenant 
would have until the next 28th of June, #.¢., June 28th, 1903 
within which to pay. 

The argument is ingenious, but in our view it is not sound. 

The settlement is made on February 18th. Therefore in case 
of an ordinary contract of lease the annual jama would be pay- 
able on February 18th in each successive year: but under Rule 
7 of Part III, Ch. 16 of the Survey and Settlement Manual, a 
settlement of revenue should ordinarily take effect from the begin- 
ning of the financial year next after that, in which the proceed- 
jogs of the settlement officer have been completed. If that rule be 
applied, the settlement dates from April rst, 1874 and the 
jama would ordinarily be payable on April 1st each year. 

If it were ordinarily payable on April 1st each year, then the 
latest day of payment under the Board’ 8 proclamation of 1871, 
is June 28th. 

In our opinion the undertaking in the kabuliyat does not 
have the effect of extending the time for the payment of the 
revenue, but is nothing more than a promise by the tenant that 
he will pay the revenue ordinarily payable on the first day of the 
financial year by the latest day of payment as fixed by the 
Board’s proclamation. 

Section 2 of the Act of 1859 is clearly applicable to monthly 
instalments and in revenue paying estates, and does not apply to a 
yearly jama of tenures such as the one now under consideration, 

The Revenue, therefore, being unpaid after June 28th, the 
Collector was empowered under section 11 of Act VII of 1868 to 
sell up the holding. 

The result is, that we disagree with the view taken oy the 
Sub-Judge. The appeal must be allowed and the plaintiff's suit 
dismissed with costs. 


N. E. B. i Appeal decreed. 
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Before the Hon'ble R. F. Rampini, Acting Chief Fustice and Mr. 
Justice Ryves. 
MAHARAJA MANINDPA CHANDRA NANDY 


v. 
UPENDRA CHANDRA HAZRA* 


Bongal Tsnancy Act (FITI of 1885), Beo. 20-—Kabuliats sasonted by tenant— 

Enhancement contravening provision of laio—No previous dispute existent 

— Compromise void, not voidable—Increase in ares, onus of proving—Precivus 

decres for reni— Ree Judioata. i 

A kabuliat executed by a tenant in favour of his landlord, promising to 
pay future rent at a rate which contravenes the provisions of Seo, 29, B, T. Act, 
is void, not voidable, if as a matter of fact there wasno existing dispute 
between the parties as to the rent payable, It oannet be enforced even for 
such enhancement, as may be within the terms of Sec, 20, notwithstanding 
that enhanced rent at the rate mentioned in the kabullat has been paid for 
several years. 

Natu Singh v, Damri Singh (1) and Bhso Sehoy Parday v, Ram Rackia 
Roy (9) distinguished. 

Probat Chandra v. Chirag Ali (8) and Kristodhons vj Brojo Gobindo (4) 
followed. : f 

When it is shown what the tenant defendant's previous rent was, it is for 
the plaintif to justify the enhancement on the ground of increase in aren, 

The deeree in a previous rent suit for a certain sum claimed for a certain 
period, which did not decide the question of the rate of rent, is not res judicata 
in a subsequent suit. 

Appeals by the Plaintiff, landlord. 

Suits for rent. 

The material facts and arguments appear from the judgment, 

Dr. Rashbehary Ghose, Babus Pramatha Nath Sen and 
Hemendra Nath Sen for the Appellant. 

Mr. S. P. Sinha (Advocate-General) and Babu Nalini 
Ranjan Chatterji for the Respondent. 7 
C. A. V. 

The judgment of the Court was delivered by 

‘Rampini, A. C. J.—The two second appeals Nos. 2388 and 
2466 of 1906 are appeals against a decision of the District Judge 
of Murshidabad in suits for arrears of rent. The defendant is 
-sued on the basis of two kabuliats executed by him in favour of the 
plaintiff on the 18th October 1894, which he now repudiates on 
the grounds (1) that they were obtained from him by oppression 


“Appeal from Appellate Decrees Nos, 2888 and 2466 of 1006 against the 
decision of A. W. Watson Esq Offg. District Judge of Murshidabad, reversing 
that of Babu Tarapada Ohatterji Monstff of Berhampore dated the 5th June 
1908. ; s i 
(1) (1900) 1. L. B. 28 Cale, 90. (8) (1906) I. L. B, 88 Calc. 607, 
(3) (1801) L L. B. 18 Cals. 333. (4) (1907) I. L. B. 34 Galo, 885. 
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and threats, and (2) that they are illegal, being contrary to the 
provisions of section 29 of the Bengal Tenancy Act. 

Both the lower Courts have found that the kabuliats were 
not extorted from the defendant by oppression or threats, but 
were executed voluntarily by him. But the lower appellate Court 
has held that the kabuliats are void, being contrary to the 
provisions of section 29 of Act VIII of 1885. It has further held 
that the fact that the defendant has paid rent at the rate men- 
tioned in the kabuliats for some time is immaterial and that a 
decree which the plaintiff obtained against the defendant for the 
rent, which is the subject of dispute in the suit to which appeal 
No. 2466 relates, does not make the question of the rate of rent 
payable res judicata, 

The plaintiff now appeals. On his behalf it has been urged 
(1) that the kabuliyats are legal, being executed in settlement of 
disputes which arose between the landlord and the defendant— 
both as to the amount of rent payable and the area of the de- 
fendants’ holdings’: (2) that the enhancement agreed to in the 
kabuliats is only the price of the privilege of transferring hold- 
ings without the consent of the landlord conferred by the leases : 
(3) that the leases are not void, but voidable, and that as the de- 
fendant has paid the rents stipulated for in them for many years 
without objection, he cannot now question them: (4) that the 
leases are at least good to the extent of the enhancement allowed 
by section 29 of the Act, and (5) that the onus of proving that 


.the plaintiff is entitled to additional rent for additional land has 


been wrongly thrown on the plaintiff. In appeal No. 2466 there 
is further plea that the decree obtained by the plaintiff against 
the defendant on thé 16th January 1905 has the effect of res- 
judicata. 

It appears to us that the appeals must fail on the findings of 
fact arrived at by the District Judge. He has found that the 
rent payable by the defendant prior to the execution of the 
kabulyats was Rs. 32 and that it now amounts to Rs. 63, and 
that consequently the kabulyats contravene the provisions of 
section 29 of the Act. He has further found that the defendant 
is now not in posseasion of more land than he originally held so 
that the enhancement of rent cannot be justified under section 
52, and finally he has held that there was no dispute between the 
plaintiff and the defendant as to the rent and area of the defen- 
dants’ holdings in settlement of which the kabulyats were 
executed, 


Vor. IXI HIGH COURT. 


` It may be here explained that the provisions of section 29 
of the Tenancy Act have always been obnoxious to the landlords 
of Bengal. Soon after the passing of Act VIII of 1885 they 
endeavoured to evade them by entering into compromises with 
their tenants, The ruling of this Court in the case of Sheo 
Sahay Panday v. Ram Rachia Roy (1) gave some countenance 
to this practice, to which recent legislation in Act I of 1907 
B. C. is intended to put an end. But, however all this may be, 
the application of the ruling in Sheo Sahat Panday v. Ram 
Rachia Roy (1) followed in Nath Singh v. Damri Singh (a) 
to these cases is negatived by the finding of fact of the District 
Judge that there was no dispute between the plaintiff and the 
defendant, which the execution of the kabuliats now sued on 
was intended to settle. That being so, they must be illegal and 
cannot be given effect to. 

The plea taken by the learned pleader for the appellant 
that the illegal enhancement of rent agreed to in the kabuliats 
was but the price of the privilege of transferability of the 
holdings conveyed by the leases, cannot prevail because, (1) this 
plea was never raised in either of the lower Courts, (2) it is 
not shown that the holdings were non-transferable before the 
execution of the kabulyats and (3) it is not shown that there 
was any dispute between the parties as to the transferability of 
the holdings in settlement of which the kabulyats were exe- 
cuted. 

It has been clearly held that the leases executed in con- 
travention of the provisions of section 29 of the Act are 
void, not voidable, Prodal Chundra Gangopadhya v. Chirag 
Ali (3). Rent has been paid under them in one case for about 
11 years,. but this does not make legal and operative an illegal 
and void contract. 

It has also been held that a contract which is illegal and 
void as being contrary to the provisions of section 29 of the Act 
is not legal and operative to the extent of the enhancement 
allowed by the Rent Law [Aristo Dhone Ghose v. Brojo Govindo 
Roy (4)]- = 

The onus of proving that the area of the land has not 
increased has not, in our opinion, been improperly thrown on 
the plaintiff. We agree with the lower Court that when it is 


(1) (1891) I. L. R, 18 Galo 333. (8) (1906) I L. R. 83 Calo. 607. 
(2) (1900) L L R, 28 Calo. 9o. (4) (1897) I. L, R. 24 Calo. 895, 
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shown what the defendant's previous rent was, it is for the 
plaintiff to justify the enhancement of rent now claimed, which 
is obviously in excess of the enhancement allowed by the Act. 
We have carefully examined the exsarte decree relied on 
by the plaintiff in appeal No. 2466. Itis merely a decree for a 
certain sum of money claimed for a certain period. It decides 
no question of the rate of rent payable by the defendant. It 
therefore has not the effect of res-sudtcata, 
We accordingly dismiss these appeals with costs. 
N. E. B. Appeals dismissed. 


Before Mr. Fustice Mookerjes and Mr. Fustice Carnduff. 
BRAJA NATH PAL 


v 


JOGGESWAR BAGCHI AND OTHERS.” 


Sut for possesion of immovable property—Frand—Evsowtion sals— Hindu 
widow, her position—Roprescatation of hor Ansband’s oatate— Costs, deores 

Jor, agains Hinds widow, yf and wher binding on tho reversioners—Salo- 

certificate, if creates or proves title—Lis Pordoas—Purchaser's right to 
prove what passed by sale. 

Where a Hindu widow along with her co-sharers broaght a snit to set aside 
an auction sale in a Court whioh ultimately held that that Court had no (peon- 
niary) jorisdiction to entertain the suit and returned the plaint for presentation’ 
to the proper Oourt and direoted the plaintiff to pay the oosts of the proceeding 
to the defendants and the plaintifi subsequently brought a suit in the proper 
Court and obtained a decree for recovery of the property on setting aside of the 
sale and where in execution of the decree for costs made in the infruotuous 
proceedings, property was attached, sold and purchased by the deoree-holder : , 

Held, that the suit to set aside the sale and to reoorer possession of the 
property was commenced by the Hindu widow as the representative of the 
estate of her husband and for the benefit thereof and when, as in the present 
case, her claim was well founded on the merita, as the result of the trial before 
a competent Court subsequently manitested, the deoree for costs in the prelimi- 
nary proceeding must be taken to have bean made against her as representative 
of the estate, and when in execution the property was brought to sale, it must 
be taken that not merely her limited interest bat the entire inheritanoe passed 
to the auction purchaser; the decree for costs being capable of execution 
against tho estate of the husband in the hands of the widow. 

Ram Kuhore Ohucheriuity v. Kally Kanto Qhuckoriutty (1), Prommoyi 
v. Preo Nath (2), Dinamom v, Hlahudad (3) and Dinamont v. Klahudut (4) re- 
ferred to, 


© Appeal from Appellate Decree No, 434 of 1907 against a decree of D. N, 
Btroar, ~ 8ubordinate ge of Hooghly, dated the ‘98th November 1906, 


affirming that of Babu O Bhushan Banerjee, Munsiff of Howrah, datei 
the 13th December 1904, j 
(1) (1880) I. L, R. 6 Galo 479. 18) (1903) 7 0. W, XN. 678, 


(8) (1896) L L. B, 33 Calo. 686. (4) (1904) 80. W. N; 843, 


Tep 
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The authority of the widow to throw the Hability upon the estate-in her 
hands cannot be taken to be more restricted than that of a shebait to charge 
debutter property under similar ofroumstanoes, 


Raja Pramada Nath v. Purna Chandra (1) referred to, 


The law as to the liability of a trustee in such clroumstanoes, discussed. 

The position of a Hindu widow, so far as the present question is concerned, 
is not inferlor to that of a trustee, for she represents the estate fully, and the 
only Umitation upon her title is that she has a qualified right of alenation, 

In order to determine the exact interest which passes at a sale in execution 
of a decree against a Hindu widow or a qualified proprietor similarly situated, 
the test to be applied is whether the snit in which the sale was directed ` was 
brought against the widow upon a oause of action personal to herself or one 
which affected the whole inheritance of the property in suit, Where it 
appears that the decree against the widow is in respect of the husband’s estate 
and binds the reversionary heirs, the purchaser of her right, title and interest in 
execution takes the estate absolutely. No inference oan be drawn from the 
circumstance that the sale certifloate describes the property sold as right, title 
and interest of the widow. 

Roy Radha Kison v, Nawratan Lal (2), Jotondro Mohwun Tagore v. Jogul 
Kishore (8) and Jugol Kishore v. Jotendra Mohan (4) referred to and followed, 

Batjun Doobsy v. Brij Bhookwn (5), Giribala v, Sri Nath (6) and Kallu v. 
Fatyas Ali (7) explained and distinguished, 

- In the oase of a mortgage suit, the lis continues after the decree misi and 
the dootrine of lis pendens is applicable to procesdings to realize the mortgage 
after the decree for male. 

Surjiram Marwari v. Barhemdso Pershad (8) referred to and followed. 

A purchaser of immovable property at an suction sale can establish his 
title by evidence independently of the sale certifloate, asa male certificate does 
not create title, but is merely evidence of title, ` 


Tantardhari Bing v. Sundar Lal Misser (9) referred to. 
Appeal by Defendant No, 1. 
Suit for recovery of possession of immovable property. 
- The facts of the case and the arguments appear fully from 
the judgment. 
Babus Sharat Chandra Roy Chowdhury and Charu Chandra 
Bhattacharjee for the Appellant. 
Babus Dwarka Nath Chakravartt, Satyendra Nath Roy and 


Mokins Mokun Chatterjee for the Respondents. 
GAV 


The judgment of the Court was delivered by 
Mookerjee J.—This is an appeal on behalf of the first 


(Í) (908) 7 0, L. J. Bl4. (5) (1873) I. L. R. 1 Galo. 188 ; L.B, 11. A 275. 
(2) (1907) 6 0. L.J 499 (519). - (8) (1908) 12 O. W. N. 769. 
(8) (1881) I. L. B. 7 Oalo 357. (7) (1908) T. L. B. 80 All 394. 
(4) (1884) L B.11 I, A. 68. 16) (1908) 30 L, J, 388 (B00). 
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defefidant in an action for ‘recovery of possession of immovable 
property. The plaintiffs respondents founded their claim on 
two execution sales which took place on the 22nd July 1892 and 
were confirmed 6n the 28th October following. The property in 
dispute, a tank with its banks, belonged admittedly to a person 
named Hari Mohan, and the sales on which the title of the 
plaintiffs is founded, took place in execution of a decree against 
some of his heirs, The defendant resisted the claim: principally 
on the ground that the sales, as well as the decree on which they 
were based, were vitiated by fraud. They also questioned the 
extent of the interert which the plaintiffs had acquired by their 
purchase. At the same time, they instituted under sections 244 
and 311 of the Code of Civil Procedure of 1882 separate proceed- 
ings to set aside the execution sales on the ground of fraud and 
material irregularity. These proceedings have now been termi- 
nated by a judgment of this Court, and it has been finally decided 
between the parties that the execution sales, which are the 
root of the title of the plaintiffs, cannot be impeached on the 
grounds set forth. In the suit itself, the learned Subordinate 
Judge, differing herein from the Munsiff, has found that neither 
thé sale nor the decree on which it was based, is open to attack 
on the ground of fraud. In this view of the matter, he has 
decreed the claim in full. The first defendant has now appealed 
to this Court, and on his behalf the decision of the Subordinate 
Judge has been challenged substantially on four grounds, namely, 
Jest, that the Court of appeal below ought not to have given a 
decree on the footing of the execution sales when their validity 
was.in question in the proceedings instituted to set them aside ; 
secondly, that as the plaintiffs had purchased the right, title and 
interest of a Hindu widow in the estate of her husband, the 
appellant who represented the interest of the reversioners was in 
no way affected thereby ; ¢4trd/y, that as the execution sales on 
which the title of the plaintiffs is founded had taken place during 
the pendency of proceedings to enforce a mortgage previously 
executed by the judgment-debtor, the title of the plaintiffs cannot 
take precedence over that of the purchaser at the mortgage-sale 
from whom the appellant has derived his title; and fourthly, 
that inasmuch as the plaintiffs, as well as their predecessors in 
title, had allowed the judgment-debtors to continue in possession 
inspite of the execution sales, they could not recover the property: 
from the appellant who was a ona fide purchaser for- value, 
without notice of the title of the respondents. l 
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`- As regards the first contention of the appellant, it is obvious 
that there is no substance in it. The proceedings to set aside 
‘the sales ‘have now terminated and the result of the final 
decision is that the validity of the sales cannot be questioned 
Jon the grounds of fraud and material irregularity. It is unne- 
.cessary, therefore, to consider what the position of the plaintiffs 
,might have been if in the collateral proceedings the execution 
sales had been set aside. There can be no question that at the 
: present moment there are valid subsisting sales on which the 
. plaintiffs are entitled to rely in support of the title they set ‘up. 
“The first ground, therefore, completely fails. 

_In support of the second ground urged on behalf of the 
appellant, it is pointed out that the interest of Hari Mohan, 
, which extended over a five agnas share of the property, was taken 
-equally by inheritance by his two sons, Mudhusndan, and Gopal 
Chundra. Upon. the death of Mudhusudan, his share was 
inherited by his widow, Nobin Kishori, who. had at the time a 
.daughter, Radharani, The share of Gopal Chundra upon his death 
passed to his three sons Braja Nath, Radha Nath and Gopi Nath, 
of. whom Radha Nath subsequently transferred his share to Akhoy 
Kumar. The result of this devolution of the property was that 
Nobin Kishori,. Braja Nath, Gopi Nath and Akhoy Kumar 
‘became owners of the entire share. originally owned by Hari 
Mohan. Subsequently in 1892, Kirti Bhushan, husband of the 
second plaintiff, purchased the entire share at the. execution sales 
upon which the plaintiffs rely, It appears that Braja Nath 
Sarkar, Kirti Bhusan and several other persons had previously 
purchased at execution sale, certain other properties which 
formed part of the estate of Mudhusudan and his.co-sharers Gopi 
Nath and Akhoy Kumar. Nobin Kishori along with her co-sharers 
-brought in 1890 a suit to set aside the auction sale in the Court 
of the Munsiff of Howrah. Objection was apparently taken on 
behalf of the defendants that the real value of the property in 
dispute placed the matter beyond the jurisdiction of the Court. 
‘When the suit came on for final disposal, the Munsiff held that 
he had no jurisdiction and ordered the plaint to be returned to 
the plaintiffs for presentation to the proper Court. He further 
directed the plaintiffs to pay the costs of the proceeding to the 
defendant. The plaint was subsequently filed in the Court of the 
Subordinate Judge of Hooghly, and Nobin Kishori as well as her 
-co-sharers obtained a decree for recovery of the disputed property. 
One of, ane defendants: in that case, however, took put execution 
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of the decree for costs made in his favour in the infructuous pro- 
ceedings, before the Munsiff, and in the course of this execution 
proceeding, the property now in dispute was sold and purchased 
by the decree-holder, Kirti Bhushan, from whom the plaintiffs 
have derived title. The defendant appellant has derived title 
from the reversionary heir to the estate of Madhusudan, that is, his 
daughter Radharani, as also from her co-sharers in the property, 
namely Gopi Nath, Akhoy Kumar and Benoy Krishna, who was 
the representative in interest of Braja Nath. On behalf of the 
defendant appellant, it is contended that the effect of the execu- 
tion sale on the basis of the decree for costs against Nobin Kishori 
was to pass her limited interest only, which terminated upon her 
death. It is argued on the other hand that the decree was made 
against her in her character as representative of her husband's 
estate, and that the effect of the execution sale was to. vest the 
property in the purchaser so as to give him d title binding upon the 
reversionary heirs. In our opinion, the view put forward on 
behalf of the plaintiffs is well-founded and must prevail. There 
can be no question: that the suit to set aside the sale and to 
recover possession of the property was commenced by Nobin 
Kishori as the representative of the estate of her husband and 
for the benefit thereof. There can be no dispute also that that 
claim was well-founded on the merits, as the result of the trial 
before a Court of competent jurisdiction subsequently manifested. 
The decree for costs against her in the preliminary proceeding 
must be taken to have been made against her as representative 
of the estate, and when in execution the property was brought to 
sale, it must be taken that not merely her limited interest but the 
entire inheritance passed to the auction purchaser. The learned 
vakil for the appellant argued that the decree for costs was purely 
personal and that the sale of her right, title and interest in the 
execution proceedings signified a transfer of her limited interest 
only. This contention is opposed to the principle of the decision 
in Ram Kishore Chuckerbutty v. Kally Kanto Chuckerbutty (1), 
which was accepted as good law in Premmoyt v. Preo Nath (a) ; it 
is also opposed to the cases of Drnamont v. Hlahudad (3) and Dina- 
moni v. Elakhudut (4). In the first of these cases, a Hindu widow 
had instituted asuit to recover possession of property as part ofthe 
estate of her husband. The suit was dismissed with costs, but before 
execution could be taken out, the widow died. The decree-holder 
sought to take out execution against the reversionary heirs of 
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the husband of the widow. They resisted the claim on the 
ground that the decree was a purely personal one and could not 
be executed against the estate in her hands. This contention 
was overruled. The learned Judges” held that inasmuch as the 
. Widow did not seek to recover any interest personal to herself and 
incurred liability for the judgment-debt in the effort to recover a 
portion of her husband’s estate, it must be taken that the estate 
itself was liable for the satisfaction of the judgment-debt. It 
was pointed out that it was only in her character as representative 
of the estate of her husband that she instituted, or indeed could 
have instituted, that suit, and any land which she might recover 
in the suit would necessarily form portion of her husband’s 
ancestral estate which would be enjoyed by her during her 
life-time and would, at her death, pass to the reversionary heirs. 
The case before us is really much stronger than the one to which 
reference has just been made. In that case, the widow was 
unsuccessful, and the result of the litigation in which she was 
made liable for costs, showed that her claim was unfounded ; yet 
the liability for costs which she incurred was thrown upon the 
estate in the hands of the reversionary heirs. In the case before 
us, the ultimate result of the litigation showed that the claim 
was well-founded ; but the costs, for the recovery of which the 
disputed property was sold, were incurred by the widow by reason 
of a mistake she made in the choice of the forum of litigation ; 
the Court where she instituted the suit, it so turned out, had no 
jurisdiction to entertain it ;.and it is not suggested that the suit 
was instituted in a wrong Court wilfully or capriciously. It 
seems to be obvious, therefore, that the decree for costs was 
capable of execution against the estate of the husband in the 
hands of the widow, The authority of the widow to throw this 
liability upon the estate in her hands cannot be taken to be 
more restricted than that of a shkebatt to charge debutter property 
under similar circumstances, and with regard to the powers 
of a skedati, it has been recently held in Raja Framada Nath 
v. Purna Chandra (1) that, when a shebatt has wrongfully 
taken possession of immovable property as part of the debutter 
estate and has consequently been made liable for mesne-profits, 
the decree must be taken to be not against the shedart in his 
personal capacity, so that the property of the idol is liable to make 
good the claim for mesne-profits. It was pointed out by Mr. 
Justice Doss that the liability of the estate of an idol for wrongs 
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<committed by its sebati in the reasonable management of its 
„property, may be assimilated not only to the liability of a corpo- 
‘ration for wrongs by its agents in the course of their employ- 
ment, and for the furtherance of its purposes, but algo to the 
liability of a trust-estate for damages for wrongs committed by 
the trustee in the reasonable management of thetrust-estate. 
[Mersey Docks Trustees v. Gibbs (1), Taff Vale Ratkeay v. 
Amalgamated Soctety (2), in re Raybold (3)]. So far as trustees 
are concerned, the well-settled rule is that, if they are compelled 
to pay costs, the amount paid may be allowed to them in their 
account, if the litigation was just and proper; but the rule is 
otherwise, if the litigation was improper and vexatious, In 
other words, if the litigation was forced upon the trustee or was 
necessary for the protection of the estate, the costs are recover- 
able from the estate ; but, if the suit was improperly instituted 
or costs had been incurred by reason of his own misconduct, he 
must personally bear them ; and whenever the costs are properly 
payable to the trustee out of the estate, the execution creditor 
is entitled to be subrogated to his rights and to realise them 
from the estate. The principle is that in cases of misconduct, 
‘where trustees are decreed to pay the costs of the suit, they 
cannot charge the expenses to the trust fund, on the ground 
that, as the misconduct was personal, the costs are personal 


‘also, and must be borne by them personally [Attorney General v. 


Daugers (4), Lathrop w. Smailly (5)]. Prima facie, therefore, 
where costs are given against parties who are trustees; they 
must be taken to have been given against them as trustees, 
and not as individuals. We may refer also in this connection 
to the case of Brigel v. Tug River Coal Company (6). There 
certain trustees had instituted an action in respect of properties 
which they held as trustees. The Court of first instance made 
‘a decree in their favour. The Court of appeal reversed the 
decision on the ground that the first Court had no jurisdiction 
to take cognisance of the suit and allowed costs to the defendants 
as against the plaintiffs. The question arose, whether this was 
a decree against the plaintiffs in their character as trustees, or 
against them personally. It was ruled that the decree must be 
taken to have been made against them as trustees, on the ground 


‘that their standing in the Court was as trustees and as they had 
‘no other standing, the decree could not be taken to have been 
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made against them in their personal capacity. In our opinion, 
the position of a Hindu widow, so far as the present question is 
concerned, is not inferior to that of a trustee, for she represents 
the estate fully, and the only limitation upon her title is that 
she has a qualified right of alienation. Nobin Kishori, as we 
have already stated, commenced the litigation in her character 
as representative of the estate of her husband and for the benefit 
thereof, and the decree for costs must be taken to have been 
made against her in that character. 

The learned vakil for the appellant argued, however, that, 


even though the decree against her be taken to have been made. 


in a representative capacity, the execution proceedings show 
that the decree-holder did not intend to sell anything beyond 
her limited interest in the property, and in support of this 
position he relied upon the cases of Batjun Doobey v. Bris 
Bhookun (1) and Giribala v. Srinath (2). In our opinion, there 
is no force in this contention. The authorities on the subject 
were reviewed by this Court in Roy Radhakissen v. Nauratan 
Lal (3) and the rule laid down there, is identical with what is 
deducible from ¥otendro Mokun Tagore v. Fogisl Kishore (4), 
which was confirmed by the Judicial Committee in ¥ugol Kishore 
v. ¥otendro Mohun (5). The principle is that, in order to 
determine the exact interest which passes at a sale in execution 
of a decree against a Hindu widow or a qualified proprietor 
similarly situated, the test to be applied is whether the suit in 
which the sale was directed was brought against the widow upon 
a cause of action personal to herself or one which affected the 
whole inheritance of the property in suit. Where it appears 
that the decree against the widow is in respect of the husband's 
estate and binds the reversionary heirs, the purchaser of her 
right, title and interest in execution takes thé estate absolutely. 
No inference can be drawn from the circumstance that the sale- 
certificate describes the property sold as right, title and interest 
of the widow because, as observed by their Lordships of the 
‘Judicial Committee, in many of the cases, although the right, 
title and interest of the widow had been sold, the whole interest 
in the estate was held to have passed and the reversionary heirs 
were held to be bound by it, because the suit had been instituted 
against the widow in respect of the estate or was for a cause 
which was not a personal cause of action against her. The 
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decisions referred to by -the learned vakil for the appellant are 
clearly distinguishable. In Batun Doobey v. Brit Bhookun (1), 
the suit was to enforce the personal liability of the widow, and 
consequently the execution in that suit passed merely the widow's 
interest. The case of Giribala v. Srinath (2), upon which reliance 
was placed on behalf of the appellant, as well as the case of 
Kalix v. Fatyax Ali (3) similarly turned upon their special facts ; 
and in any event, if they lay down any rule inconsistent with 
the decision of the Judicial Committee in ¥ugol Kishore v 
Fotindra Mokun (4), we are not bound by their authority. On 


“all these grounds, we must hold that in this particular case in 


the circumstances we have set out, the execution sales upon 
which the title of the plaintiffs is founded passed, not merely the 
limited interest of Nobin Kishori, but the entire estate, and 
are consequently binding upon the reversionary heir and her 
representatives. 

The third ground taken on behalf of the appellant raises 
the question of the extent of interest acquired by the plaintiffs 
by their purchase. It was argued that so far as the one-sixth 
share of Braja Nath, one of the sons of Gopal Chundra, is con- 
cerned, the plaintiffs have not acquired any valid title. Braja 
Nath, it appears, had executed a mortgage in respect of his share 
in favour of a person named Rameswar. The mortgagee obtained 
a decree on his mortgage on the 26th December 1888. The 
property was brought to sale in due course in the Original Side 
of this Court, and on the 18th March 1893, Benoy Krishna Mitter 
purchased it in execution. Meanwhile on the 22nd July 1892, 
the plaintiffs had purchased at the sale held in execution of the 
decree for costs obtained by Kirti Bhushan, the right, title and 
interest of Braja Nath in the mortgaged properties. The question, 
arises, whether the purchaser at the mortgage sale is not entitled 
to precedence. In our opinion, the purchaser at that sale has 
acquired an indefeasible title which was in no way affected by 
the sale of the 22nd July 1892. It is now firmly settled, as laid. 
down in the case of Surjtram Marwari v. Barhamdeo Persad (5), 
that in the case of a mortgage'suit, the As continues after the 
decree nisi and the doctrine of Aspendens is applicable to proceed- 
ings to realise the mortgage after the decree for sale. Conse- 
quently, in the case before us, the Aspendens continued down 
to the 18th March 1893, and the purchaser at the execution sale 
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of the 22nd August 1892 was ‘affected by it. “In other words, 
when the mortgage sale took place on the 18th March 1893, it 
passed the equity of redepmtion to the purchaser, although in 
the meanwhile it had been transferred from the mortgagor to 
the purchaser at the execution sale who was no party to the 
proceedings and need not have been brought on the record. We 
may add. that it appears to have been also suggested before the 
Subordinate Judge that the Court could {not take notice of the 
mortgage sale as the sale-certificate was not produced. This 
view is clearly wrong, for, as pointed by this Court in Tantardhari 
Sing v. Sundar Lal Missir (1), a purchaser of immovable property 
at an auction sale can establish his title by evidence indepen- 
dently of the sale-certificate, as a sale-certificate does not create 
title, but is merely evidence of title. In this case, however, the 
sale-certificate has been produced before’ this Court, and there 
can be no doubt that at the present moment the title acquired 
by Benoy Krishna at the mortgage sale-is in full force and opera- 
tion and must take precedence over the title acquired by. the 
plaintiffs at the execution sale of 1892. We must hold conse- 
quently that the claim of the plaintiffs in respect of the: one- 
sixth share of Braja Nath must be disallowed. 

_ The fourth ground taken on behalf of the appellant raises 
a question of estoppel. This question was not raised in the Court 
below and there are no materials on the record upon which this 
Court can be invited to decide it. We must not, however, be 
taken to hold that there is any substance in that contention. 
The plaintiffs have brought their suit within the statutory 
‘period of limitation, and it is difficult to appreciate upon what 
principle, they can be held to be barred because the judgment- 
debtors have been allowed to continue in possession of the 
property. The fourth ground must consequently be over-ruled. 

The result, therefore, is that the decree of the Subordinate 

‘Judge must be varied to this extent, namely, the plaintiffs will 
have a decree for five-sixths of the 5 annas share of the tank 
‘with the bank and garden. Their claim ih respect of the remain 
‘ing one-sixth will stand dismissed. The parties will receive and 
„pay costs in proportion to the extent of their success and failure 
‘throughout this litigation. - : 
Decree varied, 
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| The judgment of the Court was as follows: 


. This is an appeal in a matter arising under the provisions of 
section 244, Civil Procedure Code, between-certain judgment- 
debtors and a person called Madhu Sudan Khamkat. 

The facts are not in controversy ; they have been detailed 
in the judgments of the lower Courts. The mother of Khamkat 
obtained.a decree against one Rash Behary who had obtained 
another decree against the judgment-debtors, appellants before 
us... The latter decree was purchased by a person called Das. 
Khamkat proceeded to levy execution against the judgment- 
debtors by virtue of attachment of the decree against them 
by Rash Behary. The matter came up for decision by this 
Court, and, on the 12th-March 1906, the learned Chief Justice 
and Mr. Justice Geidt, in delivering judgment in an appeal by 
Khamkat against the present appellants, observed: “ Both, the 
Courts below have found—a finding which is binding on us in 
second appeal—that the claim in the other suit of which the 
decree-holder in the present suit desires to obtain the benefit, 
had been satisfied.” wi 
` The learned Judges then dealt with the question whether 
the satisfaction of the second decree was, or was not, a dona fide 

” Appeal from Order No, 68 of 1908 against the decision of R. B. Forrester, 
a J 
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transaction, and they pointed out that it had not been raised in 
either of the lower Courts. We must, therefore, assume that, as 
between Kbamkat and the judgment-debtors, it was held that the 
judgment-debtors had duly satisfied the decree assigned to Das. 

Khamkat, however, has endeavoured to re-agitate the ques- 
tion asking for a declaration under section 276, Civil Procedure 
Code, to the effect that the satisfaction of the decree by the 
judgment-debtors was collusive and, therefore, void. 

Both the lower Courts have held, on the contentions raised, 
that the application is not barred by res-judscaia, and that it was 
competent to the petitioner to make it under section 244, Civil 
Procedure Code; and these are the questions upon which the 
learned vakils on both sides have addressed their arguments to us, 

After giving our best consideration to the various autho- 
rities cited, we are of opinion that the decision of the lower 
Courts cannot be sustained. 

No case has been cited exactly in point, but the general principle 
cannot be denied that where the parties have obtained a decision 
in a matter arising under section 244, Civil Procedure Code, they 
are bound by that decision. This principle was declared in 
the early case of Ram Kirpal v. Rup Kuari (1) where their 
Lordships of the Judicial Committee said: “The matter decided 
by Mr. Probyn was not decided in a former suit, but in a proceed- 
ing of which the application, in which the orders reversed by 
the High Court were made, was merely a continuation. It was 
as binding between the parties and those claiming under them 
as an interlocutory judgment in a suit is binding upon the parties 
in every proceeding in that suit, or as a final judgment in a suit 
is binding upon them in carrying the judgment into execution. 
The binding force of such a judgment depends not upon 
section 13, Act X of 1877, but upon general principles of law, 
If it were not binding, there would be no end to litigation.” 

These observations appear to us entirely applicable to the 
present litigation, and the mere fact that the assignee Das has 
been made a party to the present proceeding does not alter the 
fact of the decision as between Khamkat and the judgment- 
debtors, appellants before us. | 

We are of opinion, therefore, that the doctrine of res- 
judicata, as interpreted by the Judicial Committee bars the 
present application of Khamkat ; and, by a parity of reasoning; 
the application cannot proceed under the provisions of section 244, 


(1) (1883) I, L. B, 6 All, 269, P, O. ab 274, 


—— 
Ang. 14, 90. 


August, 20. 


THM CALCUTTA LAW JOURNAL. [Vor. IX. 
Civil Procedure Code. There may be a remedy by a seperate 
suit against Das, but we are not concerned with that aspect of 
the case in the present appeal. 

We, therefore, set aside the judgment of the Court below 
and decree this appeal with costs—five gold mohurs. | 


N. K. Bs Appeal decreed. 
4 AA BA, 
Before Mr. Fustice Coxe and Mr. Fustice Bell. < < < 
RAJBANSI ROY AND OTHERS 
: v. 
MAHABIR ROY AND OTHERS.” 
Cisl Procedure Codo (Act XIV af 1888), Beo. 344. 
` Section $44 of the Civil Procedure Code ought to be Itberally construed in 
order to avoid multipHaity of suits, © 
Where a judgment-debtor does not challenge the validity of a decree but 
contends that in execution thereof certain property should not be attached and 
sold, in consequence of cirpumstances arising subsequent to the decree, such 
oontention ought to be dealt with under section 244, Civil Procedure Code, and 
not by a separate salt, 
Sanwal Das v. Bismillah Bogan (1), Abibwnises Bikos c. Roop Lat Das (2) 
and Hatem Ali v, Abdul Gafur (3) distinguished. z 
Ram Narain Baha y, Bandi Porshad (4) relied upon, 
Appeal by the Judgment-debtors. l 2 
“Proceedings i in execution of a decree. 


The material facts and arguments appear from the dgmi 
. Babus Umakali Mukerji and Hari Bhusan Mukerji for the 
Appellants. 

Babu Akshay Kumar Banerji for the Respondents. 


The judgment of -the Court was delivered by 


Coxe J.—The essential point in this case, as it has been laid 
before us, may be briefly stated. The property in suit amount- 
ing to five cowris odd was originally the property of one Bha- 
rosan. ' In July 1882 he mortgaged four cowris to the predeces- 
sors in interest of the appellants. He died in November. 1882. 
Very shortly after his death, two of his sons mortgaged about 2} 
cowris to the a in interest of the appellants and one 
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Pyari Roy. At the end of 1883, the plaintiffs purchased. the 
whole of the five cowris odd in execution of a money decree. 
The appellants and Pyari Roy sued on the mortgage of Novem- 
ber 1882 and obtained a decree on the 18th May 1892. The 
property mortgayed, that is to say 24 cowris, was ultimately sold 
onthe 15th December 1895. The plaintiffs had been made 
parties to that suit in the capacity of purchasers under the money 
decree of 1883. Subsequent to the decree in that suit and before 
the sale, the plaintiffs had, on the 22nd March 1893, purchased 
the four cowris which had been mortgaged on the sth July 1882 
in execution of a decree obtained by the appellants on that 
mortgage. The plaintiffs have sued for possession of the whole 
of the property. 

The Munsiff gave them a decree for the property purchased 
by them on the 22nd March 1893 and also for two-fifths of the 
| remainder of the property. The Subordinate Judge confirmed 
the decree with respect to the four cowris purchased by the 
“plaintiffs i in 1893 and gave them a decree for one-fourth of the 
residue. 

The defendants appeal and the principal contention raised 
on their behalf is that so far as regards the 2} cowries purchased 
by them in December 1895, the suit is barred by section 244, 
Civil Procedure Code, It is argued that the plaintiffs were 
parties to the suit in which that sale was held. At the time of 
the decree they were mere purchasers under a money decree and 
were not ina position to contest the decree itself but that sub- 
sequently in March 1893, they purchased four cowries out of the 
five cowries odd in execution of adecree on a prior mortgage; 
and it is argued therefore that as they obtained subsequently to 
the decree of May 1893, the right to object to the sale in execu- 
‘tion of the property covered by that decree, they should have 
raised that objection under section 244 and cannot now be per- 
mitted to raise it in a separate suit. 

a It appears to us that this contention is well founded. Iti is 
clear that when the plaintiffs purchased the property in 1893 in 
execution of a decree on a prior mortgage, they obtained a right 
to four out of the five cowries paramount to that which the 
defendants had put forward in the suit which had terminated in 
1892, They were entitled, we think, to demand that the whole 
a} cowries which of course exceeded the residue of the whola 
property should not be sold under that decree and it cannot bs 
said that such a ‘demand would not have been a question arising 
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- between the parties to the suit and relating to the execution of 


the decree. 

It is argued on the other hand that this was essentially a 
question which must be raised in a separate suit. 

The learned Subordinate Judge regards it as a question as 
to the validity or otherwise of the decree which could not be 
gone into under section 244, Civil Procedure Code. 

It seems to us that this argument is not tenable. The plain- 
tifs had no reason to attack the decree at all. From their point 
of view, the decree was perfectly good at the time it was passed,’ 
but in consequence of circumstances arising subsequent to the 
decree, it ought not to have been executed against certain 
property. 

The learned pleader for the respondent has referred to the 
case of Sanwal Das v. Bismillah Begam (1) in which the learned 
Judges held that where the decree was a decree for sale under . 
the Transfer of Property Act, the Court executing the decree 
must sell the property decreed to be sold and leave any one 
objecting to the execution of the decree against that particular 
property to such remedy as he may have by a suit. But in that 
case the claims of the lady who was objecting to the execution 
were based on a title which accrued prior to the decree and her 
objection was as much against the decree itself as against the 
execution. 

Similarly in dkikunnissa Bibes v. Roop Lal Das (2), the 
learned Chief Justice held that the claims of the appellant in that 
case ought to have been raised and decided in a separate suit and 
hot in the mortgage suit: but in that case also the appellant’s 
claim was based on her title anterior to the decree. 

We have been shown no authority for holding that, when a 
judgment-debtor accepts a decree as perfectly valid and binding, 
but contends that it should not be executed against particular 
property in consequence of circumstances arising subsequent to 
the decree itself, such a contention should not be dealt with 
under section 244. That section has to be liberally construed 
to avoid multiplicity of suits and we can see no reason why in 
this case the plaintiff should not have pressed his objections to 
the sale of 24 cowrjes at the time of sale. That he could have 
pressed such an objection under section 244 seems clear from the 
decision in Ram Narasi Sahu v. Bandi Pershad (3). 

We have been referred to certain cases which lay down that 


(1) (1897) I. L, B, 19 All 480. (3) (184711, L. R, 85 Calo, 188, 
wW) (1904) L L, B 81 Calo. 787, 


Vor, Xj nign oottit, - , 


a question relating to an order absolute under section 89 of the 
Transfer of Property Act is not a question coming under section 
244 ; but we do not think that they have any application to the 
present case, In Hatem Ali Khondkar v. Abdul Gafur Khan (1), 
the reason that a question that arises as to the order absolute 
for sale is not a question relating to the execution of the decree 
is said to be that until a decree absolute is made, there is in fact 
no decree capable of execution. It seems to follow that when 
a decree absolute has been made, section 244 applies to its 
execution. 

It has also been argued that the learned Subordinate Judge 
is wrong in holding that the appellants are estopped from 
questioning the validity of the plaintiff's title by reason of the 
notification which they published at the time of the sale at which 
the plaintiffs purchased to the effect that the property was sold 
free from incumbrance. But admittedly at that time, the 
appellants had obtained a decree on the mortgage of November 
1892 and the plaintiff was a party to that decree. He, therefore, 
was well acquainted with the facts and could not have been 
misled in any way by the defendant’s conduct. He is not, there- 
fore, in a position to plead estoppel. 

In conclusion, the point is taken that, in the event of 
the first contention of the appellants failing, the Subordinate 
Judge was wrong in finding that Bachu the son of Bharosan 
died after his father, a circumstance which caused the Subordi- 
nate Judge to give the plaintiff a decree for one-fourth of the 
residue, As we have found the first contention in favour of the 
appellants, it is not necessary really to go into this second point ; 
but we may say that it appears to us to be a question of fact 
with which we cannot deal in second appeal. 

The result will be that the appeal will be partly allowed and 
the plaintiff will obtain a decree for 1 ganda, 1 cowrie, 2 krants, 
8 rens, 9 paras, minus 2 cowries, 2 krants, 1 danti, 14 rens, 7 paras, 
that is to say 2 cowries, 2 krants, 1-danti, 34 rens, 2 paras. 

The appellants will be entitled to the costs of this appeal ; 
as the parties have succeeded with respect to about half of the 
property which they respectively claimed, they will bear their 
own costs in the Courts below. 


N. K. B. Appeal allowed in bari; er modified, 
(1) (1908) 8.0, W. N. 103. 
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a, Defence which ought to hars boon raised—Agoni taking lease without notice 


to and knowledge of his employer, yf a trustes for his employser— Lease, 
* renewal qf, by a tonart for life, effect of—Loase for building purpose, yf 

a permanent loase— Cause of action, crronoous description of, 

If the effeot of the decision in a former suit is necessarily inconsistent with 
the defence that ought to have ben raised but has not been raised, that the 
defence must under section 18 of the Oivil Procedure Oode (Act XIV af 188%) 
be deemed to have been finally decided against the person who ought to have 
raised it. 

‘Where a tenant for life by availing himself of his position as such gets some 
advantage in derogation of the rights of the other persons interested, he holds 
that advantage for the benefit of the persons so interested. 

Where a tenant for life has a leasehold interest, if he obtains a renewal of 
the lease that will inure for the benefit of the reversioner, inasmuch as the 
lessee in possession might well be regarded as securing by his position a special 
advantage in obtaining the renewal of the lease. But ina case where the 
person in possession under a lease from the tenant obtains a lease of a superior 
interest and of a different character, that principle has no application, 
~- Where land was given to a person for the purpose of building a dwelling- 
house (baska bari) and no period was fixed for the tenancy, it could not from 
that fact, be held that the lease was a permanent lease and that the tenure 
could not be taken away from the lessee’s representatives so long as they 
continued to pay rent, specially where the lessee, by the terms of his lease, was 
not permitted to erect masonry building or to cut down trees, 

Juhoores Lall Sahoo v. H. Dear (1) doubted. 

The mere misdescription of the cause of action of a snit does not render it 
neoemary-to dismiss the suit, specially when facts are stated in the pleadings 
which disclose a correct cause of action. : 

Appeal by Defendant No. 1. 

Suit for declaration that the lease of the defendant had 
terminated and for injunction restraining the defendant from 
executing a decree for khas possession of the land obtained by 
the defendant: 

The facts of the case appear from the judgment. 

Babus Batkuntha Nath Das and Surendra Nath Ghosal 


for the Appellant. 
Dr. Priya Nath Sen for the Respondent. 


è Appeal from Appellate Decree No. 1881 of 1907 against s decree of WO, 
Nila Lohit M ea Bb) naga of Fatma and Boe dated the 33rd Ma 
reversing that of Banerjos, Additional Munalff of 
dated the 8rd September 1908, 


(1) (1875) 28 W. B. 309, 
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“The judgment of the Court was as follows : 


The suit out of which this appeal arises related to a piece of 
land about 10 cottahs in area within the town of Pabna, This 
land was leased by the landlord to the predecessor in interest of 
the defendant by a kabuliat, dated the 29th Magh 1291. The 
defendant in which term we include his predecessor in interest, 
allowed the father of the plaintiff to live on the land, the latter 
agreeing to work for the defendant as Muktear in the Criminal 
Courts and to pay the rent due to the superior landlord. While 
the father of the plaintiff was ın possession of the land under this 
license, he obtained a lease of it from the superior landlord. It 
is not disputed that the rights conferred by this lease were inter- 
mediate between the rights of the superior landlord and those of 
the defendant, and if the interest of the defendant was that of a 
tenant’at will, the father of the plaintiff, after acquiring the second 
lease, had power to eject him. After the father of the plaintiff died, 
two suits were brought by the defendant against the present plain- 
tiff for ejectment. To the first one we need not further refer. The 
second one was defended by the plaintiff but was ultimately decreed 
and it was ordered that the present defendant was entitled to khas 
possession. After that the present suit was brought. The plaintiff 
gave the defendant notice of the determination of his lease, 
apparently under section 111 of the Transfer of Property Act, and 
after the period of notice had expired, he brought this suit for a 
declaration that the rights of the defendant had terminated. He 
dated the cause of action from the decree which the defendant 
had obtained against him and he asked also for an injunction 
restraining the défendant from executing that decree. The lower 
appellate Court has decreed the suit and the defendant appeals. 

A number of points have been taken in argument which we 
will deal with seriatim. The first point is that the suit is barred 
by section 13 of the former Code of Civil Procedure. It appears 
that in the former suit between the parties the present plaintiff 
pleaded his title under the lease in his father’s favour, and also 
that he had terminated the defendant's tenancy by a notice, the 
period of which had expired before the institution of the suit., 
The judgment in that case has been printed and it is perfectly 
Clear from it that this plea was never considered. The question- 


therefore whether the plaintifs title is good and whether the, 


defendant’s title ‘has been terminated by the notice served upon: 
him by the plaintiff cannot be said to have been heard and finally 
decided in specific terms im the former suit.) °° ° 7 
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Reliance however is placed on explanation 2 of section 13 of 


theCode which lays down that a matter which ought to have been 


a ground of defence in former suit must be deemed to have been 
directly and substantially in issue. It is clear that if this expla- 
nation applies, the fact that there was no final decision of the 
point in specific terms is not fatal to the plea of res judicata. A 
matter which ought to be raised but which as a matter of fact is 
not raised in a suit cannot be decided in specific terms in that 
suit. But this fact cannot be fatal to the plea of res judicata, for 
in that case it is obvious that explanation 2 would be meaning- 
less. We must take it therefore that if the eflect of the decision 
in a former suit is necessarily inconsistent with the defence that 


ought to have been raised but has not been raised, that the 


defence must under section 13 be deemed to have been finally 
decided against the person who ought to have raised it. But 
these considerations do not appear to apply to the circumstances 
of the present case. The former suit was decreed. It is clear 
that if the plea which the plaintiff then put forward, namely that 
he was entitled to the land and that he has terminated the 
defendant's interest by due notice, is regarded as having been finally 
decided at all it must be deemed to have been decided against 
him. The result of the decision was that for some reason or 
other the notice which was given before the institution of the 
former suit was ineffectual and the present plaintiff was not entitled 
to retain his possession of the land in suitinthat case by reason of 
the fact that he had given to the present defendant a valid notice 
for the termination of the lease. That being so, how can this deci- 
sion be regarded as res judicata in the present case which is brought 
on the allegation that the plaintiff has given a second notice tothe 
defendant which has been found by the Courts below to be valid 
in law? The plaintiff's case, as it has been laid before us now, 
is that for some reason or other the service of notice in the- 
former case was not effectual. This may have been due to the 
fact that it was given by a benamdar or for some other reason.. 
We have no materials before us to show why it was unsuccessful,. 
but if the decision of the Court in the former suit is regarded. 
ds constructively deciding the point, it must be regarded deciding 
it against the present plaintiff, that is to say, that the notice was 
ineffectual. If the point had been decided the other way, it is. 
clear that the former suit would have been dismissed. This 
Being so the plea of reg yudicata must necessarily fail. e 

> “Fhe second point taken i is that the plaintiff being a confidential, 


Vou. IX.]- HIGH OOURT. 
agent of the defendant was not entitled to take this second 
lease behind the defendant's back and must be regarded asa 
trustee for the defendant's benefit. Reference has been made to 
section 90 of the Trusts Act, 1882 ; and although this. enactment 
is not in force in the Pabna District the section quoted may 
perhaps be taken as an accurate statement of the equitable rules 
which this Court would administer in a case of this nature. It 
is laid down in that section that where a tenant for life by 
availing himself of his position as such gets some advantage 
in derogation of the rights of the other persons interested, he 
holds that advantage for the benefit of the persons so interested, 
But it is difficult to see in this case how the plaintiff was either 
benefited by his position in obtaining the second lease, or in the 
second place, how his action in obtaining this lease has derogated 
from the rights of the defendant. No doubt it would have been 
more honorable for the plaintiff to have consulted his employer 
before taking the second lease. But at the same time, he does 
not appear to have gained a more favourable opportunity for 
obtaining this lease by the defendant’s allowing him to live on 
the land, than was possessed by any other resident at Pabna. 
Any of the neighbours could probably have obtained this lease, 
and it is not easy to see how he by reason of his position obtained 
any advantage over his neighbours in this respect. When he 
obtained it there was no special relation between him and the 
superior landlord, such as might induce the latter to give him 
preference. Nor does it appear to us that the rights of the 
defendant have been in any way derogated from. If before the 
lease He was a tenant-at-will under the superior landlord, he is 
now a tenant-at-will under the plaintiff; if he had a permanent 
lease before, he has a permanent lease still. His position seems 
to be unchanged, and we cannot say that his rights have in any 
way been derogated from. 

The case of the renewal of a lease is not precisely similar. 
‘Where a tenant for life has a leasebold interest, it has been held 
that if he obtains a renewal of the lease that will inure for the 
benefit of the reversioner. But it is clear that a lessee of 
property does by his position obtain an advantage in securing a 
renewal. In many leases there is a covenant for renewal, and 
‘even in case where there is no such covenant, yet the land- lord 
would naturally prefer to continue the lease to a lessee with 
.whom be is already in contractual relations. In such a case the 
“lessee in possession might well be regarded as securing by his 
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position a special advantage in obtaining the renewal of the 
lease. But in a case like the present where the person in posses- 
sion under a lease from the tenant obtains a lease of a superior 
interest and of a different character, the principle to which we 
have referred seems to have no application. 

The third point taken is that the learned Subordinate Judge 
is wrong in holding that the defendant’s kabullat is not a lease. 
Having regard to section 4 of Act III of 1885 we are disposed to 
agree wijh this contention. But it does not appear to us 
necessary to decide the point in the view we take of the 
lease itself. 

Thé fourth point taken relates to the nature of the tenancy 
created by the defendant’s kabuliat. By that contract it was 
agreed that the defendant should enjoy and possess the land 
after building a dasha bari upon it. No period is specified in 
the lease, and it is argued on the strength of the decision 
in the case of Fukooree Lal Sahoo v, H. Dear (1), that 
as the land was given to the defendant for the purpose of 
building a dwelling house and no period was fixed for the 
tenancy, the tenure could not be taken away from the lessee’s 
representatives so long they continued to pay rent. To accept 
this contention would in our opinion be tantamount to holding 
that the lease in question is a permanent lease, and if we are 
to follow the decision in its literal terms the effect on property 
in towns might be very grave. Most leases of land in towns 
must be leases for building purposes, and to hold that all leases 
for such purposes are permanent leases would be very dangerous. 
There are circumstances in this lease which clearly indicate in 
our opinion that no permanent lease was intended. The lessee 
was not allowed to erect masonry building or to cut down trees, 
If the lease was a permanent lease to the defendant granted for 
the purpose of his building a dwelling house, it is difficult to 
understand why the landlord should object to his living in a 
masonry house. Section 106 of the Transfer of Property Act 
lays down that in the absence of a contract to the contrary, a 
leasé of immovable property for other than agricultural or 
manufacturing purposes shall be deemed to bea lease from month 
to month terminable ori a certain amount of notice. We cannot 
regard the facts that this lease was granted for the purpose of 
building a dasha bari and that no period was specified in it as 
making ita “contract to the contrary” within the meaning of 


(1) (1878) Ss Ý. B, 890. 
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section 106, and we feel some difficulty in holding that the 
decision quoted is, since the enactment of section 106, a correct 
statement of the law. 

The last point taken is that there is no cause of action in-thee 
suit, The cause of action as we have observed is dated from 
the decree in the former suit. It is admitted by the learned 
pleader for the respondent that this was a mistake, It appears 
that the decree at the time when it was granted, which was 
before the expiration of the period given in the noticé on which 
this suit is leased wasa perfectly good decree, and it is quite 
clear that the decree by itself furnishes no cause of action for 
the present suit. But the fact that notice was given to the 
defendant is clearly stated in the pleadings, and the second prayer 
in the plaint is that the defendant’s tenancy should be declared 
to have expired. It is clear, therefore, that the cause of action 
should have been dated from the expiration of the period given, 
-in the notice on which the suit is leased, but the fact that the 
cause of action has been erroneously described does not sengar 
it necessary in our opinion to dismiss the suit. 

The result is that in our opinion the decision of the Subor- 
dinate Judge should be supported and we, therefore, dismiss the 
appeal with costs, 

Appeal dismissed, 


Bsfore Mr. Fustice Mookerjes and Mr. Fushce Carnduf. 
GOLAP SINGH AND ANOTHER 


v. 
INDRA KUMAR HAJRA AND OTHERS, 


Ancount, swit for—Proliminary doores, appeal againn— Mw parte deoros, setting 
asids of —Final decree, appeal agains, if can attach prolininary decroe— 
Civil Procsdure Coda (Aot XIV of 1882), Baos. 208, 540—Power of Court 
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such furisdiction—Oourt Foes Act ( VII of 1870), Seo. 7 Sub-seo. IV, of. Uh 
800, 11— Suits Valuation Aœ (VII of 1887), Beo. 8: 

The provisions of section MO of the Oiril Procedure Oode make it clear 

‘that an exvparts decree is appealable. 

In an appeal against the final decree in a sult for account, the propriety of 
the preliminary decree may also be questioned, 
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aft Binoanath v. Barihenta u) and Khaden Hossein Y. Banded Hossein (2) 
referred ‘to. ~ 


“In ‘spite òf the fact that an application under section 108 of the Civil 
Procedure Code has been unsuccessful, an ew parts decree may be challenged, 
Uf there are good grounds, in a proper” proceeding, for instance, in a regular suit 
ön the-ground of fraud, the test being whether the refusal of the application 
under section, 108 has already determined the question -raised in, the subsequent 
proceeding. - 

The dismiss! ‘of an application under section 108, or Gani to prefer an 
appeal against such order’ of “dismissal, does ict bar another remedy on snitabla 
grounds, and when the law provides an appeal against a decision, the affect 
of the omission to appeal is-that the decision holds good for what itis worth. 
So far, therefore, as concerns any other mode of relief available, the person who 
docs not appeal, is in no worse position than if he had appealed and failed. 

Radha Ram v. Pran Nath (8), Khagondra v. Pran Nath(4) and Pran Nath 
Y. Maksih Chandra (5) referred to and followed. 

The jurisdiction of a Court is the authority to hear and determine a cause. 
Such authority is conferred by the sovereign power which organises the Court 
and is to be sought for in the general nature of the powers of the Court or in 
statutory provisions specially enacted for the purpose, To render the jurisdic- 
tion of a Ocurt complete, it must have jurisdiction over the subject matter, that 
is, it must have power to deal with the subject involved in the action, This 
jurisdiction over the subject-matter, can be given only by law and cannot be 
conferred by consent, 
~ Ifa Oourt of limited pecuniary jurisdiction, therefore, takes oognisanoe of a 
suit tn whioh the sum claimed is larger than the amount over which the Court 
has jariediction, any judgment it may give will be void. 

The Court of the Munslff is not competent to make a decree in & sult for 
accounts valued at less than Re 1,000, for an amount in excess of Bs, 1,000 
whioh is the pecuniary limit of its jurisdiction. 

Clarke v. Demure (6), Hussey v. King (7), Hill-v. Wilkinscn (8), Bodger v. 
Nicholls (9) referred to. 

Rameswerv. Dilu Mahhon (10), and Arogya v. dppacM (11) explained and 
distinguished, 

‘Appeal by the Plaintiffs. 

Suit for accounts. 

The materjal facts and arguments appear from the ETN 

Babus Ram Chandra Majumdar and Hari Charan Sarkhel 
_ for the Appellants. 
~ Babus Mukunda Nath Roy and Shib Chandra Pakt for the 
Respondents. 
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. The judgment of the Court was delivered by 

Mookerjeo J.—The litigation out of which the present 
appeal arises has been prosecuted by the parties during the last 
five years with varied fortune. The plaintiffs, appellants, com- 
menced an action for accounts and recovery of account papers 
from the defendants, respondents, who are alleged to have been their 
agents for the management of certain immovable properties. The 
claim for account papers was valued at Rs. so, and that for 
accounts at Rs. 150. The suit was instituted in the Court of thè 
Munsiff, and as usual, the plaintiffs stated in their plaint that if 
the amount due from the defendants was ascertained to be in 
excess of Rs. 150, court-fees would be paid on such excess 
amount. The defendants resisted the claim of the plaintiffs on 
various grounds, to which it is not necessary to refer in detail 
for our present purpose. The suit was heard ex-parte and a 
preliminary decree for accounts made. The defendants then 
applied under section 108 of the Code of Civil Procedure- of 
1882 to have the ex-parte decree set aside. This application 
was unsuccessful in the Court of first instance, but on appeal 
the District Judge directed the case to be reheard on the merits 
in the presence of the defendants. The case then come on for 
trial, and, by agreement of parties, an order was made for 
reference to arbitrators, who were directed to submit their 
award on the 3rd November, 1905. On that date, the plaintiffs 
made an application that the records might be sent to the 
arbitrators and the time for submission of the award extended. 
The Court refused this application and proceeded then and there 
to hear the suit on the merits. The defendants, however, were 
not represented before the Court, and the case was heard ex-parte 
again, with the result that a preliminary decree for accounts was 
made. The defendants subsequently applied, under section 108 of 
the Code of Civil Procedure,to have the ex-parte decree set aside ; 
but-they did not proceed with the application, which was dis- 
missed for default. The accounts were then examined by a 
Commissioner appointed in accordance with the preliminary 
decree, and his report was to the effect that Rs. 8,424 were due 
to the plaintiffs from the defendants. The Munsiff in dealing 
with this report held that it was not competent for him to make 
a decree in excess of Rs. 1,000, the pecuniary limit of his juris- 
diction, The plaintiffs thereupon paid the balance of the Court- 
fee to bring up the claim to the full amount of Rs. 1,000 and a 
- decree for that sum was finally passéd in their favour. Both 
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parties were dissatisfied with this decree, and two appeals were 
preferred to the Subordinate Judge. The defendants complained 
that the Court of first instance ought not to have proceeded 
with the trial of the suit on the merits on the 3rd November, 
1905, upon the failure of the arbitrators to submit their award, in- 
asmuch as no order had been made fixing that date for the 
final hearing of the case in the event of the failure of the _arbi- 
trators to submit their award. The plaintiffs denied the validity 
of this objection and complained in their appeal that the Munsiff 
ought not to have limited the decree to Rs. 1,000, but should 
have passed a decree for the whole sum of Rs, 8,428. The 
Subordinate Judge allowed the appeal of the defendants and 
dismissed that of the plaintiffs, with the result that he directed 
the ‘case to be remitted to the Court of first instance for retrial 
from the stage of the remand order made by the District Judge 
when he set aside the first ex-parte decree on the 11th May 1905, 
He also left the parties at liberty to refer the matter to arbitra- 
tion again, or if they liked, to go ontotrialin Court. The 
plaintiffs have now appealed to this Court and on their 
behalf the decision of the Subordinate Judge has been chal- 
lenged substantially on three grounds, namely, frst, that 
the Subordinate Judge had no jurisdiction in an appeal 
against the final decree to set aside the preliminary decree, as 
no appeal had been preferred against the latter, and an applica- 
tion to vacate it under section 108 had been dismissed for default ; 
secondly, that the Subordinate Judge had no jurisdiction to 
question the preliminary decree under section 591 of the Code of 
Civil Procedure; and thirdly, that the question whether the 
Munsiff could pass a decree for any sum in excess of Rs. 1,000 
should have been left open, and if it was decided at all, it should 
have been determined in favour of the plaintiffs. 

As regards the first two contentions, it was argued by the 
learned vakil for the appellants that, in as much as the defendants 
did not proceed with their application under section 108, they 
could not, at a subsequent stage, be allowed to challengethe vali- 


.dity of the preliminary decree, and in support of this view reli- 


ance was placed upon the case of Caussanel v. Soures (1), In our 
opinion, this contention is unsound and must be over-ruled. It is 
clear from the provisions of section 540 of the Code of. Civil Proce- 
dure that the exparte decree was appealable, and it is further clear 
from the decisions of this Court in the cases of Brwanath v. Bani 


A 3 TT (2) 809) I. L, R. 28 Mad, 280, £ 
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Kanta (1) and Khadem Hossain v. Hmdad Hossarn (2) that in an 
appeal against the final decree, the propriety of the preliminary 
decrée might also be questioned. What then are the grounds upon 
which the preliminary decree could be questioned? The learned 
vakil for the appellants‘contended that the preliminary decree 
could either be questioned by an appeal under section 540 or set 
aside under section 108; but inasmuch as the remedies given 
by these two sections are alternative and not cumulative and as 
the defendants made their election: when they applied under 
section 108, upon failure to prosecute such application, they could 
not avail themselves of the benefit of an appeal under section 540. 
In our opinion, there is no foundation, for this contention. It may 
be assumed that, if the defendants had prosecuted their application 
under section 108, if it -had been heard on the merits, and if a 
decision had been given thereon either by the Court of first 
instance or by the Court of appeal below, that decision would 
have been final and binding upon the parties in the sense that 
any question directly determined in those proceedings could not 
be revised again in the appeal under section 540. This was in 
fact what happened in the case of Caussanel v. Soures (3). The 
defendants there got an adverse decision in-the proceeding under 
section 108, and then in the appeal against the ex parte decree 
faised precisely the same question as had been, at their invitation, 
decided in the proceeding to set aside the ex parte decree. In the 
case before us, however, the position is entirely different. The 
application under section 108 was not prosecuted. There was no 
enquiry into the merits and no adjudication by the Court as to 
whether the defendants were prevented for sufficient cause from 
affirming when the suit was called on for hearing. They were, 
therefore, in our opinion, in the position which they would have 
occupied if there had been. no application under section 108. 
But apart from this, the ground upon which they now challenge 
the propriety of the ex parte decree, is one which could not have 
been urged under section 108. They now contend that before 
the Court could proceed to hear the suit on the merits, a date 
ought to have been fixed for the trial. Apparently, so far as we 
can gather from the judgment of the Subordinate Judge, this had 
not been done. The Munsiff had recorded an order that the 
arbitrators were to submit their award on the 3rd November’1905. 
That order, however, did not state what would happen upon the 
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failure of the arbitrators to carry out the order of the Court. “It 
‘appeared, no doubt, that the Munsiff had warned the parties on the 
previous day that the case might be heard if the arbitrators failed 


to decide the dispute ; but no entry was made to this effect in 


‘the order-sheet ; and on this ground the. learned Subordinate 
J udge held that the Court ought not to have proceeded with the 
trial of the suit on the day fixed for the submission of the 
award by the arbitrators. -This was a ground of attack patent 
‘on the face of the record, and in our opinion, it could be, and was 


rightly, taken against the validity of-the decree. As was pointed - 


out by their Lordships of the Judicial Committee in Radha Ram 
v. Pran Nath (1) and Khagendra v. Prannath (2), in spite of the 
fact that an application under section 108 has been unsuccessful, 
an exparte decree may be challenged, if there are good grounds, 
in a proper proceeding, for instance, in a regular suit on the 
ground of fraud. The test-is whether the refusal of the applica- 
tion under section 108-has already determined the question raised 
in the subsequent proceeding. In ‘the first of these-cases, it had 
been pointed out by this Court [Pran Nath v. Mokesh Changra (3)] 
that the dismissal of an application under section 108 or-omission 
to prefer-an appeal against such order of dismissal does -not bar 
another remedy’ on suitable grounds, and that, when the law 
provides an appeal against a decision, the effect of the omission 
to appeal is-that.the decision -holds good for what it is worth. 

So far, therefore, as-concerns any other mode of relief available, 
the person -who does not appeal, is in no worse position than if 
he had appealed and-failed. Inthe case before us the ground 
upon which the- Subordinate Judge was invited to vacate the 
ex parts decree was one apparent on the face of the record, and 
we must hold that it was competent to him to set it aside;on 
that ground. It was, however, suggested to-us by .the learned 
vakil for the appellants that the Subordinate Judge has not 
exercised proper -discretion in reversing the decision of: the 
Court of first instance, But-even if we assume -that - -we are 
entitled in second appeal to enter into questions -of discretiona, 
a matter upon which there is apparently ‘some divergence -of 
judicial opinion [Mont Lal v.- Kkiroda (4} and:Zaylr, v, Sarai 
Chandra (5)], we do not think that it-oan be sucpessfully contended 
that. the decision of the Subordinate Judge.can be challenged: on 
| 1) (1901) LL, E, 38.0alo. 478:-  (8)-(1887) I. L. B. 24 Calo, 646; = 

(8) (1908) I. L. B, 29 Calo, 805. (4) (1898) L L. B. 90. Calo, 740, 
BM S (5) (1888) I. L E. 20 Cale, 745“Note, 
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the ground that there has’ been a substantial error or defect in 
the procedure which may possibly have produced error or _ defect 
„in the decision of the case upon the merits. In this view of. the 
matter, it is unnecessary for us to consider whether the Subordi- 
nate Judge would have been competent under section 591 of the 
Code. of, Civil Procedure’ to enter. into the question of the pro- 
priety of the order. of dismissal of the application to. set asidé the 
ex parte decree. The first and second grounds, taken on_ behalf 
of the-appellant, must, therefore, be over-ruled. 
t In support of the third ground taken on- behalf of the 
appellants, it was suggested in the first place that the matter 
ought to have been left open. But this is obviously a position 
which they cannot consistently take up. The question was 
raised at their instance in the Court of first instançe as well 
as in the Court of appeal below;. and after an adverse deci- 
sion had been given, they- could hardly invite the Court to 
leave the matter open for future controversy. It was suggested 
in the second place, though very faintly, that the question ought 
to have been decided in favour.of the. plaintiff. -As we have 
already stated, the plaintiffs valued their claim at Rs. 200, approxi- 
mately, as they were entitled to do under section 50 of. the Code of 
Civil Procedure. . After the ex parte decree had bèeri made and 
the account investigated by a Commissioner duly. ‘appointed, the 
Commissioner’s report showed that ‘the plaintifs would be 
entitled, subject to the objection of the.defendants, to a sum of 
Rs. 8,424. -The question thus necessarily arises, was it competent 
to the Court of the Munsiff to give a decree for this sum? .Our 
attention was invited to the provisions of section 7, sub-section IV 
‘clause (/) and section 11 of the Court-fees’ Act of 1870 and sec- 
tion 8 of the Suits Valuation Act of 1887. Section 7, sub-section IV 
‘clause (f) of the Court-fees’ Act providgs that the amount of Court- 
fee payable in a suit for accounts is to be.computed according: to 
_the amount at which the relief sought.is valued in the plaint.and 
that-in. such a suit the plaintiff shall state the amount at which 
-he values the relief sought. Section 11 then provides that,in a 
-suit-for accounts, if the amount decreed is in excess of the amount 
at which the plaintiff valued the relief sought, the decree shall 
not be executed until the difference between the fee actually 
paid and the fee which would have been payable, had the suit 
_ “comprised the amount so decreed, shall have been paid. to the 
‘proper officer. Section 8 of the Suits Valuation Act Jays: down 
that in all cases where in sujts other-than those referred to in 
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section 9, paragraphs 5, 6, and 9 and para. Io, clause (@).of the 
Court-fees’ Act 1870, Court-fees are payable advalorem, the value 
as-determinable for the computation of Court-fees and the value 
for purposes of jurisdiction shall be the same. Besides these statu- 
tory provisions, our attention was also invited to the decision. of 
this Court in Rameswar v. Dilu (1) and of the Madras High Court 
in Arogya v. Appachkt (2). After. careful consideration. of the 
arguments addressed to us on both sides, we are of opinion that 
the statutory provisions as well as the judical decisions -referred 
to, do not support the contention of the appellants. No doubt, 
under the Court-fees’ Act, in a suit for accounts, the. plaintiff has 
to state the amount at which he values the relief sought and has 
to pay Court-fees on that footing. He cannot also execute the 
decree for an amount in excess of the amount claimed, until he 
pays the Court-fees upon the difference. These provisions, 
however, do not touch the fundamental question which arises in 
the present case, namely, what is the highest amount for which a 
Court of restricted pecuniary jurisdiction is competent to make a 
decree. The provision of the Suits Valuation Act to which 
reference was made, only shows that, for purposes of jurisdiction, 
the value of the suit must be taken to be determined by the value 
determinable for the computation of Court-fees. This does not 
by any means lend support to the contention of the appellants. 


‘In the first place, the section does not say expressly that the 


value determinable for the purposes of jurisdiction, is the. value 
determinable for the purpose of the snitial payment of- Court- 
fees. . In the seeond place, even if we assume that this was the 
intention of the Legislature, the section, taken along with: the 
provisions of the Court-fees’ Act, to which we have referred, only 
shows that the jurisdiction of the Court as determined by the 
value stated, is regulated by the amount at which the plaintiff 
values the relief sought. But this does not conclude the question 
whether a Court of restricted pecuniary jurisdiction, like the Court 
of the Munsiff, is. competent to make a decree in a suit for 
accounts, valued at less than Rs. 1,000, for an amount jn excess of 
Rs. 1,000 which is the pecuniary limit of its jurisdiction. Upon 
first principles, we are of opinion that the Munsiff has no power 


sto do this. The jurisdiction of a Court is the authority to hear 


and determine a cause. Such authority is conferred by the 
sovereign power which organises the Court and is to be sought for 


in the general nature of the powers of the Court or in statutory a 


(1) (1894) I. L. B. 91 Calo, 550, (3) (1901) 1. L, B. 35 Mad, 548, - 
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provisions specially enacted for the purpose. To render the 
jurisdiction- of a Court complete, it must have jurisdiction.over 
the subject-matter, that is, it must huve power to deal with the 
subject involved in the action. This jurisdiction over the subject- 
matter can be given only by law and cannot be conferred by 
consent. If a Court of limited pecuniary jurisdiction, there- 
fore, took cognisance of a suit in which the sum claimed was 
larger than the amount over which the Court had jurisdiction, 
any judgment it might give would be void. Now, in the case 
before us, what is the extent of the pecuniary jurisdiction of the 
Court.? Section 19 of the Bengal Civil Courts Act of 1887 
provides that the jurisdiction of a Munsiff extends to all suits of 
of which the value does not exceed Rs. 1,000, the word ‘ value” 
being then defined as meaning—see section 3, clause (13) of the 
since repealed General Clauses Act of the same year—" the amount 
or value of the subject-matter of the suit.” If, therefore, the claim 
had been initially valued at more than Rs. 1,000, the Munsiff 
would not have been entitled to entertain the suit. He would 
not therefore have been in a position to make a decree for a larger 
sum than Rs. 1,000. The uncertainty as to the amount which a 


_ plaintiff suing for an account is entitled to recover, doubtless 


makes a difference, in view of which the Legislature allows him 
to value his suit at an approximate amount in the first instance ; 
but does it follow that be can, by reason of this circumstance, 
ultimately obtain from the Munaif a decree for a sum in excess 
of the limit of the Munsiff’s pecuniary jurisdiction? In our 
opinion, it does not. Ina case of this description, it is mani- 


- festly just on principle that, if the result shows that the plaintiff 


is entitled to a sum in excess of the limit of the pecuniary juris- 
diction of the Court in which he has instituted his suit, the 
judgment ought to be only for the sum which limits the juris- 
diction. In other words, the plaintif ought to be called 
upon to relinquish the excess and thus place the case formally 
within the pecuniary jurisdiction of the Court of his deliberate 
choice; the Court may in such a case remit the excess 
or presume the excess to be remitted. To put the matter 
in another way, when a plaintiff values his suit at an 
approximate amount and institutes it in a Court of limited 
pecuniary jurisdiction, he must be presumed to seek a decree 
for. a sum which in no event will exceed the highest amount 
which limits the jurisdiction of the Court. -To take any other 


view, would enable the plaintiff to commit a fraud upon the - 
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i amar Basa Court of the lowest jurisdiction, and then to obtain a decree for 
enone; J. asum much in excess of-the amount.which the Legislature has 


fixéd as-the-highest limit-of the pecuniary jurisdiction of that 
Court. And the anomaly-would-not stop here for; once such a. 


<. decree has been- obtained, how is the forum of appeal “to be 


determined ? Under the Bengal Civil Courts Act, an appeal from 
the-decision of -a Munsiff lies under section 21 to the Court of 
the District Judge; and this rule will have to be applied, 
no matter- how small or how large the sum decreed by him may 
be. : This would obviously lead to extremely andmalous results. 
If-a suit for accounts is valued at Rs. 6,000, tried in the Court of 
a Subordinate Judge, and a decree obtained for say Rs. 8,000, a 
‘first appeal lies to this Court. If the same suit is capriciously 
valued at Rs. 150, tried by a Munsiff, and a decree made for 


Rs. 8,000, a first appeal lies to the District Judge, and only a 


‘second appeal to this Court. The Legislature can hardly be taken, 


| to have anticipated consequences of this character. We think 


it is manifestly -reasonable view of the matter_to. take, that, 
‘although a plaintiff- is, almost ex-necessitate, permitted, at the 
initial stage, to value his claim approximately, and to obtain_in 
the end a decree for a higher sum than what he had expressly 
claimed when he instituted his suit, in a Court of. limited 
pecuniary- jurisdiction, he -must by. implication be taken 
to have restricted the highest. sum, for. which he’ could 
possibly obtain a decree, at the limit fixed by the Legislature as 
the limit of the pecuniary jurisdiction of the Court. The view 
we take is supported by the rule which has been followed in 
other systems of jurisprudence. . For, instance, in the .case of 
Clarke v- Denure (1), a suit for damages was instituted in a 
Court,--the pecuniary jurisdiction of which was restricted to 
twenty-five dollars.. The jury returned a. verdict in favour.of 
the plaintiff for damages for thirty-four dollars. The Supreme 


Court of New. York held that the plaintiff must be taken to 


have remitted the amount in excess of the amount of. thé.. pecu- 
sniary- limit of the jurisdiction of the Court, and that he was 
-consequently - entitled to a -judgment for the. residue only... A 
‘similar, view- has-been taken -in Aussay v. King (2),.Hillv. 
$: (7) (1846) Denis, ‘Nd: 819, (3) (1891) 88 Maine 568; 83 Atlantic £78.. 
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Wilkinson (1) and in -warious other cases which will be found 
collected’ in ‘thé Encyclopedia of Pleading and Practice, Vol. I, 

p. 709. Substantially the same view has been taken in. England, 

as is clear from'the case of Bodger v. Nicholls (2). The cases of 
Rameswar v. Dilu Makton (3) and: (Arogya y. Appacki (4) to 
which reference was made on behalf of ‘the appellants are .clearly 
distinguishable. In the first of these cases, the amount of mesne 
profits for which the Munsiff made a decree had accrued entirely 


after the institution of the suit and depended upon the length of- 


time during which fhe: defendant’ might manage to keep the 
plaintiff out of possession, in spite of the decree in his favour. 
We must not, however, be taken to approve of the decision in 
that case on principle, and we observe that it has already.been 
doubted in the case of Jjjatulla v. Chandra Mokan (5). -As regards 
the decision of, the Madras High Court in Aragya v. Agpachi (4), 
although it appears at first sight to lend some support to: the 
contention of the appellants, on closer examination, it turns out 
to be of no avail to them. In that case, the plaintiff valued his 
claim for account at Rs, 1,400, instituted his suit in the Court of 
the Munsiff, and got a preliminary decree. The- Commissioner 
who examined the accounts, reported that the sum due was 
Rs. 8,000, whereupon the plaintiff -obtained leave to amend the 
plaint.- As soon as this was done, the Munsiff returned the plaint 
for presentation to the proper Court. When, however, the plaintiff 
took the plaint to the Subordinate Judge he declined to entertain 
it, as in his opinion, the jurisdiction of the Munsiff had not been 
ousted. The High Court held that the latter view was correct, and 
directed the Munsiff to-strike out the amendment and resume 
the trial of the suit; but the learned J udges did not hold,-either 
expressly or by implication that the Munsiff when: he tried- out 
the suit would have authority to make-a decree for Rs. 8, 000 ar 
for any sum in excess of the amount which defined the highest 
limit of his ` pecuniary jurisdiction. This case, therefore; cannot be 
rightly treated as an authority for the proposition which the appel- 
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lants seek to. establish. We must consequently hold, on all these ~ 


grounds that the third point urged on their behalf completely fails; 
; The result -is that this appeal cannot. be supported, . and, 
must ‘be dismissed with costs. We assess the fais fee at two, 
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Before Mr. Fustice Hohmwood and Mr. ¥ustice Ryves. 
GOVERNMENT OF BENGAL 


v. 
GANNOO MAHTO.* 

Indian Penal Ouds (At XLV of 1860), Boo. 193—Perjury—Oriminal Proce- 
dura Codo (Aa V af 1898), Soo, 4171—Appeal from aoguittal—High Oowrt, 
power of—Koidence Art (I of 1878), Beo. 145—Prerions statements in 
tortting. 

In a trial for giving taiso evidence, the record of a previous deposition 
given by the accused is relevant and necessary evidence, Such record is not 
inadmissible under section 145 of the Evidence Act, which has no application to 
the case, nor because the actual vernacular words were not taken down. 

In an appeal by the Local Government under section 417, Criminal Prooe- 
dure Code, the High Court is a Court of appeal on matters of fact, as well as of 
law, and must decide questions of fact from the whole of the evidence on record, 


Appeal by the Local Government. 

Case under section .193 of the Indian Penal Code for giving 
false evidence. 

The material facts and arguments appear from the judgment 

Mr. Orr for the Appellant. 

Mr. P. L. Roy and Babu Ganesh Dutt wa for the 
Accused. 

C.-A. V, 
The following judgment was delivered : 


This is an appeal on behalf of Government ina case in which 
the Deputy Magistrate of Bhagalpur acquitted the accused’ under- ;, 
section 258, Criminal Procedure Code, on a chargé of intention- 
ally giving false evidence before the Munsiff of Bhagalpur under 
section 193, Indian Penal Code. It appeared that the accused 
was twice examined in cases before the Munsiff and that in the 
last case he denied that he had deposed: in the-suit against 
Jhontikanj and others two years before. He further said that 
he did not know if there was a case against Johnti or against! 
Hansa Sonar and he did not depose against plaintiff in any such 
case. It is admitted that this statement is false and that the 
grounds on which the learned Deputy Magistrate has thrown out 
the case are with one exception untenable. The Deputy Magis- 
trate has misapplied section 145 of the Evidence Act which has 


* Appeal inder section 417, Oriminal Procedure Ooda, No. 8 af 1908 against 
the decision of the Deputy Magistrate of Bhagalpur. 
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no bearing whatever on this case and thereby rendered the pro- 
ceedings futile by excluding the previous deposition. He has 
further held that the words charged have not been proved 
apparently because the vernacular words, used by him of which 
no record seems to have been kept as they were given in a rent 
suit, have not been set up. On both these points he is in error, 
but it is urged that his third finding that it has not been proved 
that the accused intentionally gave false evidence or that he had 
any reason or motive to give false evidence is a finding of fact 
that we cannot go behind. But where there is an appeal as in 
this case there is under section 417, Criminal Procedure Code, this 
Court is a Court of appeal on the facts as well as on the law, and 
it is our duty to decide whether as a matter of fact there is or is 
not sufficient evidence of intention on the record. He cannot plead 
forgetfulness as his attention was drawn to his previous state- 
ment and to the case in which it was made by the pleader who 
was cross-examining him. His triple denial of having given 
evidence at all after his attention had been drawn to the fact that 
he had, shows that the denial was deliberate and with knowledge. 
He expressed no possible doubt on the point. He is a well-to-do 
educated man who frequently gives evidence in rent suits against 
the plaintiff and it is inconceivable that he can have forgotten 
this case after his attention was drawn to it or that if it had for 
the moment escaped his memory he could be justified, in continu- 
ing to positively deny that he had ever given evidence in any 
such case. A perfectly adequate motive is assigned by the 
Munsif in his order giving sanction and this motive can be 
inferred by his conduct in the two cases as deposed to by the 
witnesses, Mohan Singh, who was plaintiff in both cases, and 
Khobanar Dutta Misra who was a witness for the plaintiff in both 
cases. They prove that the accused gave evidence for the defend- 
ants in both cases and in the second case one of the defendants 
Daboo was his own brother, ‘The Munsiff’s order-sheet of 1906 
which is proved by the witness Girwar Nath, peskar shows that 
the plaintiff won the case. Obviously, therefore, if the accused 
admitted he had given evidence against the plaintiff he would 
have been further cross-examined as to why that evidence was 
disbelieved. Furthermore, a ¢shst/dar named Ajodhya Misir, a 
respectable man deposes that there is ill-feeling between the 
accused Gannoo and Mohan Singh, the plaintiff in both cases, 
, The latter says he has’ had several cases with Gannoo Mahton, 
Under these circumstances, we cannot but hold that the accused 
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Gannoo Mahton intentionally gave falsé evidence, We accordingly 
allow the appeal, set aside the finding of acquittal in the lower 
Court and convict Gannoo Mahton of the offence under section 193, 
Indian Penal Code, with which he was charged and sentence him 
to be rigorously imprisoned for six months. 

N. K. B. Appeal allowed ; accused convicted, 





Before Mr. Fustice Carnduf and Mr. Fustice Doss. 
KESHAB PAL AND ANOTHER 
o 
THE EMPEROR." . 
Charge to Jury—Provious proceedings, reference to~ Misdiraotion, 
_ A Judge should not in charging the jury refer to a previous case against 
some other persons tried for the same offence, except to warn the jury that 
they were not to be influenced in any way by the result of such prervicus trial. 
It is misdirection for him to tell the jury that the High Court had come to 
a certain finding in the previous oase and they were to consider if they had any 
reason for coming to a different conclusion 
Appeal by the Accused. 
Case of grievous hurt in rioting. 
The material facts appear from the judgment. 
No appearance on either side. 
The judgment of the Court was as follows : 


This is an appeal from a conviction by the Sessions Judge of 
Burdwan in a case tried with the aid of ajury. We can, there- 
fore, interfere only on the ground of material misdirection. 

In paragraphs 9 and Io of his charge, the learned Sessions 
Judge seems to have told the jury that the trial before them was 
supplementary to one which had already been held, and he 
informed them of -the course and the result of the former trial. 
It appears that on that occasion the jury were for acquittal, and 
the Judge referred the matter to this Court with the result that 
this Court concurred with the Judge and convicted the persons 
then on their trial. And having brought this to the jury's 
notice, the Judge proceeded to warn them that they must consider 
carefully whether there was any reason for coming to a different 
conclusion on the point of possession from that arrived at by this 


Court and himself on the former occasion. 


* Criminal Appeal No, 1027 of 1008 nat the decision of A, Goodeve Esq. 
Sessions Judge of Burdwan, dated the 25th Norember 1908, 
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It seems to us that the learned Sessions Judge ought to have 
referred to the previons trial only, if at all, in order to warn the 
jury that they were not bound by its result but were, on the 
contrary, bound to form an independent opinion on the evidence 
then before them; primd facie, therefore, there was, we 
think, a misdirection. But.the remarks to which we take 
exception, appear to have been directed exclusively to the 
question of possession, and we find that no such question arose at 
the present trial. The defence of the appellants now before us 
was an aids ; and they never pleaded, much less discharged the 
onus of proving, that their possession of the land on which the 
riot took place, had been interfered with, and that they had 
acted in the exercise of the right of private defence. Although, 
then, the learned Judge was, in our opinion wrong in addressing 
the jury on the lines indicated above, the misdirection can 
hardly, in the circumstances, be said to have occasioned a 
failure of justice, and we think it unnecessary to order re-trial. The 
evidence on the record shows that the case was a perfectly 
simple and clear one, and that there was ample evidence to 
support the finding of the jury, the learned Judge’s charge was 
in all other respects unexceptionable ; and the sentence seem 
appropriate and by no means too severe, 

The result is that this appeal is dismissed. 


N, K. B. Appeal dismissed. 
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Before Mr. Fustics Mitra and Mr, Fustice Chitty 
HARI BADANI DASI AND ANOTHER 


v. 
GOBINDA CHANDRA DAS AND OTHERS.* 
Jwaouhon —Application for cwscution by owsowtors withow taking probate, if 
proper—Siep in aid of execution, 

An application for execution made by the executors of the original decree- 
holder, though probate had not then been obtained, if in form a proper appli- 
cation, is a step in aid of execution 

Haftaxddin Okowdhry v. Abdul Asis (1) referred to. 

Appeal by the Decree-holders. 

Application for execution. 

The material facts and arguments appear sufficiently from 
the judgment. 

Babu Rajendra Chandra Guha for the Appellants. 

No one appeared for the Respondents. 

The judgment of the Court was as follows: 

On the facts appearing on the record, it appears to us that 
the lower Courts were wrong in holding that the present 
application for execution was barred by limitation. The decree 
was passed on the 23rd May 1898. Applications for execution 
were made several fimes and the final application was made on 
the 16th April 1904. That application was made by the executors 
of the original decree-holder, though probate had not then been 
obtained. Either for this defect or for some other defect which 
is not quite clear from the record, the application was rejected. 
But it was, in form, a proper application and at all events, it was 
a step taken in aid of execution. The mere fact that one of the 
applicants had not obtained probate would not justify a Court 
in rejecting the application. As an authority for this proposition, 
we may refer to the case of Hafisuddin Chowdhry v. Abdool 
Asis (1). - 

We are of opinion that the present application which was 
presented on the 15th April 1907 was not barred by limitation. 
We accordingly send the case to the Court of first instance for 
execution being proceeded with. ; 
ALT. M. Appeal allowed ; case sent back. 

* Appeal from Appellate Order No, 524 of 1907, against the order of 


E. G. Drake Brookman Esa , District Judge of Dacos, dated the 10th September 


1007, affirming that of Babu N. O. Nag, Munsiff, 3nd Court, Dacom, dated the 
(2) (1898) I. L. R. 20 Oelo, 788, 
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Before Mr. ¥ustice Mookerjes and Mr. Fustice Carnduff. ' + = 
BARODA PROSAD BANERJEE AND. OTHERS : 


CIVIL. 


v. — 


GAJENDRA NATH BANERJEE AND OTHERS.” 1900; 


Will, construction ¢f—Partition—Aooounts from executur—Probate proosedingi, January, 12, 18, 13,14. 
contentions—Ooets, when to come owt of the estate—Probate and Adai- February,.6 
nistration Act (F of 1881), Secs, 11, 91, 108, 148, 147— Basoutor, power of, 
to pwr class property for himsel{—Parchase from bonghoiary, and from kim- 
self, affect of—Kacouter, if bound to render accoust for a period antoosdsnt 
to his ovecutorship—Limitation Ad (IV of 1877), Soo, 10, Sok. II, Art. 190, 


Bection 10% of the Probate and Administration Act (Y of 1881) merely 
provides thet the expanses of obtaining probate or letters of Administration, 
inoluding the costs incurred for or in respect of any judicial proceedings that 
may be necessary for administering the estate, are to be paid next after the 
funeral expenses and death bed charges. And if one beneficiary sets up a false 
will and another beneficiary suocessfally resista his application, the latter is not 
entitled, as a matter of right, to be paid his costs out of the estate. The costs 
are in the discretion of the Court and may be direoted to be. paid out of the 
estato of the deceased in a suitable case, 

Barwich v. Mullinge (1), Mitchell v. Gard (2), Daris v. Gregory (3), 
Prinsep Y. Dycesombre (4) and Nash v, Yolloly (5) referred to. 

It is not necemmary for the injared party to bring an action to set aside a 
voldable transection ; ‘and it is sufficient for him to declare his will to rescind 
by way of defence when an aotion is brought to enforce the transaction as 
against him, 

The Eastern Mortgage and Agency Oompany v. Robati Kumar Ray (6) and 
and Clough v. Land N. W. Ry. Coy. (7) referred to, 

As a general rule, an executor cannot be allowed, either immediately or by 
means of a trustee, to be a purchaser from himself, of any part of the assets, but 
ia considered trustee for the persons interested in the estate, and must acoonnt 
to the utmost extent of advantages made by him of the subject so purchased. 

Cook v, Collingridge (8), Wedderburn v. Wedderburn (9), Wilke v. 
Blandfor (10), Portlock v. Gardner (11), DeCordoca Y. DeCordova (12), Hall y, 
Hallat (18) and Watson v. Toons (14) referred to, 

_ The position is somewhat different when an executor or administrator 
purchases the interest of a legatee where the exeontor stands in the position of a 
trustee and the legates in the position of a osi gue irus. > _- i 
- There is no rule of law which says that a trustee shall not buy a troat 
„property from a oaei que trust, bat it is a well-known dootrine of equity that, {f 
a transaction of that kind is challenged in proper time, a Oourt of Equity will 
ee eee eee paid by the traste, and -will 

Rajivishon Banos} riginal Decree No, 808 of 1908, against a decroé of Babu 

Banerjee, NG Judge af 24-Pergunnaha, dated the Lith Prey 1608. 


19 (18%9).3 a he oie - (8) (1825) Jao, 607 ; 28 R. R, 158, 767% -~ - 
(2) (1888) 8 Bw, and Tr. 375, (0) (1886) 3 Koon. 733 ; res ae 11; ARB. BL, 
(8) (1878) L. B38 P k D. 8. - - (10) (1642) T Hare 953 

(4) (1850) 10 Moore P. O. 28% (1b) (1843) 1 Hare 5941603) ; 68 B, E. 206, : 
(5) (1862) 8 Bw, & Tr, 59. (19) (1879) A. O. 698 (708). 

(6) (1008) 30. L. J. 280, Pe a ica 184; IB RB, . 

(7) (1871) L. B'7Exch, 28., (14) (1820; 6 Mad: 155 - bao cco 
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throw upon the trustee the onus of proving that he gave full value and thet all 
information was laid before the cested gus trust when it was sold. 


Thomson v. Eastwood (1), Barton v, Hassard (2), Dongan v, Macpherson (B), 


Coles v. Treosthich (4), and Fep. Lacey (5) referred to. 

There is, however, a well-defined distinction betwoen a purchase bya 
trustee from himself and a purchase by a trustee from a cestui gus trust, 

Where an executrix on behalf of her infant sons, obtained decrees for costs 


` against some of the legatees, took out exeoution of those deoreea which remained 


unsatisfied for nearly twelve years, the parties having been at arms length, and 
the execution proceedings were taken fairly and sales were held by the Court 
and an endeavour to set aside the sales on the ground of fraud was unsuocess- 
ful and no suggestion or proof was given that the properties were sold for under- 
value, and no steps were taken for a long time to avoid the sales, and no sugges- 
tior was made even subsequently that the legatees had retained their exclusive 
interest in those properties as legatees under the will of the testator, but on the 
contrary, it was suggested rather that the properties still continued to be part of 
the estate of the testator presumably on the ground that the administratrix 
quid not purchase directly or indirectly any part of the property of the 
deceased : 

Held, that the execution sales were perfectly fair and valid, and that there 
Were no grounds established to justify a Court to conclude that the sales ought 
to be avoided on equitable principles, 

Under section 11 of the Probate and Administration Act (V of 1881) the 
entire representation of the estate of the testator will, upon the death of one 


“executor, accrue to the surviving executor or executors and his right as executor 


will-not be transmitted to his heirs, which is consistent with the rule nick 


_ prevails in England, 


Flanders v. Olarka (8), Jacomb v, Harwood (7) referred to. 

A salo in not to be avoided merely because, when entered upon, the 
purchaser had the power to become the trustee of the properties purchased, 
as for instance, by proving the will which relates thereto. 

Clarke v. Clarke (8) referred to, 

Tho true test to be applied In cases of this description is to see whether the 
purchaser used his position in such a way as to render it inequitable that the 
sale should be upheld. 

It is the duty of an exeontor when he comes of age to take the accounts of 
the administrator durante minoritats and the beneficiaries are entitled to call 


-upon the executor to render an acconnt not only for the period of his executor- 


ship but also of the period during which the estate wasin charge of the 
administrator durante mineritate, When the administration determines by 
reason of the cemation of the minority of the executor, the administrator 
durante minsritats may be and ought to be called upon to account by the 
executor or other person who succeeds him in the administration, and it {s 
the duty of the latter to get the whole of the estate of the testator into his 
posession, to call upon the personal representatives of his predecessor in office 
to render account of the estate and to recover damages, if necessary, for waste 
and misappropriation by his predecessor, and, if required, by the institution of 


(1) (1877) 3 A, O. 215 (288). (5) (1802) 6 Væ 63676 R R, 9, 
(2) (1848) 8 Dr, & War, 461. (6) (1747) 3 Atkyns. 509. 
(8) (1903) A. 0.297.- - 17) (1751) 3 Vea, (Bem). 265, 


4) (1804) 9 Ves $84; 7 R, R, 167. (8) (1884) 9 App. Oases 738. - 
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On the 27th of August 1887, the District Judge dismissed with 
costs suit No. 10 ; an appeal against his decision, preferred to this 
Court, was dismissed with costs on the 28th of December 1888. 
The result, consequently, was that Baroda, Kishori and Kupnja 
became entitled to a large sum of money from Nemai Charan 
as costs of the litigation which had terminated in their favour. 
Nemai Charan did not amicably pay up this sum, and in 1899, 
Binodini, on behalf of her infant sons, took out execution of the 
decrees for costs. On the 16th of February 1899, some proper- 
ties of Nemai Charan, to which he had become entitled under 
the will of his grandfather, Biswambhar, were sold in execution, 
and purchased by the decree-holders. This sale was confirmed 
on the 19th of April 1899. Again on the 13th of November 
1899, other properties of Nemai Charan, to which he had become 
similarly entitled under the will of Biswambhar, were sold in 
execution and purchased by the decree-holders. This sale was 
confirmed on the 1sth December 1899. We are informed that 
an application was made to set aside these sales on the ground 
of fraud under section 244 of the Code of Civil Procedure, but 
the attempt proved infructuous, as the fraud alleged was not 
established. It is now necessary to go back for a moment to the 
proceedings in suit No. 9 of 1886, in which Binodini, on behalf 
of her infant sons, Baroda, Kishori and Kunja, applied for probate 
of the will of the 21st of December 1882. In the course of this 
suit Nemai Charan applied on the 19th of February 1886 to be 
appointed administrator pendente lite. An order was made in 
his favour, but he failed to avail himself of the benefit of it, and 
onthe 7th of August 1886, the District Judge revoked his 
appointment and cancelled the certificate previously issued to 
him. Subsequently, Benodini herself was appointed administra- 
trix pendente lite, and she acted in that capacity from the 5th of 
September 1886 tothe 21st of May 1888. Meanwhile, on the 
30th of August 1887, that is, three days after the will of the 25th 
of August 1883 had been pronounced invalid by the District 
Judge, an order kad been made for issue of letters of administra- 
tion to Benodini to continue during the minority of her sons who 
were executors under the will of the 2ist of December 1882. 
After enquiry into the value of the estate and approval of the 
security bond, letters of administration were issued to Benodini 
on the 22ud of May 1888, and she continued to act in that 
capacity till her death on the 5th of November 1901. We have 
called for, at the instance of the parties, the records of both the 
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previous suits, one of which alone, as already stated came up to 
this Court and was finally disposed of on the 28th of December 
1888. From the record of the other suit in which Benodini 
obtained letters of administration, we find that on the 4th of 
July 1890, she filed an inventory of the estate which had come 
into her hands, and also a statement of accounts from the 5th of 
September 1886, that is, the date when she was first appointed 
administratrix pendente lite to the 12th of April 1890. On the 
32th of August 1892, she filed a statement of accounts for the 
year—13th of April 1890 to 12th of April 1891. On the sth of 
July 1900, she again filed statements of accounts from the 13th 
April 1891 to the 12th April 1899. These inventories and 
accounts are all on the record and are duly verified by Benodini 
herself. No accounts appear to have been filed by her for the 
period which intervened between the 13th of April 1899 and the 
sth of November 1901 when she died. Immediately upon her 
death, her three sons who had “then attained majority, applied 
for issue of probate to themselves as executors. An order was 
~ made in their favour on the 21st of December 1901, and on the 
4th January 1902 the probate was issued to them. On the 3oth of 
April 1903, the District Judge called upon them to submit a full 
and true inventory as also the accounts of the estate, as required 
by section 98 of the Probate and Administration Act. On ths 
29th of May 1903, the executors filed an inventory as also state- 
ments of accounts for the period which intervened between the 
4th of January 1902 and the 12th of April 1903. So far as we 
can gather, the executors do, not appear to have filed a statement 
of accounts for any subsequent period. | 

The present action was commenced by the son of Bama 
Charan on the roth of December 1906, for construction of the 
will of Biswambhar, or determination of the rights of the parties 
thereunder, for accounts, for partition of the properties, and also 
for ad interim administratiqn, or, in the alternative, for the 
appointment of a receiver. The executors, who were the first 
three defendants, denied liability to render accounts for the 
period during which their mother was administratrix, and also 
challenged the validity of ihe construction placed by the plaintiff 
upon various provisions of the will and of the legal effect attri- 
buted by him to various transactions which took place during the 
time of the administratrix. The other defendants took up an 
independent position, and upon some points challenged t the views 
put, forward by the plaintif as well as those of the defendants 
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executors. The learned Subordinate Judge framed twelve issues, 
and after decision on the merits, made a preliminary decree for 
partition and settlement of accounts. 

The executors defendants have how appealed to this Court, 
and the other defendants, who are the representatives of Nemai 
Charan, have preferred a memorandum of cross-objections under 
section 561 of the Code of Civil Procedure. On behalf of the 
appellants, the decision of the learned Sub-Judge has been 
challenged, substantially, on fve grounds, namely, firs‘, that the ` 
learned Sub-Judge has taken an erroneous view of the validity of 
the purchase made by Benodini on behalf of her infant sons at the 
execution sales held on the 16th February, and 13th of November, 
1899, on the basis of the decrees for costs; secondly, that the 
learned Sub-Judge has taken an erroneous view of the effect of 
the provisions of the will as regards the right of the executors to 
perform the Durgotshob, Kalipuja and Dolsjatra ; thirdly, that 
the learned Sub-Judge has erroneously held in favour of the 
plaintiff that plot No. 30 of the plaint is not the exclusive 
property of the first three defendants ; fourth/y, that the learned 
Sub-Judge has erroneously held that there was no valid gift by 
the testator in favour of Jadu Gopal Chatterjee in respect of plots 
29 and 43 of the plaint, and fifthly, that the learned Sub-Judge has 
taken an erroneous view of the extent of the liability of the exe- 
cutors defendants to render an account of the estate in respect 
of the period during which their mother was administratrix. 

On behalf of the defendants 4 to 8, objection has been taken 
to the judgment of. the Sub-Judge under four heads, namely, first 
that the Sub-Judge has taken an erroneous view of the effect: of 
the execution sales of the 16th of February-and 13th of Novem- 
ber 1899, which should have been treated as inoperative so that 
the execution purchaser did not acquire the interest of Nemai 
Charan either for her personal benefit or for the benefit of thë 
estate of the testator ; secondly, that the executors defendants 
have not acquired any valid title under the conveyance they took 
from Usabati the widow of Soshibhusan on the 24th March 1904 ; 
thirdly, that the executors defendants did not acquire any title : 
under the conveyance they took from Khiroda, the widow of 
Bejoy, on the 24th of March 1899 ; and, fourthly, that i in any, 
event, the shares of Bejoy and Shoshee should “be separately 
allotted and the question of the title thereto kept open ne 
determined upon the death of Usabati, - 

In support of the first “ground taken on. behalf of the: 
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appellants, it was contended that the effect of the two execution 
sales was to transfer absolutely to them the right, title and 
interest of the then judgment-debtor Nemai Charan in the 
properties mentioned in the sale certificates. It was argued by 
the learned vakil for the appellants that the view taken by the 
Court below was based upon an assumption for which there was 
no foundation in fact or in law. The learned Sub-Judge had 
held that Binodini on behalf of her three infant sons was entitled 
under section 102 of the Probate and Administration Act, 1881, to 
be paid out of the estate the costs incurred by her in resisting 
suit No. 10 for the establishment of the will of the 25th of 
August 1883 ; that she must be presumed to have received these 
costs from the funds of the estate which subsequently came into 
her hands as administratrix ; that the amounts realizable under 
the decrees for costs must, therefore, be deemed in law to be 
property which she held for the benefit of the estate ; and that, 
as on the face of the sale certificates, the consideration for 
the purchases was set off against the decretal amounts, the 
properties acquired must be deemed to be part and parcel of the 
estate. This view, in our opinion, is obviously fallacious. When 
Benodini defended suit No. 10 as the certificated guardian of 
her infant sons, she did so in her character of guardian of the 
infants, who were beneficiaries of the estate and who had conse- 
quently an interest therein sufficient to entitle them to enter a 
` caveat ; but this did not entitle them to claim as a matter of 
right that, in the event of success, they should be paid their costs 
of the litigation out of the estate. Section 102 of the Probate 
and.Administration Act, upon which the learned Sub-Judge 
relied has no application to the matter in hand. That section 
merely provides that the expenses of obtaining probate or letters 
of administration, including the costs incurred for or in respect 
of any judicial proceedings that may be necessary for adminis- 
tering the estate, are to be paid next after the funeral expenses 
and death-bed charges. This provision does not justify the 
inference that, if one beneficiary sets up a false will and another 
beneficiary successfully resists his application, the latter is 
entitled as a matter of right to be paid his costs out of the 
estate. As is pointed out in Williams on Executors, roth 
edition, Vol. I, page 286, it does not follow that a party is 
entitled to his costs out -of the estate, because there is sus/a 
causa litgand: (Barwich v. Mullings (1). The costs are in the 
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Ovin. discretion of the Court, and may be directed to be paid out of 
1909. the estate of the deceased in a suitable case; for instance, as 

B a Pi ad was ruled by Sir J. P. Wude in Mitchell v. Gard (1), the costs 
Banerjee may be properly paid out of the estate, if the course of litigation 
Gajendra Nath takes its origin in the fault of the testator or of those interested 
ææ, in the residue ; or, if there be a suficient and probable ground 


Mookerjer. J. to question either the execution of the will or the capacity of 
=e the testator, or to put forward a charge of undue influence or 
fraud, the loosing party may properly. be relieved from the 
costs of his successful opponent. Again the decision in Davis v. 
Gregory (2), indicates some of the circumstances in which each 
party may be made to pay his own costs; for instance, in cases 
where neither the testator by his own conduct nor the executors 
or persons interested under the will by their conduct have 
brought about the litigation as to its validity, but the opponents 
of the will, after due inquiry into the facts, entertain a belief 
in the existence of a state of things, which, if it did exist, 
would justify the litigation and the opposition is unsuccessful, 
each party must pay his own costs. [Prinses v. Dycesombre (3)). 
That the successful objectors in such a case would not be 
entitled, as a matter of right, to get their costs out of the estate, 
is evident from the decision in Nash v. Yelloly (4). In that 
case, the plaintiff propounded a will under which he claimed 
to be one of the executors; the defendant, who was the 
heir-at-law of the deceased, contested the validity of the will on 
the ground of undue influence; the opposition was successful, 
and the Court condemned the executor plaintiff in costs, 
The defendant then applied that he might get such of his costs 
out of the estate as he might fail to realize from the plaintiff. 
Sir C. Cresswell declined to extend the practice of ordering 
costs out of the estate, and held that the defendant must rely 
on the party condemned in costs for payment. It is not 
necessary for our present purposes to consider whether the 
learned Judge of the Court of Probate should or should not 
have made an order for payment of the costs of Binodini out 
of the estate. It is sufficient to hold that no such order was 
made, and further, that she was not entitled, exdedits justitia, 
to pay herself the costs out of the estate in her hands. In this 
view of the matter, the assumption upon which the decision 
of the Sub-Judge upon this point entirely rests, completely 


< (2) (1888) 8 Bw, & Tr, 275. (8) (1856) 10 Moore P, O. 282, 
(2) (1878) L. R. 8 P. k D, 28, (4) (1882) B Bw, & Tr, 59. 
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disappears. The learned vakil for the defendants other than the 
executors defendants, has, however, argued that although the 
view taken by the Sub-Judge cannot be supported, the purchases 
by Binodini at the execution sales may be successfully attacked 
on another ground. He contended that under section 91 of the 
Probate and Administration Act, if an executor or administrator 
purchases either directly or indirectly any part of the property 
of the deceased, the sale is voidable at the instance of any other 
person interested in the property sold. With reference to this 
provision of the law, he suggested that in 1899, when Binodini took 
out execution of the decree for costs made in her favour as the 
certificated guardian of her infant sons, her position was that of 
an administratrix durante minoritats, and that consequently, 
she was not entitled to purchase atthe execution sales any part, 
of the property of the deceased testator. It was further con- 
tended that it was not necessary for Nemai Charan to bring a 
separate suit to avoid the sale, but that when, as defendant, he 
found his interest liable to be affected on the basis of the sale, 
he could elect to avoid it, with the result that thereupon the 
property must be treated for the purposes of partition as his 
property and neither the property of the execution purchaser, 
as contended by the appellants, nor part of the assets of the 
estate, as contended by the plaintiff respondent. It may be 
assumed that, if section 91 of the Probate and Administra- 
tion Act has any application to the case, the defendant is 


‘entitled to avoid the sales without recourse to another suit ; 


for, as observed by this Court in the case of The Eastern 
Mortgage and Agency Company V. Rebati Kumar Ray (1), 
it is not necessary for the injured party to bring an action to set 
aside the transaction and it is sufficient for him to declare his 
will to rescind by way of defence when an action is brought to 
enforce the transaction as against him [Clough v. L. and N. W. 
Ry. Co.](2). It may algo very well be that, if a suit were now 
brought to avoid the sale, the judgment-debtor Nemai Charan 
would find himself barred by article 120, if not by article 12, 
clause (a), of the Second Schedule to the Limitation Act ; but 
that would not necessarily extinguish his title to the property, as 
section 28 of the Limitation Act is not in terms applicable to 
any suit other than a suit for possession. If we make, therefore, 
the most favourable assumption in favour of Nemai Charan, we 
have still to consider whether section 91 of the Probate and 
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Administration Act has any application to the case. The learned 
vakil, who appeared in support of the cross-objections contended 
that section 91 is applicable to all cases of purchase, either dirett 
or indirect, made by an executor, of any part of the property of 
the deceased. The learned vakil for the appellants, on the other 
hand, contended that the present case was not governed by that 
principle, inasmuch as this was a purchase of the property of one 
of the beneficiaries of the estate. Now, there can be no doubt 


“but that the rule embodied in section 91 of the Probate and 


Administration Act is based upon the principle explained 
by Lord Eldon in Cook v. Collingridge (1): “One of the most 
firmly established rules is that persons dealing as trustees and 
executors must put their own interest entirely out of question 
and this is so difficult to do in a transaction in which they are 
dealing with themselves that the Court will not enquire whether 
it has been done or not, but at once say that such a transaction 
cannot stand.” To the same effect dre the decisions in Wedder- 
burn v. Wedderburn (2), Willet v. Blandfor (3), Portlock ~, 
Gardner (4). In other words, as put by Sir Barnes Peacock 
in Decordova v. Decordova (5) such a purchase -is treated as 
a breach of trust without enquiry whether the transaction was 
beneficial or not. As a general rule, therefore, an executor 
cannot be allowed, either immediately or by means of a 
trustee, to be a purchaser from himself, of any part of the assets, 
but is considered trustee for the persons interested in the estate, 
and must account to the utmost extent of advantage made by 
him of the subject so purchased. [Hale v. Hallet (6), Watson v. 
Toone (7)]. The position, however, is somewhat different when 
an executor or administrator purchases the interest of d legatee. . 
The executor stands in the position of a trustee, and the legatee 
in the position of a cestut que trust. A case like this is to be 
‘tested by principles applicable to cases where a trustee has 
entered into dealings with the cestut gue trust, dealings which may 
be legitimate, but which, on the other hand, are open to examin- 
ation when they are complained of. As observed by Lord Cairns 
in Zhkompson v. Eastwood (8) there is no rule of law which says that 


‘a trustee shall not buy a trust property from a cestud que trust, 


but it is a well known doctrine of equity that, ifa transaction of 


(1) (1828) Jac, 607 ; 28 B. B. 155 ; 767, 

(2) (1886) 3 Keen 782; 4 My. & 0.11; 44 B. B, 881, 

(8) (1843) 1 Hare 263 ; 68 E R, 61 5 ; 
(4) (1842) 1 Haro, 594 at 603 ; 58 R. R. 206. tad. ter 
(5) (1879) 4 A O. 693 ab 708. (7) (1820) 6 Bled. 188. 
(6) (1784) 1 Cox: 184;2 B.R, 3. (8) (1877) 2 àO, 215 at 388, 
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that kind is challenged in proper time, a Court of equity will 
examine into it, will ascertain the value that was paid by the 
trustee, and will throw upon the trustee the onus of proving 
that he gave full value and that ail information was laid before 
the cestui gue trust when it was sold. The doctrine ennuciated in 
this dictum of Lord Cairns had been previously stated by Lord 
Chancellor Sugden in Barton v. Hassard(1), and has been recently 
affirmed by the House of Lords in Dongan v. Macpherson (2). In 
the first of these cages, an executor purchased some legacies for 
sums considerably less in amount. In the second case, a trustee 
purchased the interest of one of the beneficiaries at an under- 
valuation, and never informed him of the true valuation, the 
materials for which he had in his possession. In each instance, 
the Court declined to uphold the purchase and held that the 
benefit of the purchase must belong to the persons who assigned. 
No doubt, a purchase by a trustee of the interest of his cestui gue 
trust is at all times a transaction of great nicety which the Court 
will watch with the utmost jealousy and will set aside if the consi- 
deration was insufficient. [Coles v. Trecothick (3), Exp. Lacey (4). 
There is, however, a well defined distinction between a purchase 
by a trustee from himself and a purchase by a trustee from a 
cestus que trust, although as Lord Erskine observed in Morse v. 
Royal (5), “the exception runs so near the verge of the rule that it 
might as well-have been included within it.” If we test the case 
before us in the light of the principles we have just explained, 
what isthe position of the parties? Benodini on behalf of her 
infant sons had obtained decrees for cests against Nemai Charan ; 
she took out execution of these decrees which remained unsatisfied 
for nearly 12 years. The parties were at arms length, The exe- 
cution proceedings were taken fairly and the sale was held by 
the Court. An endeavour was made to set aside the sales on the 
ground of fraud, but it was unsuccessful. No suggestion has been 
made, much less has foundation been laid for any possible sugges- 
tion, that the properties were sold for under-value. In spite of 
these sales, which were brought about fairly and honestly as far 
back as in 1899, Nemai Charan did not take any steps to avoid 
them as he might have done, and objection was taken by his sons 
for the first time in their written statement in this suit. They 
“did not even then suggest that they had retained their exclusive 
© (1) (1848) 8 Dr & War. 461, 18) (L804) 9 Ves 284; 7 R. B, 167, 
`- (2) (1003) A. O. 197, (4) (1808) 6 Ves. 626 ; 6 B. BO. 
i $ - (B)- (1806) 12 Ves. 872; 8 B, B, 338, 
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interest in these properties as legatees under the will of Biswam- 
bhar. Their suggestion rather was that the properties still 
continued to be part ofthe estate of the testator, presumably on 


“the ground that the administratrix could not purchase directly or 


indirectly any part of the property of the deceased. In these 


. circumstances, we must hold that the execution sales were perfect- 


ly fair and valid, and that no grounds have been established on 
which we can conclude that the sales ought to be avoided on 
equitable principles. The first ground taken on behalf of the 
appellants must prevail and the first ground taken in support of 
the cross-objections, must consequently be over-ruled. 

The second ground taken on behalf of the appellants raises 
the question of the exclusive right of the executors to perform the 
Durgotshab, Kahpoojak and Dolejatra ceremonies. The learned 
Subordinate Judge has held upon the construction of the will of 
the testator that the executors are exclusively entitled to perform 
the Atithisheba only, but that the Durgotshab, Kalipoojah and 
Dolejatra are to be performed by all the parties in rotation, 
according to the amount of their respective contributions, It is 
argued on behalf of the appellants that this view is erroneous, and 
that there is no distinction upon this point between the four 
ceremonies named. In our opinion, this contention is;well-founded. 
In paragraph (gha) of the will it is provided that Rs. 600 are to be 
paid in certain proportions towards the expenses of Durgotshaé, 
Shamapoojah, Dolejatra and the feeding of atsthts. It is also 
provided that, if the amount remain unpaid for a period of one 
year and the foojah, etc., are not performed, any surviving 
member of the family of the testator, or his sister’s son, Jadu 
.Gopal Chatterjee, or Monnu Lal Chatterjee, successively, who- 
soever he may be, will be entitled to realise the said money 
amicably or with the aid of Court and to spend the same in 
performing the foojah, etc., according to the usual practice at 
.the rates mentioned. Paragraph (Ja) then lays down that Jadu 


‘Gopal Chatterjee, Bama Charan Banerjee and the present appel- 


lants, Baroda, Kunjo and Kishori, are to be the executors of the 
will, and that they are to carry out the terms of the will, manage 
all the affairs, and perform the poojaks ètc. Paragraph (Jka) 
refers to attthisheba, and provides that Jadu Gopal, Bama Charan 
and the three appellants are to be managers, and are to feed the 
mdndicants and other guests, and be very watchful and diligent 
to see that they do not go away unattended to. In paragraph 
(Yruya) the testator then dedicates the residue of his estate to the 
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family idol and also for the purpose of Durgotshob, Kakpoojah, 
Dolejatra and atithisheba. It appears to us to be quite clear 
from paragraph (Fa) that the performance of the pooja was 
entrusted to the executors exclusively in the first instance, and 
from paragraph (gka) it appears that any surviving member of 
the family of the testator would be- entitled to -perform the 
poofaks only in the event of the amounts payable in respect 
thereof remaining unpaid for a period of one year and the poojahs 
not being performed for that reason, Now it so happened that 
of the persons named as executors, the present appellants alone 
took out probate of the will, while Jadu Gopal Chatterjee, 
the sister's son of the testator, declined to act, and his 
grandson Bama Charan set up a false will and did not take out 
probate of the will upon which the rights of the parties must 
now be based. But, even if Bama Charan had joined in the 
application for probate, upon his death his right as executor 
would not have been transmitted to his heirs. Under section 11 
of the Probate and Administration Act, the entire represen- 
tation of the estate of the testator would upon his death 
have accrued to the surviving executor or executors, which is 
consistent with the rule which prevails in England [Flanders v. 
Clarke (1), ¥acomd v. Harwan (2)]. We must consequently hold that 
the right to perform the three foojahs is vested in the appellants 
as executors, and so long as any of them is alive, the other 
members of the family are not entitled to perform them. In 
this respect, the performance of the poojaks stands on the same 
footing asthe afvthtsheba, and it is worthy of note that the 
plaintiff himself took the same view of the matter, as appears 
from paragraph 6 of the plaint in which he stated that under the 
will the executors were to perform Durgotshaé etc., and atithi- 
skeba. The second ground upon which.the judgment of the 
Subordinate Judge is challenged must consequently be decided 
in favour of the appellants. 

The third ground taken on behalf of the appellants raises 
the question, whether the plot No. 30 of the plaint is the exclu- 
sive property of the appellants. The learned Subordinate Judge, 
with reference to this point observes, that the will shows that 
the plot in dispute is not their exclusive property. On a refer- 
ence to the will, however, it appears that there are two proper- 
ties mentioned as the tenancy of Koilash Chandra Mukherjee. 
One is described as Zekhiray land purchased of Koilas. Chandra 


(1) (1747) 8 Atkyns 609, (9) (1751) 2 Ves (Sen) 205, 
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Mukherjee and covers 10 cottahs of area. This is declaréd to 
be the property of Rash Behary Banerjee. The other is described 
as brakmotier land covering an area of 2 bighas, the tenancy 
of Koilash Chandra Mukherjee. This latter is included in the 
schedule of the properties of the testator. The case for the 
appellants is. that the two plots are identical, and the oral 
evidence produced on their behalf undoubtedly tends to support 
this position. Baroda Prosad in his evidence says that there is 
only one jote land known as Koilash Chandra Mukherjee’s jote 
land, that the land belonged exclusively to himself and his 
brothers, that they did not possess it as executors, neither did 
their mother do so. This is confirmed by another statement 
made in cross-examination, and is supported by the deposition 
of Kishori Mohan. This oral evidence stands wholly uncontra- 
dicted, and, upon a comparison of the boundaries given by the 
witnesses with. those set out in the will, we are satisfied that 


‘there is only one plot of land known as Koilash Chandra 


Mukherjee’s land. There is, however, some divergence as to 
its true area. The will in one place describes it as ten cottahs, 
in another place as two bighas and the witnesses place the area 
between five and ten cottahs. The appellants contend that under 
the will they are entitled as representatives of Rash Behary 
to ten cottahs and if there is anything left in excess of the ten 
cottahs they are quite agreeable to have the excess treated as 
part of the estate of the testator. This position is perfectly 
unassailable and is not seriously contested by the respondents. 
Upon the third ground, therefore, we must hold in favour of the 
appellants that they are entitled to possession of 10 cottahs out 
of the jote of Koilash Mukherjee as their exclusive property, and 
if anything remains over, the excess will be treated as part 
of the estate of the testator -to be dealt with under the 
provisions of the will. f l i 

The fourth ground taken on behalf of the appellants raises 
the question of the validity of the alleged gift by the testator in 
favour of his nephew Jadu Gopal in respect of the plots Nos. 29 
and 43 of the plaint. With regard to these plots, the learned 
Subordinate Judge came to the conclusion. that, as no registered 
deed of gift was produced and as none of the representatives of 
Jadu Gopal was examined, he could not treat the gift as established: 
Against this it has been contended on behalf of the appellants 
that the evidence is entirely uncontradicted, and it is sufficient 
to prove that Jadu Gopal and his heirs have been in possession 
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of these plots either under a deed of gift or by adverse possession 
for such a length of time as to have acquired a good statutory 
title. It has further been sugested that, if the other parties to the 
litigation insist upon maintaining the view that these plots still 
‘form part of the estate of the testator, they may be allotted to 
them at their risk. In these circumstances, it is impossible to 
determine conclusively whether the representatives of Jadu Gopal, 
who are not parties to this litigation, have a valid title to these 
lands. The only reasonable course to adopt, therefore, is to 
direct that these plots may be left joint, so that none of the 
parties may be prejudiced in any way. To this extent, thérefore, 
this ground must be decided in favour of the appellants. 
Before we deal with the fifth and last point taken on behalf 
of the appellants, we shall consider the second, third and fourth 
„points urged in support of the cross-objections taken by defend- 
ants Nos. 4 to 8, as they all raise questions regarding the title to 
different parcels originally included in the estate of the testator. 
The second ground urged on behalf of the cross-appellants is that 
the learned Subordinate Judge has taken an erroneous view of 
the effect of their purchase of the 24th March 1899 from 
Khiroda, the widow of Bejoy. It has been argued that, as the 
defendants appellants were executors, although they did not take 
out probate till the 4th January 1902, their purchase of what must 
be treated as part of the estate of the testator was voidable under 
section 91 of the Probate and Administration Act. In our 
opinion, there is no force in this contention. Uponthe principles 
explained in our decision of the first question raised on behalf 
of the appellants, it is obvious that section 91 of the Probate and 
Administration Act has no application. The purchase must be 
tréated as:one made by the appellants from one of the benefici: 
aries of the estate. There is not the remotest suggestion that 
the transaction was not perfectly fair or that adequate considera- 
tion . was not paid for the properties conveyed. Apart from this, 
however, there is the additional circumstance that at the time 
when the appellants made the purchase, they were not execu- 
tors. As was pointed by their Lordships of the Judicial Committee 
in Clarké v. Clarke (1), a sale is not ta be avoided merely because 
when entered upon, the purchaser had the power to become the: 
trustee of the properties purchased, as for instance, by proving 
the will which relates thereto. No doubt, there is this feature 
distinguishing the case before the Judicial Committee from the one 


ane (1) (1884) 9 App. Oas 788. - ow 
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before us that in that case the purchaser did not, in point of fact, 
subsequently become the trustee, whereas here the purchasers 
subsequently took out probate as executors. The true test, how- 
ever, to be applied in cases of this description is, has the purchaser 
used his position in such a way as to render it inequitable that the 
sale should be upheld? Not the remotest attempt has been made to 
lay the foundation for any such case. So far, therefore, as the 
transfer by Kheroda to the appellants is concerned, it must be 
treated as valid. It should be understood, however, that this 
does not affect the question which may have to be subsequently 
tried out in a separate litigation when the occasion arises, 
whether the transfer, made as it was by a Hindu widow, was 
effected in circumstances such as to make it binding upon the 
reversionary heirs of her husband. The second point urged in 
support of the cross-objections therefore fails. 

The third ground urged on behalf of the cross-appellants is 
that the executors defendants did not acquire any title under the 
conveyance they took from Ushangini the widow of Sasi on the 
24th March 1904. In support of this ground it has been urged, 
as in the case of the second ground, that the sale is voidable 
under section 91 of the Probate and Administration Act, and it 
has been suggested that the case is much stronger here, as on the 
date of the execution of the conveyance, the transferees had 
already taken out probate of the will in the character of 
executors. In our opinion, there is no force in this contention, 
for upon the principles explained in our decision of the first ques- 
tion raised on behalf of the appellants, it is obvious that the 
transfer must be treated as one made by a beneficiary in favour 
of the executors. Section 91 therefore has no direct application, 
nor bas any foundation been laid for the suggestion that the 
transfer by Usangini was not perfectly fair and supported by good 
consideration. It is to be observed that, upon the death of 
Kheroda in 1900, Sasibhuson and Nemai Chand, who were at the 
time the reversionary heirs of her husband Bejoy, became 
entitled to succeed to the share of Kheroda, in other words to` 
call in question the validity of the transfer.effected by Kheroda in 
favour of the appellants on the 24th March 1899. .Upon the 
death of Nemai in 1904, his right was transmitted to defendants 
Nos. 4 to 8, and the right of Sasibhuson was transmitted to his. 
widow Ushabala or Ushangini.. The latter,-however, in the 
conveyance of the 24th March 1904 professed to deal only_ with 
the 4 share of the husband Sashibhuson, and not that half of the 
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share of Bejoy to which her husband had become entitled as his 

reversionary heir. The present ground, therefore, covers the abare 
of Sashibhuson alone, and, so far as that share is concerned, we 
hold that no ground has been established for challenging the validity 
of the transfer. The question, however, whether the transfer, made 
as it was by a Hindu widow, was effected in such circumstances as 
to bind the reversionary heirs of Sashibhuson, must be left open, 
to be tried out in a separate litigation appropriately framed for 
the purpose, if and when the occasion arises. The third point 
urged in support of the cross-objections therefore fails. 

: The fourth ground urged on behalf -of the cross-appellants 
is to the effect that, in any event, the shares of Bejoy and Sashi 
should be separately allotted, and the question of the title thereto 
kept open to be determined upon the death of Ushangini, subject 
to any question of limitation. 

This position has not been contested by the other parties to 
the appeal. Separate allotments, therefore, will be made at the 
time of the partition to represent the shares of Kheroda and 
Usangini. Both will be given to the appellants on the basis of 
the conveyances of the 24th March 1899, and the 24th March 
1904, respectively. So far as the former share is concerned, 
defendants 4 to 8 will be at liberty to question the binding 
character of the alienation in a separate suit. 

A similar remark applies to the share of Ushangini, with this 
difference that, in the latter case, the question can be decided in 
a suit properly framed for the purpose only upon her death, 
The fourth point urged in support of the cross-objections must 
be decided to this extent in favour of the cross-appellants. 

The fifth and last point urged on behalf of the appellants 
raises the question of the extent of their liability to render an 
account. They do not contest the position that so far as the 
period of their executorship is concerned, which commenced on 
the 4th January 1902, they are liable to render the usual 
accounts. It has been argued however, on their behalf that they 
are not liable to render- accounts for the period during which 
their mother acted as administratrix durante minoritats, and 
that, in any event, the claim-for accounts for any period antece- 
dent to six years before the date of the institution of this suit, is 
‘barred by limitation. This argument, therefore, raises two 
questions of great importance, namely first, are the appellants 
“as executors or in any other capacity liable to render an account 
of the estate for the period during which it was in charge of the 
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administratix durante minoritats, and, secondly, if they are so 
liable, is any portion of the claim for accounts barred by 
limitation. < . 

In support of the position that the appellants are liable to 
render accounts only for the period of their executorship, 
reliance has been placed by their learned vakil upon a passage 
from Williams on Executors, Vol. II, p. 1482, in which it-is 
stated than an executor or administrator must account for all profits 
which have accrued in Ais own Ame, either spontaneously, or -by 
his acts, out of the estate of the deceased. It has been - argued, 
on the other hand, on behalf of the respondents, plaintiff as well 
as, defendants, that it is the duty of an executor when he comes 
of age to take the accounts of the administrator durante minori- 
fate, and that the. beneficiaries are entitled to. call upon the 
executor to render and account not only for the period of his 
executorship but also of the period during which the estate was 
in charge of the admistrator durante minorttate. In support. of 
this position, reliance. has been placed upon a passage from 
“Williams on Executors, Vol. I, p. 395, and also upon Sections 146 
and 147 of the Probate and Administration Act. After a careful 
examination of the arguments addressed to.us on both sides and 
of the authorities to which we shall presently refer, we have 
come to the conclusion that the contention of the respondents 
.ought.to prevail, on the ground that when. the administration 
determines by reason. of the cessation of the minority. of the 
executors, the administrator durante minoritate may be and 
„ought to be called upon to account by the executor, and that it 
is the duty of the latter to get the whole of the estate of the 
-testator into his possession. It is pointed out in Woerner on 
„Administration, Vol. II, Section 352, that, during one period of 
-English History, administrators as well as executors became the 
¿owners of the residuum of all estates in their charge [Mt y. 
Smith (1)], At that time, it was. very important to cut off 
-the possibility that such residuum should go to a subsequent 
< administrator by converting the estate, so that on the death. or 
_removal of the executor or administrator, there would be no 
„residuum for the administrator ds bonis non. Under this con- 
¿dition of things, conversion, whether rightful .or wrongful, 
¿constituted administration, in the sense of changing the executor’s 
_or administrator’s title, because that which he first held 1% autra 
-drott, by the conversion was-made his in proprio . fure: “He : took 
ao o ` . (1) (1882) 3 Bawle (Pa) 861. 5 are: 
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the same title as any purchaser from the executor or administrator 
would obtain at a sale of the effects, so that neither a creditor, 
heir, or legatee, nor an-administrator de bonis non could further 
follow it.: Thus it became the rule at Common Law that for a 
Wrongful conversion whereby the creditors, legatees or distributees 
of the deceased were prejudiced in their rights, they had an 
action against the wrong-doer for damages, for which he and his 
sureties and in some instances, his personal representatives were 
‘liable. This rule, whatever may be its origin, obviously destroys 
any right in the administrator de bonis non to property already 
‘converted, as well as all right of action ‘against the predecessor 
for a wrongful conversion, since that is given to other parties 
JI Young v. Kimball (1) and Bkss v. Seaman (2)]. Gradually however 
this Common Law rule has been changed, and a rule more con- 
„sistent with the true position of an executor or an administrator 
has been adopted in England as well as in America, Adminis- 


tration, in its proper sense, consists in the legal proceedings, 


necessary to satisfy the claims of creditors, next of kin, legatees 
or whatever other parties may have any claim to the property 
‘of the deceased persons; until all such claims, whether of 
creditors or heirs or legatees, are satisfied, administration is not 
complete. Executors and administrators are the functionaries 
‘appointed by law to accomplish this purpose, and are invested 
with the legal ownership of the property of the testator until it is 
accomplished. Stirpped of extraneous elements and considerations, 
‘this is the office of administration and the scope of power of 
,executors and administrators is commensurate therewith. Two 
¿principles follow from this view, which are inconsistent with the 
„original Common Law rule just referred to: namely, frsé, that the 
-conversion of property from the form in which the deceased left 
it into some other form, for example, changing it into money by 
„a sale, does not exhaust the authority of the executor or ad- 
-ministrator over it in its changed form, but it still remains to be 
-adminjstered ; and, secondly, upon the death, removal or resig- 
-nation of the administrator, before the administration has been 
: fully completed, all the authority vested in him must pass to an 
‘administrator de bouts non so that, the purpose of the law demand- 
ing administration may be accomplished. This necessarily 
.includes the power to call the former administrator or his re- 
~presentatives to account for apy balance of money, bonds, notes, 
&c., -and belonging | to the estate which he had in possession at 
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the time of his removal or death, because this is unadministered 
property and may be lawfully administered only by the successor 
in administration. It must with the same necessity include the 
power to call the predecessor to account and respond in damages 
for any devastavit, mismanagement or breach of duty whereby any 
property of the deceased was diverted from a due course of 
administration, because the wrongful acts of an administrator, 
not being within the scope of his lawful authority, render him 
liable, as for trespass, and it is the duty of the lawful representative 
of the estate to recover whatever may be duetoit. On these 
principles, the inference is irresistible that upon the death, removal 
or resignation of an administrator or executor, the successor may 
sue for and recover against him, his sureties and representatives, all 
property, of whatever nature, of the deceased in his hands, and 
demand an account of any property converted or squandered, 
whether the debts have been paid or not, so long as any duty 
remains to be performed by an administrator. It is unnecessary 
for our present purposes to consider whether the executor or 
administrator alone is vested with this right, or whether the 
demand may also be enforced by beneficiaries, creditors and other 
persons interested in the estate, though it must be observed that 
there is weighty authority in support of the former alternative. 
It is sufficient to hold for our present purposes that it isthe duty 
of the successor in administration to recover the whole estate, to 
take pussession of it and to demand accounts from the person who 
has preceded him in the administration. In support of this view 
reference may be made to the decisions in Motherby v. Pate (1), 
Brooking -v. Fennings (2) and Taylor v. Newton (3). In the 
first of these cases it was ruled by Lord Hardwicke that, as an 
administrator durante minoritate represents the testator whilst 
his administration subsists, and when determined, has nothing 
more to do, such administrator cannot sue upon determination of 


‘his authority nor can he be called upon to an account except by 


the executor, so that whatever he may do during his administra- 
tion, he is not answerable to any other person. Inthe second case 
it was ruled by Vaughan, C. J. that when an infant executor comes 
of age, the power of an executor durante minoritate ceases, and 
the new executor is then liable to all actions, while, if the former 
executor wasted, the new. one has his remedy against him but he 
is not liable to any other man’s suit. In the third case, after 
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OVIL. action being maintainable only by the sucéessor' in’ adminis: 
1909. tration to the estate of the intestate. These decisions appear to 
us to be based upon sound principles of equity, justice and: good 
conscience, and not merely upon doctrines peculiar to English 
Ga endva Nath Or American jurisprudence. We must consequently hold that, 
rer jos, upon the death or termination of authority by operation of law 
Mookarjee, J. of an administrator durante minoritate, it is the duty of the 
cs executor or other person who succeeds him in the administration, 

to recover and take possession of the unadministered assets of 

of the estate of the deceased, to call upon the personal represen- 

tatives of his predecessor in office to render account of the estate, 

and to recover damages, if neceasary, for waste and misappro- 

priation by his predecessor, and if required by the institution of 

appropriate judicial proceedings. If he fails to do so, he must be 

held liable to the extent to which the estate would have been 

benefited if he had faithfully performed his duty. In the present 

case, therefore, we must hold that the appellants, who came in 

as executors on the 4th January 1902, are liable to be called 

upon to render accounts for the period during which their mother 

acted as administratix durante minoritate. It was their duty 

upon the death of their mother to take accounts from her legal 

representatives, and, so far as we can judge from the materials 

on the record, they themselves would be some, if not all, of 

such representatives. This would be an additional reason why. 

they should be called upon to render accounts for the period 

during which their mother acted as administratrix, Our decision, 

however, cannot be rested on this latter ground alone, because, 

as was rightly contended by the learned vakil for the appellants 
the plaintiff did not in his plaint seek to make them liable in- 

their character as representatives of their mother, but sought to, 

impose the liability to account on them on the ground that they 

were executors in possession of the estate. It is worthy of note, 

however, that the extent of the liability upon one principle 

would be different from what it would be upon the other. If 

the appellants are held liable on the ground that they are, 

executors and that it was their duty to take accounts from the 

personal representatives of their predecessor in the administration, 

and to recover from her sureties for any devastevit that might be- 

established by the evidence, they would be liable to the extent 

of whatever might have been recovered by them for the benefit 

of the estate if they had performed their duty. On the other- 

hand, if they’ are made liable only on the ground that they are 
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the personal representatives of their predecessor in administra: 
tion, any possible decree against them can be executed only td 
the extent.of any personal assets of their predecessor in their 
hands. We, therefore, rest our decision on the ground that the 
appellants as executors are liable to render accounts for the 
period ‘of administration by their predecessor in office. We 
further observe that the learned Subordinate Judge gave it as an 
additional reason for imposing liability upon the defendants, that 
upon the evidence they must be taken to have managed the 
estate during their mother’s time. We are not prepared to rest 
our decision-on this last ground. The evidence does not show 
that any of the appellants could be treated as an executor de 
son tort, and mo liability can consequently be imposed upon them 
on that footing. But besides this circumstance, it is not clear 
upon the evidence that all the three brothers managed the estate 
during the whole of the time that their mother acted as adminis- 
tratrix. Kishori Mohon, the -youngest of the three brothers, 
appears to have been born about 1879, and during a part, at any 
rate, of the period during which the mother acted as adminis- 
tratrix, he was not of full age. -On the other hand, Baroda the 
eldest of the three brothers appears to have spent a considerable 
time every -year at Simla, away from his native village. In these 
circumstances, it- would be-difficult to render all the three brothers 
jointly liable for the. accounts of the whole period, and we do 
not, in support of our conclusion that the appellants are liable to 
render accounts,. desire to place any reliance uporf the fact that 
one or other of the brothers assisted their mother in the adminis- 
tration of the estate. - On the whole, therefore, -upon the first 
branch of the question raised in the fifth ground, we must hold 
that the defendants appellants are liable, subject to the question 
of -limitation;- to render accounts for the period during which 
the estate was in custody of their, mother as administratrix. 

: The second- branch of the -fifth ground raises anothet 
important question, namely - -whether 'any portion of the claim 
for accounts is barred by limitation:~ It will be observed that the 
plaintiff seeks accounts of the - -estate from’ the sth- September, 
1886; when Benodini was first- appointed administratrix pendente 
kis. As the present action was commenced-on thé roth Decem- 
ber, 1906, the claim--in- substance-is for. account of the estate for 
over 20 years. . The learned vakil for the appellants has contended 
that Article 120 ofthe Second Schedule of the "Limitation Act is 
applicable to a suit of this description, and ‘that the -plaintiff is 


TAE DALOUTTA LAW JOURNAL. [Vor IX. 


not entitled to accounts for any period beyond 6 years prior to 
the institution of the suit. It has been argued, on the other 
hand, by the learned vakil for the respondents, plaintiff as well as 
defendants, that section 10 of the Limitation Act governs the 
matter, and that consequently no portion of the claim is barred 
by limitation. Section 10 upon which reliance is placed provides 
that no suit against a person in whom property has become vested 
in trust for any specific purpose or against his legal representa; 
tives or assignees, (not being assignees for valuable consideration), 
for the purpose of following in his or their hands such property, 
shall be barred by any length of time. In order to make this 
section applicable, it has to be established in the first place that 
the executor was a person in whom property had become vested 
in trust for any specific purpose ; for it has been held that an 
executor assuch is not an express trustee even for a legatee; 
[Evans v. Moore (1)]. It has to be seen, therefore, whether .the 
provisions of the will are such that the executor must be treated 
as trustee [Ramdhan v. Mantbat (2)]. If we examine the provi- 
sions of the will in the present case, it is difficult to say that the 
properties of the testator became yested in the executors in trust 
for a specific purpose. Various properties were left to legatees 
under different provisions of the will and the residue of the 
ancestral and self-acquired properties of the testator were. 
dedicated to his ancestral idol and for the performance of certain 
ceremonies. The executors were, no doubt, directed to carry out 
the provisions of the will and to distribute the properties among 
the legatees ; but we are unable to hold that any property was 
vested in them in trust for any specific purpose. In the second 
place, in order to make the section applicable, the scope and 
character of the suit have to be considered. It must be a suit for 
the purpose of following, in the hands of the trustee or of his 
legal representatives, property which had become vested in them 
for a specific purpose. It is impossible to say, when regard is had 
to the frame of this suit, that it is one of this description. Apart - 
from the authorities, therefore, we should be inclined to hold that 
section 10 has no application to this case. But,the view we 
take is also supported by the decisions in Saroda v. Brojo 
Nath (3), Hemangini v. Nobin (4), Shapurji v. Bkikaiji (5), and 
Ranga Pat v. Baba (6). The decisions in Hurro Coomaree vi 


(1) (1891) 8 Ob, 119. (4) (1882) I. L. B, 8 Cale, 788. 
(2) (1900) L L. R. 35 Bom. 439, (5) (1896) I. L. B. 10 Bom. 242 
L L. B. 5 L. R, 20 Mad, 898. 


(3) (1880) I Calc, 910. (6) (1898) 1. 
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‘Tarini (1), Nistarint v. Nandalal (3) and Thackersey v, Hurbhum (3) 
in which the contrary view was apparently adopted are, upon closer 
examination, found to be distinguishable. In éach case, upon the 
terms of the will, it must be Setermined whether there was a 
trust under whith the property had bécome vested in the 
executors for a specific purpose ; and it must also be determined, 
with reference to the frame and scope of the suit, whether ita 
purpose was to follow in the hands of the trustee or his legal 
representatives the property which had become so vested in trust 
for a specific purpose. No doubt as observed by their Lordships 
‘of the Judicial Committee in Balwant’ Rao v. Puran Mal (4). the 
expression used by the Legislature t for the purpose of following 
in his or their hands such property’ means for the purpose of 
recovering such property for the trust in question. But this by 
no means concludes the fundamental question which must arise in 
every case to which the provisions of section 10 are sought to be 
made applicable. A suit for accounts, pure and simple, of the 
description now before us, cannot, in our opinion, be treated as a 
‘suit against a trustee for the purpose of following a trust property, 
To use the language of Mr. Justice White in the case of Saroda 
v. Brojo Nath (5), the object of the suit is not to recover any 
property in specie, but merely to have an account of the steward- 
ship of the defendants and of their predecessor i in the adminis- 
‘tration, which means an account of the money received and 
disbursed by them on behalf of the beneficiaries, and to obtain 
any balance which may be found due on the taking of the 
accounts. We must, therefore, hold that section 10 has no 
<: application, and the only: provision applicable is Article 120 
which ptovides for a period of six years fromthe date when 
the right to sue accrues. Now, when did the right to sue 
accrue in the present case? So far as an executor or adminis- 
trator is concerted, his obligation to account may be treated as 
continuous; ‘and the person who is entitled to call for an 
account has the right to demand an account at every moment 
of the time during which the administrator acts as such; 
in other words, his right to demand an account runs with 
the duty of the administrator and may be asserted so long 
as it remains unperformed. In this view of the matter, the 
plaintiff would Be entitled to an account for 6 years prior to the 
institution of the suit. The claim for account in respect of any 
(1) ) (1888) L L, B. 8 Calo, 766. (8) (1883) L L. R. 8 Bom. 483 (468,) 


: 8) 11908) I, L. R. 80 Oalo, 300 (384 ) (4) (1883) L. R. 10 I. A. 90 at 96, 
(5) (1880) I. L, R, 6 Oalo, 910. 
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‘period antecedent to that, must be treated as barred by limitation 
under Article 120, We may add that the result of this decision 
is consistent with the -mainfest justice of ‘the case. From an 
examination of the records of Probate Suit No. 9 of 1886, in which 
administration was granted to Benodini it appears that Benodini 
had from time to time filed the accounts of the estate before the 
District Judge. As previously stated, on the 4th July 1890, she 
filed an inventory and also an account of the estate from the 5th 
September 1886 to the r2th April 1889. On the 12th August 
1892, she filed the accounts for another year, and on the sth 
July 1900, she filed the accounts from 1891 to 1898. These ° 
accounts were not challenged by any of the beneficiaries, and 
39 long as Benodini, was alive, not the remotest suggestion was 
måde that the duly verified accounts filed on her behalf were 
open to any objection., On what principle, then, can the plaintiff 
-or the other beneficiaries of the estate now call upon the succes- 
sors in administration to render accounts for the whole period 
which has intervened between the 5th September 1886 and the 
date of the institution of this suit? It is a well settled rule that if 
a person entitled to an accoynting, delays for a great length of 
time, his right may be barred by the presumption that the estate 
has been fully administered or by the rule of equity which dis- 
countenances stale claims. No doubt, this effect of the lapse of 
time may be obviated, either by the facts of the ease or by- the 
evidence showing a subsisting right in the petitioner and a corres- 
ponding obligation on the part of the executor or administrator ; 
for instance, lapse of time may not bar an accounting, if it is 
proved that there are assets in the hands of the executor or admi- . 
nistrator, or if no account has ever been filed. But, what has been 
the conduct of the parties in this case? The administratrix did, 
from time to time, file before the District Judge a detailed state- 
ment of the accounts of the estate. No objection was ever taken 
to the correctness of these accounts. She was in possession of 
the estate from 1886 to 1901, and her sons as executors have now 
been in possession for at least five years prior to the institution 
of the suit. The beneficiaries come forward after this lapse of 
time and call upon the executors to render accounts, not’ only 
for the time that they themselves have been in charge of the 
estate, but also for the 15 years during which their mother as 
administratrix was in occupation. The legitimate inference is 
that, if the party in interest has been content to let the estate 
test for such a length of time, it is, to use the language of the 
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decision in Zhomdéson v. Thompson (1) not very unreasonable to 
infer that he has been satisfied with what he supposed to be the 
course of the administration. The whole policy of the law is 
against the enforcement of stale demands when from the mere 
fact of acquiescence, the party responsible for the. discharge 
_ of.a trust may have been led into a less careful preservation of 
vouchers and accounts than would otherwise have been the case, 
had the duty of accounting been insisted upon at an earlier period. 
To the same effect are the decisions in Scurrak v. Scurrak (2), 
Weatherford x. Tate (3), Lupton w. Fanney.(4). If.any other view 
were taken, an executor who had regularly furnished his accounts, 
to which no objection had ever been taken, might after the lapse 
of any length of time be called upon to prove his account, when 
he and all the witnesses conversant with his acts as executor were 
dead and the records and other evidence of the administration 
had been lost or destroyed. In the present. case, the last account 
filed on behalf of Benodini ended with. the period which tér- 
minated on the 12th April 1899. According to.the view which 
we take of the question of limitation, the plaintiff will be entitled 
to have an account from-the roth December 1900 ; in other 
words, the plaintiff will have an account of the whole of the 
period during which the defendants appellants have themselves 
acted as executors and also for the greater portion of the antece- 
dent period for which Benodini had not filed any accounts. For 
all these reasons, we must hold that the fifth ground taken on 
behalf of the appellants must be allowed in part. The defendants 
executors will be called upon to account only for the period com- 
mencing from the roth December 1900. 

The result, therefore, is that this appeal must be allowed, and 
the decree of the Subordinate Judge modified in the following 
particulars :-(1) The. properties covered by the sale certificates 
of the 14th June 1899, and 15th December 1899, must be treated 
as the exclusive properties of defendants 1 to 3, and mot as 
part of the estate of Biswambhar Banerjee ; (2) the defendants 
executors will be declared exclusively entitled to perform the’ 
Durgotshab, Kalkpoojah and Dolsjatra ceremonies ; (3) out of 
the property known as the land of Koilas Mukerjee (Plot 
No. 30 of the plaint) 10 cottas are to be treated as the exclusive 
property of defendants 1to 3; the remainder alone, if any, 
will be liable to be partitioned ; (4) plots Nos, 29 and 43 of 
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the plaint, which are alleged to be the properties of Jadu Gopal 
-Chatterjee, are to be treated as joint and not allotted to the share 
of any of the parties at the time of partition; (5).a separate 
allotment will be made to represent what would have been the 
share of Bejoy if he had been alive now, and it isto be given 
under the decree for partition to defendants 1 to 3. The question 
however, will be left open for decision in a future suit as to 
whether the transfer by the widow of Bejoy was effected in 
circumstances which made the alienation binding upon the 
reversionary heirs of her husband ; (6) a separate allotment isto 
be made of what would have been the share of Soshi if he had 
been alive now, and it is to be awarded to defendants Nos, 1 to 
3 under”he partition decree. The question, however, will be 
kept on as to whether the transfer effected by the widow of 
Soshi wi | made in circumstances which made it binding upon 
the reven onary heirs of her husband ; and (7) defendants 1to3 
will be cal $d upon to render an account of the estate of Biswam- 
bhar Banerjee from the roth December, 1900, but not for any 
antecedent period. . 

The appellants are entitled to the costs of this appeal ; but, 
as they have succeeded only partially in their contentions, we fix 
the hearing fee at Rs. 200. A 
- Appeal allowed tn part. 


Before Mr. Fustice Mitter and Mr. Fustice Maclean. 
À GIRIDHARI SINGH E 
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Milkiat Seanad, construction of-—Rerenyo payable through Rafa—Separation 
af semindari— Coses, imposition of by Gocornment—' Voluntary payment,’ 
The grant of parganas by Milkiat Sanad, by way of maintenance of the 
grantee who was to enjoy the profits, subject to payment of the Government 
revenue through “the grantor, the Rajab, did not operate to separate the 
property from the semingdari. 


Baboo Guncih Dutt Bingh v Maharaja Moheshur Bingh (1) relied upon, 


The Baja oould not by any act of hisown diminish the profits or impose a 
Mability on the perganas granted, but if Government has by legislation imposed” 
a tax or cess upon those profits it must oome ont of them, nan as they must 
be, the proflts are thereby diminished,- rye S 


Pa peal from Original Decree No. 208 ct 1980, agains Hin decisi spot tis 
ubordinate Judge of Tirhoot, dated 15th May 1880. 
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When such oeas has bean paid by the Rajah, he is entitled to be reimbursed 
by the grantee and it cannot be said that payment by him was ‘voluntary’ as 
the parganas continued part of the remindari. 

Appeal by the Defendant No. 1. 


Suit for recovery of cesses paid. 


The material facts and arguments appear from the judgment. 

Babus Mohesk Chunder Chowdhury and Umakali Mukerjee 
for the Appellant. 

Mr. Bell, Moonsht Muhammad Yousuf and Babu Ram 
Charan Mitter for the Respondent. 


The following judgment was delivered : 


The plaintiff respondent brought the suit out of which this 
appeal arises to recover from the defendants (one of whom only 
appeals) the sum of Rs. 19,665-13-7} with interest thereon to the 
close of the year 1879, that sum being the amount of Road Cess 
paid by the plaintiff on account of certain villages held by the 
defendants within the Raj of the plaintiff. The plaint alleges 
that these villages which in fact constitute the pergunnah Chandi 
were granted to the father of the defendants for his maintenance 
by a former Maharajah, and are in defendants’ possession. It 
further alleges that the Maharajah or the Raj has hitherto paid 
the revenue due to Government on account of the villages, 
realising the same from the defendants or their father. It further 
alleges that the Raj has paid Road Cess on the villages ever since 
the introduction of that impost which was imposed under a Local 
Act No. X of 1871, Bengal Council, and that the defendants arg 
justly liable for the amount now claimed. 

The defendant appellant in his written statement raised a 
question of limitation as to part of the claim. His main contention, 
however, was that the Road Cess was due from the proprietor 
of the property that is from himself and not from the plaintiff 
who is‘not the proprietor and, therefore, if the plaintiff chese to 
pay the cess the defendant could not be liable to him. “He also 
alleged that the Sanad granted by Maharajah Madhab Singh only 
bound the grantee defendant to pay through plaintiff the Govern- 
ment revenue and did not impose upon them a liability for cesses. 
Objection was taken to the claim for interest. ; 

The lower Oourt threw out the plea-of limitation. It then, 
upon its construction of the ‘Sanad’ of 1214F—1807A.D,, 
held that the grant of the Perganah to defendants’ father 
was subject to payment of Government revenue “ mulwajit,” 
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-and cesses being in the nature of revenue, plaintiff was entitled 


to recover the cesses. The lower Court then went on to say 
that the defendants were tenure-holders within the meaning of 
the Road Cess Act (X of 1871) and were under the 21st and 25th 
sections of that Act liable to plaintiff. Lastly it held that the 
payment by plaintiff of defendants’ dues” was not a voluntary 
payment. 

Of the two defendants, Giridhari Singh alone defended the 
suit, and he is the appellant before us. 

His pleader has discreetly in our opinion abandoned the plea of ` 
limitation which is raised again in the first five grounds of appeal. 

He has however discussed and relied upon the Road Cess Act 
to defeat the plaintiff's claim although none of his written grounds 
of appeal really raise the question of the effect of that law. 

We think it unnecessary to discuss the bearing of the Road 
Cess Act upon the case. Wedo not affirm the correctness of the 
‘finding of the Sub-Judge that the defendants are tenure-holders 


‘within the meaning of that Act (now replaced by Act LX of 1880 


B.C.) and we think that serious difficulties would arise in the 
plaintiffs path if his suit were brought to recover the Road Cess 
“as if the same were arrears of rent,” 

We think that the case ought to be. dealt with on a 


‘consideration of the terms upon which the appellant and his 


brother hold the pergunah. The appellant has not thought 
proper to file his Sanad but he has filed a copy of a Sanad by 
which Maharajah Madhub Singh abdicated his position in fayour 
of his eldest son and successor Maharajah Chatter Singh in 
1a14F—1807AD, and in which the former recites that he has 
granted a milkiat Sanad to each of his younger sons, including 
defendants’ father Kerat Singh. These grants of parganas were ` 
made for the maintenance of the grantees who were to enjoy the 
profits subject to payment of the Government revenue, which 
was to pass through the Maharaja’s hands as holder of the Raj. 
We may here incidentally refer to the construction put upon the 
mature of these grants in a case reported in 6 M. I. A. pp. 
164-200. It was there pointed out that these grants by way of 
‘Babu allowances were essentially different from absolute grants 
because the rent and assessment, ¢.¢., Government revenue were 
payable to the Rajah, the property never being separated from 
‘the zemindari at all; see page 197. It is therefore useless for thé 
defendant to deny proprietary right of the family of which the 
“Maharajah, plaintiff is the head. H a 
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There are we to hold that the plaintiff isto pay Road Cess 
from the income of his zemindari exclusive of this purgana 
while the grantee holds all the profits and the Maharaja none? 
We think not. The terms of the Sanad before us (and if the 
defendant's own Sanad is more explicit he should have produced 
it) allude to the profits of the pergana as conferred upon the 
grantee, and if the Government has by legislation imposed a cess 
or tax upon these profits it must come out of the profits. The 
pergana being still a part of the Raj estate, the Government only 
deals directly with the recorded holder of the estate. We think 
that he is entitled to call upon the defendants to bear their share 
of the public burden imposed on the estate proportionate to 
that part of the estate which they hold under somewhat peculiar 
terms. It is no doubt certain that the Maharajah for the time 
being could not by any act of his own diminish the profits of or 
impose a liability on the pergana granted to the_défendants but 
the case of a cess imposed by Government on the land isa 
burden which the defendant cannot avoid even if it does, as of 
course it does, diminish their profits. 

We think the contention that the Maharajah cannot 
recover on the ground that he made a voluntary payment cannot 
be supported fora moment. We are disposed to think that, in 
the absence of any evidence that the defendant has ever been 
called upon to pay the cess or has ever paid it for any of the years 
prior to 1877, interest should only run from the date of 
summons having been served upon him. With this inconsiderable 
variation, we affirm the decree of the lower Court and dismiss 
the appeal with costs, 


N. E. B. Appeal dismissed, 


Before Mr. ¥ustice Brett and Mr. Fustice Gupta, 


GAJHOO DAMAR SINGH 
v. 
i JAGAT PAL SINGH AND OTHERS” 
Topographical survey map, oridontiary talus df, admissibility in cvidencs— 
Bridence Act (1 of 1872), Sec. 86. 

Topographical survey maps are admisible in evidence to prove boundaries, 

even though they were not prepared under any statutory authority. 
Appelate Decree No. 2466 of 1904 st the decision 

H. W. 7. ni, He Es , Judicial Doinraiseiones -of Ohne Karo mee 


tember 1904, reversing that of Babu Binod Behari Mitter, Subordinate 
Judge, Ranchi, dated the thn May 1004. i 
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. They were prepared: by competent offloers of Government on the beat 
information available to them and in the absence of better evidence may be 
relied upon to prove boundaries. : 

a Jagadindra Nath Roy v. Scoretary of Sats (1) followed. 

Suit for land. 

Appeal by the Plaintiff. 

The material facts and arguments appear from the judgment. 
Babus Ram Charan Mitra, Basanta Coomar Bose and 

Charu Chunder Ghose for the Appellant. 

© Mr. Sinka and Babu Dwarka Nath Mitter for the e 
dents, 1st party. i 

` Babu Mohendra Kumar Mitra for the Respondents, mi 
party. 
“The following judgment was delivered : 


The plaintiff appellant brought this suit for a declaration of his, 
title to,-and for confirmation of bis possession in a tract of jungle 
land in which there was a small patch of arable land ; or, if he 
was found to have, been dispossessed, then for recovery of 
possession. The tract of land claimed was alleged to be included 
in‘the plaintiffs -village of Jabkakona included in Pergunah 
Beru. Jabkakona lies immediately to the south of Serabera the 
village of defendant No. 1 in Pergunah Palkote. The boundary 
line of the two villages admittedly corresponds with the boundary 
line of the two Pergunahs, 

È “Thè ‘cause of action was alleged to have arisen in'1900, In 
that | year plaintiff leased out the jungle to Messrs. Dear and Co., 
the Company defendant 2nd party; and when the Company 
proceeded to cut down trees in the jungle and to make sleepers, 


mhen on behalf of defendant No. 1 came and carried off the sleepers; — 


defendant and party instituted a case in the Criminal Court but 
it was dismissed on the ground that the dispute between the 
parties was one relating to boundaries and could only be decided 
in a Civil Court. As Messrs. Dear and Co., refused to join as 
plaintiffs they were added as defendants 2nd. party in the suit. 
Plaintiff also alleged’ that the patch of arable land in the 
tract in dispute had been reclaimed by his tenants, who had also: 
built huts forming a tože or hamlet called Bastuli and that his 
tenants were still in possession of the arable land. ` ey 
Defendant No. 1 denied plaintiffs title and possession ‘of ‘the 
jungle and further alleged that there was no hamlet i in the jungle 


(1) (2008) I L. B. 00 Calo, 291, _ 
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but onlya plot of land called Barlogeb which covered the patch 
of arable land, and that it had been brought into cultivation by 
one of his tenants who built a hut on it, but afterwards went 
away. He claimed the land in suit as included in his village of 
Serabera. 


To support his claim the plaintiff relied mainly on a topo- . 


graphical survey map of 1869 the survey having been made in 1864 
and 1865.- He also called witnesses to prove his possession, 

A Commissioner was appointed to lay-out the boundary line 
between Jabkakona and Serabera, following the boundary line 
bétween -Pergunahs Biru and Palkote, as laid down in the 
topographical survey map. Both of the lower Courts have-held 
that the boundary line as depicted in the map prepared by the 
Commissioner correctly lays down the boundary between the two 
villages and two pergunahs as shown in the survey map and 
according to the Commissioner’s map the tract of jungle in 
dispute is included within the boundaries of the plaintiff's estate, 
Jabkakona. 

The Court of first instance relied -on the map saparan by 
the Commissioner on thé basis of the survey map as supporting 
the plaintiff’s title and in a long and careful judgment the 
Subordinate Judge has discussed the evidence. He notices that 
according to the boundary line as pointed out by -the- agent of 
defendant No; 1, the southern portion of the patch of arable land 
in dispute fell within the plaintiff's village and as the whole of the 
arable land appeared to have been brought under cultivation by 
the same persons, he drew the inference that the whole of the 
patch of arable land was brought into cultivation by the plaintiff’s 
tenants, and that this fact supported the a =E case that he 
was in possession. 

As regards the jungle land he held that neither party had 
adduced satisfactory evidence to prove any tangible acts of 
ownership from which it could be determined that they were in 
exclusive possession of it. - 

He disbelieved the defendant’s evidence as to possession of 
the arable land. 

He accordingly gave the plaintiff a decree declaring his title 
to the whole of the jungle claimed and pene him in 
possession. 

On appeal, the Judicial Cities has set aside the 
judgment and decree of the Court of-first instance,- and has«dis- 
missed the plaintiff's suit with costs. Plaintiff has appealed, - 
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In describing the circumstances of the case in the opening 
portion of his judgment, the learned Judicial Commissioner 
remarks: “ The case thus resolves itself into a boundary dispute, 
the question at issue being as to whether or not the pergunah 
boundary which is also the village boundary has been proved to 
be north of the jungle in suit,so as to include that jungle in 
the first respondents (#.¢. the plaintiff's) Mouza Jabkakona.". 
He then expresses his agreement with the conclusion of the 
Subordinate Judge based onthe map and-report of the Com- 
missioner, but holding that the oral evidence of possession given . 
by the three raiyats for the plaintiff is worthless, he proceeds to, 
lay down that “ there remains the all important question whether. 
such a map” (ñe, the topographical survey map of 1869 in 
accordance with which the Commissioner laid down the 
boundary) " constitutes evidence sufficient to support the: claim ` 
which the plaintiff sought to establish,” and proceeds to add 
that question must, in my opinion, be answered in the, 
negative,” i | 

He bases his conclusion on the following grounds. A topo- . 
graphical survey map in his opinion is "nothing more than a 
pictorial detailed description of the superficial features of a tract 
of country locating such things as hills, jungles, villages, towns, 
roads, railways and so forth.” He considers that it was no part of 
the duty of the Survey officer to ascertain and lay down the 
boundaries of Mouzahs and Pergunahs, and where it has been | 
done as in this case, he thinks “ that this was done incidentally 
and more or less in accordance with possibly the most hap- 
hazard information.” He is unable, therefore, to accept the map 
as satisfactory evidence of possession or of title and considers 
that it could only be accepted as corroborative evidence. He 
leaves the boundary line absolutely undefined. 

The main argument advanced in support of this appeal is 
that the learned Judicial Commissioner had erred in law in the 
view which he has taken of the topographical survey map, and 
of its value as evidence in the case ; and it has been contended 
that in the absence of better evidence it was not only admissible 
as evidence, but constituted valuable evidence of title. The 
Judge, it is urged, erred in regarding it as admissible simply as 
corroborative evidence. It has further been contended that as 
the dispute between the parties was one of boundaries, it was the _ 
duty of the Judge to determine the boundary. Further it has 
been contended that on the finding of the Court of first instance, _ 
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which he has not displuced, the Judge should’have come to the 
conclusion that the plaintiff had proved his possession of the 
arable patch, as well as of the whole tract of jungle in dispute. 

-For the respondent it has been contended that this appeal 
is concluded by the findings of fact of the Court of first appeal, 
and we have been referred in support of this contention to the 
decision of the Privy Council in the case of Durga Chowdhrant 
v. Jewahir Singh Chowdhuri (1). 

In this case the dispute between the parties was admittedly 
one of boundaries, and we think that it was clearly the duty of 
the Judge to come to some decision as to the proper boundary 
: between the two villages. This question he has not determined. 
In this case, the boundary line admittedly passes through jungle 
and the directions contained in the judgment -of the Privy 
Council in the case of Lukki Narain Fagadeb v. Fodu Nath 
Deo (2), appears to us to be directly in point. Their Lordships 
say: ‘It is of frequent occurrence especially in cases where the 
disputed line of division runs between waste lands which have 
not been the subject of definite possession, that no satisfactory 
evidence is obtainable. That circumstance cannot relieve the 
Court of the duty of settling a line, upon the evidence which 
is laid before it. The ordinary rule regarding the onus incumbent 
on the plaintiff has really no application to cases of that kind, 
The parties to the suit are in the position of counter-claimants p 
and itis the duty of the defendant, as much as of the plaintiff, 
to aid the Court in ascertaining the true boundary. Were any 
other rule recognised, the result might be that some + poundaries 
would be incapable of judicial settlement.” 

The plaintiff has offered evidence to prove the boundary. 
Defendant No. 1 has produced none, relying on evidence of posses- 
sion only which has been rejected certainly by the Court of first 
instance, and apparently: by the appellate Court also, as worthless. 
There remains for the determination of the boundary the survey 
map only, and the admissions of the defendant’s agent to which 
the Court of first instance has attached importance, but which 
the Court of appeal has not noticed. 

As regards the value as evidence of the topographical 
survey map, we are unable to agree with the view taken by the 
Judicial Commissioner. He seems to have regarded the map as 


disentitled to credit, ‘because it was not made “under any 


(1) (1800) 1; L, B, 18 Calo, 38. (2) (1898) I, L, B, 21 Cale, 504 (511), 
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Crvm, - statutory authority.” Section 36 of the Evidence Act, however, does 
1908, not lay down that the authority under which the map has been 
Gatos T prepared, must be authority given by statute. The survey map 

i Singh was clearly prepared by survey officers acting under authority of 


Jagat Pal Bingh. the Government, It appears to have been made under the direc- 
= tions of the Surveyor General of India. It was certainly therefore 
admissible in evidence under section 36 of the Evidence Act. 

The learned Judicial Commissioner has in the next place; 
held that it was no part of the duty of the officer who prepared 
the map, to ascertain and lay down the boundaries of Mouzahs 
and Pergunahs. It is not, however, clear on what grounds ‘he 
has arrived at that conclusion, The Pergunah boundaries have 
been entered in the map, and the presumption is that the officer 
who entered them, did so in pursuance of instruction received. 

So far as we have been able to ascértain, the topographical 
survey maps are the only maps which have been prepared of the 
country comprised in Chotta Nagpur. This too is stated fo be so 
in Hunter’s Statistical Reports, 

It would seem then that there is not in existence any bétter 
evidence than these maps of the Pergunah boundaries, It is well- 
known that a very large portion of the districts included in Chota 
Nagpur is still, as it has always been covered with jungle, and if 
these survey maps be rejected as inadmissible and worthless as 
evidence of the Pergunah boundaries it is not clear on what 
evidence they could be ascertained. It is not clear for what 
purpose exactly these maps were prepared, but even assuming 
that they were not prepared for revenue purposes, we think 
that the remarks of their Lordships of the Privy Council in 
Fagadindra Nath Roy v. Secretary of State for’ India (1) would 
still be applicable and that they “are official documents. prepared. 
by competent persons and with such publicity and notice to 
persons interested as to be admissible.and valuable evidence of 
the state of things at the time they were made. They are not 
conclusive and may be shown to be wrong but in the absence.of 
evidence to the contrary, they may be properly judicially received 
in evidence as correct when made.” The conclusion of the Judicial 
Commissioner “that the boundaries were laid down incidentally 
more or less in the rough in accordance with possibly the most 
hap-hazard information” is based, so far as we can judge, on mere 
assumption. It is equally possible, and certainly more. probable, 
that the boundaries were laid down on the best information, which 4 


: (1) (1002) I, L. R. 80 Oale. 291 at 301. -.- -..- 
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the survey Officers were at the time able to obtain. We are of 
opinion, that in the absence of better evidence, and it has not even 
been suggested that better evidence is available, the map produced 
by the plaintiff, in the absence of evidence to prove that it is 
wrong, may be properly judicially received in evidence as correct 
when made. 

Further we are of opinion that it was the duty of the Judge, 
as laid down by the Privy Council, to settle the boundary line on 
the evidence before him, and in the absence of better evidence we 
hold that he erred in law in not accepting the map as evidence of 
plaintiff's possession at the time the map was made, and conse- 
quently of his title to the land in suit. 


Moreover we are also of opinion, that the learned Judge: 


erred in disregarding and attaching no importance to the fact, 
noticed by the Subordinate Judge that the boundary line as 
pointed out by the agent of defendant No. 1, included in the 
village of the plaintiff a portion of the arable land in suit. It was 
not suggested that the arable land had been brought under culti- 
vation partly by tenants of one party, and partly by tenants of the 
other, and the fact that a portion of it was admittedly in the 
village of plaintiff, supported the inference that the whole of the 
land was brought into calculation by the tenants of the plaintiff. 
This circumstance certainly meant to support the plaintiff's case 
that he had been in possession. : 

We are unable, therefore, to support the Bidan and 
decree of the Judicial Commissioner, but on the other hand, are 
of opinion that the Court of first instance was right in holding that 
the plaintiff had proved his title and possession to the land in suit. 

We, therefore, decree the appeal with costs. We set aside 
the judgment and .decree of the Judicial Commissioner, and 
restore the judgment and decree of the Subordinate Judge. 
N. KE. B. | . Appeal decreed. 





Bais Mr. Fustice Casperss and Mr. Fustice Doss. 
F. F. CHRISTIEN 
v. 
TEKAITNI NARBADA KUNWARI* 

Khorposh sanad, construction of—Grantiof income or of rents— Tulerosi in law, 
moasure q — Grant of life ostate in timber estats, and mineral emate, 1 
salid—Daforostation—Remody— Partition—Oo-oonsr, a life tenant, 

The only reasonable mode of ascertaining the intentions of the grantor, 


* # Appeal from Original Decree No, 81 of 1908, the deoree of Babu Ram 
Tal Datt, Subordinate Judge of Hazaribagh, da e 26th September 1907, 
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where the words are ambiguous, is to interpret them in the light of the ofroums- 
tances existing at the date of the grant and of the subsequent conduct of ths 
parties, Thos it was held that by the words in a hAorposh: sanad “ half the 
income of jungle collection from bankar mani and half the price of wood in 
Domechanch are granted to her,” the grantor assigned to the grantee incomes 
derived from the catechu and cocoon industries but not the right to take mica 
or any other underground minerals, 

A grant of income or of rents and profits derived from a jungle conveys an 
interest in land. What the measure of such interest in any particular case 
may be, and whether it entitles the grantor to enjoy the income merely for life 
or to deal with the corpus, depends upon the nature and duration of the grant, . 

If there existis any possibility of the corpus being destroyed by the 


. deforestation of the jungle, it is a ground not for withholding possession 


from the grantee or for denying partition but for holding the grant to be void 
on the ground of its apparent unreasonableness, 
Grants of life estates in what are called “timber estates” and “ mineral 
optates ” are valid in law, 
Dashwed v. Magniac (1) and Honywood v. Homywood (2) followed, ` 
The faot of a oo-owner being a life-tenant and not an absolute owner ts no 
ground for refusing a partition. 
~ Neither mere diffloulty in making a division of property, nor inconvenience, 
nor pecuniary loss likely to be produced by the division mufflces to bar a right of 
partition by a o0-owner. ; 
Hobson v, Sherwood (8) referred to, 
Appeal -by Defendant No. 1 
Suit for declaration of rights in, and for partition of, two 
tracts of jungles. 
- The facts of the case and arguments appear from the judgment. 
The Advocate-General (Hon'ble Mr. S. P. Sinka), Mr. G. B. 
McNatr and Babus JY. Gopal Ghosha and Mokendra Kumar. 
Mitra for the Appellant. 
Babts Golap Chandra Sarkar, Digambar Chatterjee and 
Ambica Charan Banerjee for the Bespendent 


The judgment of the Court was as follows: 

This appeal arises out of a suit for a declaration of certain 
rights in, and for partition of, two tracts of jungle situated in 
Gadi Domechanch in the District of Hazaribagh. Tekait 


CGA V 


“Churaman Singh was a former proprietor of the Gadi. He was 
` succeeded by his son Tekait Tobal Ram Singh who was succeeded by . 


his uncle Tekait Maharaj Singh, since deceased. The defendant 
No. 3. is the son of Maharaj Singh and is the present Tekait of the 


- Gadi. Defendant No.1 is a dyd/-wafadar or mortgagee from 


the latter under a mortgage executed sometime in 1901. Tekait 
Maharaj Singh, the father of defendant No. 3 being desirous that 


(1) (1891) L, R- 8 Oh, 806. (2) L, R, B Eq, 800 ; -18 Eq. 806. 
(3) SA) 4 Bony, 154; 49 E. B. 809, 
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the plaintiff should “pass her life with comfort, honour andi 
power ” granted to her by a Ahorfosk sanad bearing date the 6th 
December 1894, two Mouzas, Raidih and Kusabana, ten bighas 
of paddy land, and half the income of jungle collections- from 
bankar mahsul and half the price of wood in Gadi Domechanch 
for her life by way of maintenance. Since the dare of this grant 
the plaintiff has been and is now in possession of these two 
mouzas and the paddy land and was in receipt and enjoyment 
of the jungle collections until 1904 when, in consequence of 
certain disputes between her and defendant No. 1 concerning the 
right to cut sakua trees from the jungles in suit, a proceeding was 
held under section 145 of the Criminal Procedure Code and the 
jungles were placed under attachment by -the order of- the 
Criminal Court. The plaintiff has, therefore, brought this suit 
asking for a declaration that she is entitled to sell sakua 
trees from the jungles in suit and to realise half the proceeds 
thereof; and also for partition of the jungles by division into 
two equal parts. 

The defendant No. 1, who alone contested the suit, averred 
that by the Ahorfosk sanad, the plaintiff is only entitled to 
realise bankar mahsul in respect of such wood only as is not 
valuable, and is only used for fuel, and that she can also receive 
half the sale-proceeds of such valuable trees thar dry up and fall 
by themselves, but that she had no.power.to destroy the jungle, 
The defendant No. 3 supported the plaintiff. Upon these 
pleadings the two cardinal points for decision were embodied in 
issue No, 5 :—What are the rights of the plaintiff in the jungles in 
suit? And in issue No. 4:—Is the plaintiff entitled to have the 
jungles partitioned out? 

The Court below has held that the plaintiff is entitled to 
collect half the Jantar mahksul and half the tolls levied on the 
manufacture of catechu and the rearing of silk cocoons, as 
also, some other minor profits ; and further that the plaintiff is 
entitled to cut or to have cut and to sell sakua and other trees 
of the jungles in suit and that the defendant is likewise entitled 
to exercise the same right of cutting and selling similar trees 
of. the jungles ; and in order that these rights may be effectually 
exercised and that the parties may peacefully exercise these. 
rights in the future, the Court below has directed a partition of 
the jungles, The Subordinate Judge has proceeded to make a 
further: declaration that the rights-of the plaintiff and defen- 


dant No. 1, in these jungles are. subject to the customary 
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rights therein of - the different classes‘of raiyats of Gadi! 
Domechanch, 

. The defendant No. 1 has appealed, and, on his behalf four 

contentions have been raised: (1) that the declaration of certain 
rights in favour of the different classes of raiyats of Domechanch, 
they being no parties to the, suit, was in error, (2) that.the 
plaintiff is not entitled to cut any of the jungles but only -to' 
receive from defendant No. 1 half the proceeds from the sale of 
trees that may be cut and sold by, or at the instance of defendant 
No. 1, (3) that the plaintiff is not entitled to any portion of 
the tolls levied on the manufacture of catechu and the rearing of 
silk cocoons, and (4) that the plaintiff is not entitled to any 
decree for partition. - 
_ We are clearly of opinion that the first of these contentions is 
right. As the raiyats of Gadi Domechanch are not parties to the 
present suit, and no claim was set up on their behalf in thé 
present suit, and inasmuch as no issues were raised in regard to 
it, we think the lower Court was not justified in making any 
declarations in their favour. 

The determination of the questions involved in the second and 
third contentions, turns upon the construction of the ehopas 
sanad, dated the 6th December 1894. 

The sources of income derived from the jungles consist of 
(1) bankar maksul or a toll of 12 annas per cart or plough per 
year on villages.for taking wood other than sakua for fuel; (2) 
proceeds of sale of sakua wood for house-building and other 
purposes, and (3) tolls on the manufacture of catechu and the 
rearing of silk cocoons. The Subordinate Judge has found that 
the total yearly income from the sale of ‘wood from the jungles. 
in suit is Rs. 500, and that the catechu and cocoon industries are 
so limited that a profit of Rs. 5 or Rs. 10 a is derived from 
them at intervals of 2 or 3 years. : 

The material words of the sanad bearing upon the present 
questions are “that she” 7, e. the plaintiff ‘during her life time 
shall have full rights and powers as owner of holding possession, 
making settlement and of making collections from the properties 
mentioned below.” These properties as specified are Mouxas 
Raidih and Kusabana together with 16 bighas of rice land. withir 
certain boundaries. Then follow the words- around which the 
discussion ‘at the bar has chiefly centred. They are :—~ 
“half the income of jungle collection from ` bankar- maksul 
and half the price of wood (akri). in Domechanch are 
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granted to her.” In construing those terms regard must’ be had 
to the different kinds of collections that were made or, in 
other words, the different sources from which income used to 
be derived by the grantor at the time of the ‘grant. The income 
derived from banker .mahsul or the sale of wood for fuel and 
from the sale of sakua trees (which it may be mentioned in 
passing. are so thin that their price is Re. 1 per ten pairs, z.¢., 3 
pice.per tree) for building, and other purposes, was. at the time 
of the grant.and is now, as we have already pointed out, the 
principal item of income. The tollageon the catechu and the 
‘cocoon industries was at that time and is now very small indeed. 
It seems clear that by the words in question the grantor intended 
to assign to the plaintiff all these sources of income from the 
jungles. In the absence of any express reservation in this grant 
of any particular sources of income, and regard being had to the 
small income derived from the catechu and cocoon industries, 
we_are of opinion that the latter sources of income were also 
intended to be assigned to her. It has been suggested that 
the cocoon industry may possibly, in the hands of more 
enterprising persons like the defendant No. 1, admit of consider- 
able development and a much larger income may be derived from 
that source. We think, however, that, in ascertaining the real 
intentions of the grantors in making this grant, we ought not to 
take such a contingency into account. The only reasonable 
mede of ascertaining such intentions, where the words are not 
unambiguous, is to interpret them in the light of the circums- 
tarces existing at the date of the grant and of the subsequent 
‘conduct of the parties, It iscommon ground that ever since the 
date of the grant, the plaintiff has been in the receipt and enjoy- 
ment of all sources of income derived from the jungles including 
the tolls from the catechu and the cocoon industries. It may be 
thst, in the future the plaintiff may derive a larger income from 
this source, but that is no reason why, if the grantor intended 
to assign to her this item of income, she should not have the 


benefit of any improvement in that income. At the same time ° 


we are clearly of opinion that the grantor did not by the words 
we have quoted intend to grant to her the right to take mica or 
An other underground minerals. 

The principal.contention raised before us on behalf of the 
appellant is embodied in the fourth and the last point, namely, 
that the. plaintiff is not entitled to a decree for partition. This 
contention has been rested-on two grounds, 4rs/, that the words 
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In question do not create in favour of the grantee any interest in 
the land, but that they merely confer on hera right to receive 
from the grantor as her successor in interest a share of the. 
income from the jungles which may be collected by him, and 
secondly, assuming that the words do create an interest in 
land, if the grantee, who has an interest for life only, were per- 
mitted to cut trees on the jungles she might do so to such an un- 
limited extent that it might possibly lead to the destruction of the 
corpus f. e. the inheritance to which the grantor or his suc- 
cessor in interest is entitled after the determination of the 
Hieerstate, 

` As to the first of these grounds, we think the words used are 
sufficient to create an interest in land. A grant of income or of 
rents and profits derived from a jungle conveys in our opinion an 
interest in land. What the measure of such interest in any 
particular case may be, and whether it entitles the grantee to 
enjoy the income merely for life or to deal with the corpus 
depends upon the nature and duration of the grant. If a stranger 
were fo trespass upon ‘the jungles and cut and carry away. some 
trees from it, it would be the grantee for life of the income -from 
the jungle’ and not the reversioner or the remainder-man who 
would have the right to sue for damages for such trespass, and 
this is so because the possession of the jungle is in him and the 


“trespass is an infringement of his possessory right in the 


Jand. Such possessory right is in our opinion, an interest in the 
land, ‘Regard being’had to the nature of the’ recitals and the 
operative words in the deed, we do not think that Tekait 
Maharaj Singh intended to create in favour of the widow of 
the last occupant of the Gadi, a right to a mere pecuniary 
allowance, (which if the appellant’s contention is right, it 
would be) such allowance consisting not of any fixed sum but 
fluctuating in amount according to the arbitrary will of the . 
grantor or perhaps amounting to nothing in any particular 
year if he only chose not to realise any income from the jungles. 
As to the second ground, we think that it is equally unten- 
able.- It seems to us that if there existed any real possibility of 
the corpus being destroyed by the supposed deforestation of the 
jungles, it would afford an argument not for withholding. posses- 


~ sion from the grantee or for denying partition, but for halding-the 


grant to be void on the ground of its apparent unreasonablen 
The cases of Dashwood v. Magniac (1) and Honywood “y. 


f ~ (A) (1881) L'R, `Oh. 804. - 
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‘Honywood (1), however, go to show that grants of life-estates in 
what are called “timber estates,” and “ mineral estates” are 
unquestionably valid in law. Besides, it would appear from a 
careful examination of the nature of the subject matter of the 
grant that there is no foundation for such a supposition. Te 
periodical cropping of underwood for purposes of fuel and trees 
in the disputed and neighbouring jungles as soon as they attain 
the size and dimension necessary to make them fit for house 
building and for other purposes in these rural localities is neces- 
sary not only to realise an income from them but also to make 
room for the development of other trees in the same jungle. 
During the time of the previous proprietors of the Gadi, such 
pereodical croppings and sales of wood have been the customary 
mode in which the jungles have long been enjoyed. If by over- 
cropping, these jungles are destroyed in any year, several years 
would have to elapse before they could yield any further income. 
It is obvious that self-interest alone would prevent such a suicidal 
policy. Moreover, the practice in these jungles has been for the 
buyers themselves to cut the required number of trees on pre- 
payment of price. To suppose an unlimited cutting down of trees 
is to suppose an unlimited demand for them, of which there is 
no foundation whatever in the evidence. 

If at any time the plaintiff cut down the trees in the jungles 
to such an extent as to create a reasonable apprehension of 
wanton destruction of the jungles, the law provides ample means 

“by which the defendant No. 1 can protect his interest namely by 
a suit for an injunction. 

The essence of the right of a co-owner to enforce partition 
of joint property, as pithily put by Domat, is that “it would be 
contrary to good manners that the proprietors should be forced to 
have always an occasion of falling out, by reason of the undivided 
possession of a common thing : ” Cows! Law, Pt. 1, Bk. I, Tit. V. 

“paras 71. Hence, neither mere difficulty in making a division of 
‘property, nor inconvenience, nor pecuniary loss, likely to be 
- produced by the division will suffice to bar such a right. See 
Freeman on Co-tenancy and Partition, paragraphs 433, 438 ; see, 
-also, Mayfair Property Company v. Fohnston (2) where the earlier 
- cases are reviewed. In Parkar v. Gerard (3), the report, which is 
- very short, contains this passage :— On a bill for partition, Sir 
Thomas Clarke, M. R. said that such a bill is a matter of right, and 
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- (8) (1754) -Amb, 386, 


~i 


427. 


Orv. 


1908. 
er a 
F. F. Ohristien 
T, 
Tekaitni Narbada 
Kunwari, 


a. 


. £28 THE OALOUTTA LAW JOURNAL. [Vor. IX. 

Orvrn. there is no instance of not succeeding in it.” - In Mussamat 

1908. Sundar yv. Mussamat Parbati (1) their Lordships of the Privy 

F. F. Ohristien Council observed :—" it is impossible to hold.that a joint 
it dct Notai estate isnot partible.” 

Kanwar. “+ Nor is the fact, that the co-owner who asks for partition is a 

core life-tenant and not an absolute owner, any ground for refusing 


partition [Hodson v. Sherwood (2)]. It is settled law that co-owners 
of limited and qualified estates under the Hindu Law, such as 
Hindu widows and daughters are entitled to enforce partition 
inter se of joint property [ Fanokt Nath Mukhopadhya v. Mathura 
Nath Mukkopadkya (3), Sri Gajapati Nilamani Pattumokadevi 
v. Sri Gajapati Radhamoni Pattumohadeot (4), Bepin Bihari 
Moduck v. Lalmohun Chattopadhya (5), Musst, Dal Koer v. Musst. 
Panbas Koer (6), Durga Nath Pramanik vw. Chintamont 
Dassi (7), Ramak Kal v. Rama Sami Natlkan (8).] Of course, the 
right to partition in such cases is not, as laid down by the Privy. 
Council in Sri Gajapaty Nilamani Pattumohadevi v. Sri Gajapaty 
Radhamont Pattumohadevi (4) a right to enforce “absolute 
partition,” partition, in the popular sense of the term, but a right to 
have an arrangement for separate possession and enjoyment of the 
respective shares, of the co-owners, the nature and duration of 
such “separate possession and enjoyment” depending on the 
nature and duration of the limited interest. 

The result, therefore, is that the decree of the Court below, 
in so far as it qualifies the rights of the plaintiff and defendant 
No. 1 by declaring them to be subject to certain customary rights 
of the different classes of raiyats of Gadi Domechanch, must be 
set aside, and we direct that such qualification be expunged from 
the decree ; we further direct that the decree of the Court below 
be varied by adding a declaration that the plaintiff is not entitled 
to take mica or any other underground minerals from the 
jungles. In all other respects the decree of the Court below is 
‘affirmed and this appeal dismissed with costs. 


A. T. M. Decree varied, 
(D) aries 16 T. A. 186. - (5) (1885) L L. R. 12 Calo, 309 
(2) (1841) 4 Bony, 184. -` (6) (1904) 8 O. W. N. 658. 
(8) (1888) L L. R. 9 Galo. 680 (F. B.) (7) (1908) I. L. R.81 Oalo, 314. 
(4) (1877) L. B. 41. A, 313 (8) (1899) I. L R. 33 Mad, 592 
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Before Mr. ¥ustice Mitra and Mr. Fustice Bell, 


BANSI LAL BHAGAT AND OTHERS 
v. 


DURGA PRASAD.* 
MEA rights af, principle regulatixng—Furmal transfer of norigages's 
interest, Y nocemary. 

Ons of the objects which a Oourt of equity ought always to have in view 
is to minimize the number of cases which may arise out of the relation between 
the parties toa mortgage. The equities between the parties may be adjusted 
in one salt by allowing the sub-mortgagee to bring the property mortgaged to 
sale for the amount of the original mortgage > 

Where a rurpeshgi lease of a property was given in favour of the defen- 
danta by D under which tho lessees were to remain in pomemion and pay 
kug aciri to D and the defendants’ sub-mortgaged that property with others 
to the plaintiff, the decree in a suit by the sub-mortgagee should be a decree 
for sale of the leased property for the xurpeshgi amount, less any amount that 
might be recovered by sale of other properties and lem such money as was 
payable by the mortgagees to Das Aug asiri with liberty to D to redeem the 
leased property by paying off the amount thus found. 

In this country no formal transfer or assignment of the mortgagec’s 
interest is necessary to create a sub-mortgage, 


Appeal by the Plaintiffs. 

Suit for sale by sub-mortgagees. j 

The material facts and arguments appear from the judgment. 

Babus Foges Chandra- Roy and Ganesh Dutt Singh for the 
Appellants. 

Babus Mahendra Nath Roy and Karunamoy Bose for the 
Respondent. 

The judgment of the Court was delivered by 

Mitra J.—The facts of this case are somewhat complicäted; 
but they are fully set out in the judgment under appeal and we 
need not repeat them, The equities between the parties have to 
be ascertained on the application of principles which regulate the 
rights of sub-mortgagees. 

The plaintiffs are sub-mortgagees with rede to property 
No. 4 mentioned in the schedule to the plaint. The property 
belonged to` Durga Prasad and he mortgaged it first to one 
Mohan Lal. Then he gave a surfeshgr lease for Rs. 2,200 to” 
defendants Nos. 1 and 4 and the father of the defendants Nos. 2 
and 3. The mortgage money was Rs. 2,000 and the mortgagees 
were to remain in possession under the covenants in the déed ae 


~ “Appeal from Appellate Dearee No 420 of 1907, against the 
HL P. Duval, Esq., District Judge of Patna, dated the Pos anaha aa 
jag cated the Baba Baj Krishna Banerji, Subordinate Judge, an out 
ted the Sth Juno 1906, x 
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pay as Aug asiri a certain sum to Durga Prasad. Mohan Lal’s 
debt was paid off by the mortgagees, In order to pay off the 
debt due to Mohan Lal and for other purposes, the mortgagees 
sub-mortgaged property No. 4 as well as three other pees 
of theirs to the plaintiffs, 

After the execution of the sub-mortgage, the mortgagees 
failed to pay the Aug asri to Durga Prasad. Durga Prasad 
instituted a suit for rent, though the suit might be dealt with asa 
suit on a contract between the parties and not strictly as suit for 
rent. He got a decree and sold the interest of the mortgagees. 
It is not clear what was the precise interest which was sold 
whether it was the lease-hold interest or the entire surfeshgr” 
interest. It is unnecessary, however, to discriminate between 
interest of the mortgagees and their interest as leasees, because 
the two interests were combined and the sub-mortgagees, the 
present plaintiffs, not having been parties tothe rent suit or 
suits and their sub-mortgage not having been dealt with under 
the procedure laid down under section 167 of the Bengal Tenancy 
Act, the sub-mortgage must be considered as subsisting notwith- 
standing the sale of the lessee’s interest. The sub-mortgagees 
had either the right to redeem the interest which was acquired 
by Durga Prasad or to sell the interest of their mortgagors, the 
original mortgagees. The decree in such acase would be a 
decree for sale of property No. 4 for Rs. 2,000 less any amount 
that might be recovered by sale of other properties.and less such 
money as was payable by the mortgagees to Durga Prasad as 
Aug asiri with liberty to Durga Prasad to redeem property No. 4 
by paying off the amount thus found. The Subordinate Judge. 
did not pass a decree exactly in that form. He, however. passed 
a decree which satisfied the eee -but Durga Prasad was 
not satisfied. 

The learned siaga for the “plaintiffs, spriin has not 
attempted to support the decree of the first Court in so far as 
its form is concerned. He contended that the decree should ne 
a decree as in an ordinary mortgage suit with limitations as to 
marshalling and as to rights purchased by Durga Prasad under 
his decree, On the other hand, it has been contended by the 
learned counsel for Durga Prasad that, as sub-mortgagees, the 
plaintifs have not the right to bring the mortgaged property 
to sale, ‘ | 

Two authorities have been tited before us AA the Repoits 
Gf the Allahabad High Court and also a-case of he Madras High - 
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Court in which a contrary view was taken.” One of the objects 
which a Court of Equity ought always fo have in view is to 
minimize the number of cases which may arise out of the rela- 
tion between the parties to a mortgage. The view taken by 
the Allahabad High Court would involve the necessity of two 
suits, a suit on the sub-mortgage and, after the foreclosure of 
the interest of the sub-mortgagors, a suit on the original mort- 
gage ; whereas, according to the practice which is followed in the 
Courts of Equity and the Madras High Court, the equities 
between the parties may be adjusted in one suit by allowing the 
sub-mortgagee to bring the property mortgaged to sale for the 
amount of the original mortgage. 

The second difficulty attempted to be raised in the plaintiffs’ way 
is that there was no formal transfer or assignment of the surpeshg? 
interest, but no formal assignments are necessary in this country. ` 

The original mortgagees failed to pay to Durga Prasad the 
‘hug asiri for a time and Durga Prasad had to bring suits for 
arrears of rent. If an account were taken between the swrpesh- 
grdars-and Durga Prasad, the amount payable as Aug asiri would’ 
have to be taken into consideration and a reduction would have’ 
been allowed from the mortgage money. Durga Prasad is 
entitled to the benefit of this amount. The amount has been, 
found on calculation to be Rs. 805-14-5 gds. This amount should 
‘be deducted from the sum of Rs, 2,000 and an order should be 
made for sale of property No. 4 for the balance, if the balance 
‘be not further reduced by the sales of properties Nos. 1 to 3. 


: As regards the subsequent period from the date of sale, we - 


are of opinion that the balance thus found should bear interest 
“at 12 percent. per annum. The sum of Rs. 194 and odd which 
is in deposit in Court may be paid back to Durga Prasad. 
“The plaintiffs will get their costs in this litigation from thé 
.defendants Nos. 1 to 4. As between the plaintiffs and Durga 
„Prasad, each party will bear his and their own costs throughout, 
The costs payable by the defendants NDA 1 to 4to the plaintiff, 
should be added to their mogge money. ~~ 

A. TM, A | Appeal allowed, 

* (1. L B, 18 AIL 118 and I, L. R. 87 All, 11 end I, Ze R 20 Mad. 88. 


The Allahabad onses wore overruled by T, L. B. 39 All 286 F. B. See also 
5A. LJ, B, 402—Rep] ‘ 
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CRIMINAL REFERENCE. 


Before Mr. Fustice Hohawood and Mr. Fushce Ryves. 


ORIMINAL. EMPEROR 
lank | v. 
1 
= ABDUL RAHAMAN.* 
November, 28. - 
December, 8, 14, minal Procadure Coda (Act V af 1308), Boo. 307—Referencs to Thigh Oowrt 


OSGA —Jury's verdict, not porcerse—Intorfarence on facts—Penal Ovde (dot 
XLV of 1860), Bso. 301—Auiempt at murder— Inability for act dono— 
Oonseguênoes intended not happening — Accident, 


It cannot be sald that as a general principle, the High Oonrt will not, ina 
reference under section 807, Orimmal Procedure Code, disturb the verdict of a 
jury if mach verdict is not perverse, In such a case, it is the duty of the High 
Oourt to go through the whole evidence in the case and after giving due weight 
to the verdict as well as to the opinion of the Judge, to come to thelr own 
findings on that evidences. 

King-Emporor v. Lyall (1, followed, 

It is not improper for a Judge to refer a case to the High Oourt under 
section 807, Orıminal Procedure Code, merely because there is a weak link in the 
evidence for the prosecution to which ha drew the attention of the jury and 
asked them to pause and consider it before returning their verdiot, 

Emperor v. Ohidghan Gosain (3) distingmshed, 

Where the accused, a young man of 25 and accustomed to shooting, was 
found to have fired at a person at a distance only of some six paces, the 
cartridge containing shot of about No. 6 size; 

Heid, he must have known that his act was very likely to cause death. 
If the person shot at had died, the accused would undoubtedly be guilty of 
murder. The fact that the back of the chair on which the victim was seated 
intercepted a number of pellets and thus avoided a fatal result eannot reduce 
the affence from one under section 807, Indian Penal Oode, to one under section 

“824, Indian Penal Code. j 

lf a person who has an eril intent does an act which is the last possible 
act that he could do towards the aocomplishment of « particular arime that he 
has in his mind, be is not entitled to pray in his aid an obstacle intervening not 
known to himself, Ifhe did all that he could do and completed the only 

_ remaining proximate act in his power, he cannot escape criminal responsl- 
bility because the consequences which he expected to ensue were prevented 
from ensuing, 3 

Einperor v, Madah (8) followed. 


Reference under section 307 of the Criminal Procedure Code. 
Charge of attempt at murder. 


The facts and arguments appear fully from the judgment. 


*Orlminal Reference No 88 of 1908 under seotion 807, O:iminal Procedure 
nade, by H, W. 0. Carnduff Esq , Sessions Judge of Patne on the 25th Beptem- 
(1) (1901) L L, R. 39 Oale. 128. (2) (1908) 7 0. W.N, 185. 

(8) (1891) L L, B, 14 AN, 88, 
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Mr. Mehta and Babus Hari Bhusan Mukherji and Harendra 
Krishna Mukherji for the Accused. 

Mr. Orr and Babu Narendra Kumar Basu for the Crown, 

C. A. We 

The judgment of the Court was delivered by 

Eyves J.—Abdul Rahaman was tried by the Sessions Judge 
of Patna and a jury on a charge under section 307 of the Indian 
Penal Code on the 22nd of September last, the fury returned a 
unanimous verdict of not guilty. The learned Sessions Judge, 
however, disagreeing with the jury who, he thinks, were led away 
by the forcibly expressed arguments of counsel for the accused, 
has referred the case to us, under the provisions of section 307 of 
the Criminal Procedure Code. 

Before us it has been argued by the learned counsel on 
behalf of the accused that this is-not a case which should have 
been referred to us under that section, because the learned Judge 
himself in his charge to the jury, drew their attention, in 
particular to one peculiar circumstance in the evidence for the 
prosecution and told them that, having regard to that circumstance, 
they should certainly pause and consider it carefully before return- 
ing their verdict, and it was, therefore, fairly open to the jury, 
having regard to this weak link in the prosecution evidence, 
to acquit the accused. We will refer more particularly to this 
feature of the case later. Reliance was placed on the case of 
King Emperor v. Chidghan Gossain (1). In that case this Court 
observed that the Sessions Judge should not have made a reference 
‘tin a case in which the evidence for the prosecution was, on his 
own showing in his charge to the jury, so open to hostile criticism 
as to justify the jury in regarding it with suspicion.” There is 
no resemblance whatever between that case and this. It was 
next contended that, as it was open to the jury, on their 
view of the evidence, to acquit the accused and that their 
verdict cannot fairly be called perverse, we should not set it 
aside. The provisions of section 307 0f the Criminal Procedure 
Code, however, are very clear. On a reference under that section, 
this Court has all the powers of an appellate Court and it is 
our duty, after considering the entire evidence and giving due 
‘weight to the opinions of the Sessions Judge and the jury, to 
form our own opinion. If authority is required for this proposi- 
tion, vide the case of King Emperor v. Lyall (2). The evidence in 
this case seems to us very clear and convincing. Babu Harihardhari 


(1) (1008) 7 0. W, N. 188. (2) (1901) LL, B. 29 Calo, 128, 


438: 
OBRININAL. 
1908. 
—— 
Emperor 


*. 
Abdul Rahaman, 


December, 14, 
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UBIMINAL, Singh died recently and his estate was taken under the Court of 
1908, Wards and Gopal Narain Singh a relative was associated in its 
management as Honorary Superintendent. Babu Harihardhari 
Singh left surviving him two widows and one Mussammat Gunna, a 
concubine, who was the mother of the accused. These widows 
Byres, J. quarrelled about Mussammat Gunna with result that Gopal 
Narain Singh reported to the District Magistrate against Mussam- 
mat Gunna. This was in June last. In consequence a notice was 
served on the woman to quit the family residence at Bharatpore - 
and her monthly allowance was stopped. On the 2nd or 3rd of 
July last, the woman and her son, the accused, left Bharatpore 
and went to reside as guest of the elder widow of Babu 
Harihardhari Singh who was staying at the residence of Babu 
Dhanukdhari Singh, a brother of the deceased, at Ular. On the 
morning of the 6th of July, Gopal Narain Singh went 
to Ular to pay a visit at the house of Babu Dhanukdhari 
Singh. He was shown into a 4utr¢ where Dhanukdhari Singh 
was lying down as he was indisposed. Gopal Narain seated himself 
in a chair and then began to converse. Soon after the accused came 
into the room, sa/amed, and very soon after went out through 
a door leading to the next room. Immediately afterwards, there 
was a report of a gun. Gopal Narain felt himself hit and, looking 
round through the door, saw the accused in the act of throwing 
down a gun and running off. He then and there called out 
“ Abdul has shot me.” Dhanukdhari corroborates this evidence in 
every particular except that he does not say that he saw the 
accused after he had left the room immediately before the shot 
was fired. From the place where he was lying down it was 
impossible for him to have seen the accused. Two servants of 
Gopal Narain who had accompanied him were seated outside the 
dalan. They say that they saw the accused walk into the room 
next to that in which Gopal was seated. He hada gun in his 
hand and, as he entered, he removed his shoes. Very shortly 
after, there was the report of a gun and the accused ran out and 
away barefooted and empty handed. They rushed into the 
assistance of their master. Another witness, who is entirely 
independent of either party, Bhagaru, was that morning engaged 
in a piece of work inthe Osara. He entirely corroborates the 
story told by the servants of Gopal Narain. From the charge 
to the jury it appears that a very strong point was made by the 
defence against the credibility of these two servants because, on 
their own showing, they made no attempt to arrest the accused, 


nooner 
Emperor 
TG, 
Abdul Bahaman. 
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Inspector found this gun, there was no cartridge in it and, 
strangely enough, ‘no one seems to have examined it to see 
whether it showed marks of having recently been discharged. 
The gun was rusty and of course it was impossible at the time 
of trial to come to any conclusion from its appearance. When 
the chowkidar was sent off hurriedly to the thana, no notice 
apparently was taken either of the gun or of the shoes, At any 
rate, they were not sent to the thana with the chowkidar. On 


‘this and some other circumstances relating to the evidence about 


this gun, a yery elaborate defence was raised in the Court below 
and was also pressed upon us. As to whether this gun did or 
did not belong to the deceased Harihardhari, there is some 
confusion in the evidence. On the one hand, it is stated that 
he had, in all, three guns and that, on his death, they were taken 
charge of by the Court of Wards and it, therefore, follows, it is 
argued, that the accused could not have obtained possession 
of it. But this is not necessarily the case. Although the movable 
property of the deceased was no doubt formally taken charge 
of by the Court of Wards, there is nothing to show that the 
gun or any other of his movable property was removed . from 
his house and placed in the separate custody of any official of the 
Court of Wards ; or it may also be, that the wyidence as to his 
possessing only three guns is mistaken. On the other hand, there 
is positive evidence that this gun, which is of a peculiar pattern, 
had been presented to the ‘late Harihardhari and that it had 
been frequently used by his son the accused, during his life time 
and the witness Imrit, who was a servant of Gopal and lived 
in the same village as the deceased, swears that he had often 
seen the accused, going out with this gun and saw it in his hand 
that morning. The theory of the defence is that in reality Go 

Narain was shot by Abu a son of Dhanukdhari, ga 
for this was that there was ill-feeling between Dhanukdhari and 
Gopal, because Dhanukdhari was fighting a case against the Court 
of Wards with reference to some of the deceased’s estate and that 
Gopal was helping the Court of Wards ; that in order to shield the 
real culprit Abu, a wholly false charge has been laid against Abdul 
Rahman and that the real gun with which the shot was fired has 
been spirited away and the gun in Court substituted forit. Great 
stress was laid in the Court below as well as here on the fact 
that no cartridge was.found in the gun when it was taken charge 
of by the Daroga. The learned Sessions Judge seems to havé 
been very much impressed by this circumstance and-he told the 


‘ 
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jury that “if it was the gun used it is clear that some one must, 
have tampered withit. Either the cartridge was extracted or 
another and unused gun was substituted. The circumstance 
should certainly make you pause, and I hope you will consider it 
carefully. The prosecution are unable to offer any explanation 
whatever. The Sub-Inspector tells you the fact quite frankly and 
all that can be suggested is that the cartridge may conceivably 
“have been removed by some one either advisedly or thoughtlessly. 
The story that the rea] gun was carried away by the criminal and 
that this gun was substituted means that a colossal blunder 
was made by those who connected a truly diabolical plot against 
the unfortunate prisoner.” This is the passage in the charge 
of the learned Sessions Judge to which we referred at the 
beginning of this judgment which, according to the learned 
counsel, justified the jury in acquitting the accused. This seems 
to us, however, not to be so very important. It is a fact that 
no cartridge was found in the gun, but it is quite possible that 
the accused, if he was in the habit of using this gun, should 
have himself had removed the cartridge after firing and thrown 
it away when he got clear of the house. Had there been 
evidence to show that the gun, when found, had been examined 
found to. be quite clear, that would have been a very 
nt thing; but there is no evidence of any examination 
been made of the gun, much less, that the inside of 
el was not foul, There are so many other circumstances 
e it so highly improbable, that we cannot give credence 
raion suggested by the defence. In the first place, 










chosen that occasion when suspicion would inevitably fall on them- 
selves. Gopal Narain had come to their house accompanied by two 
servants who were seated outside. In the next place, it involves 
the necessity of Gopal instantly consenting to conspire with his 
enemy Dhanukdhari in shielding his guilty son and throwing the 
blame on the accused against whom he could have no personal 
animus, although the accused might well have motive for revenge 
against Gopal who had, only a few days before, succeeded in 
turning his mother out of her bouse. It is abundantly proved 
that Gopal Narain at once said that hesaw the accused putting 
down the gun immediately after he was shot and it is also proved 
that he could have seen this if he had turned his face in the 
direction from which the shot was fired. The evidence may be 
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shortly summed upas follows: Gopal Narain was undoubtedly’ 
shot as’he was seated on a chair inside Dhanukdhari’s room ; 
fortunately, no very serious hurt was caused as the pellets with 
the excdption of two which struck the abdomen only lodged in 
the outside of his ‘thigh.and no vital spot was reached. Imme- 
diately before the occurrence, the accused who happened to be 
staying at the time in Dhanukdhari’s house was seen to enter 
the room, next to that in which Gopal was seated, with a gun in 
his hand. He removed his shoes and probably put down the 
gun before entering the room where Gopal and his brother were. 
He entered the room and left it soon after. A shot was fired, 
Gopal was hit and, turning round, he saw the accused in the act 
of throwing down a gun and making off. At least three witnesses 
who had seen the accused enter the house with the gun in 
his hand, saw him running away barefooted and empty-handed 
immediately after. The information was very promptly laid 
against the accused who himself was caught a mile away in the 
course of the morning and taken to where the Daroga was: 
Then, there is positive evidence that the shoes and gun found 
just outside the door of the room in which Gopal was shot, had 
been in the possession of the accused that morning. The casg 
seems to us to have been conclusively proved. We haven 
consider what offence the accused committed. The | 
Judge in his charge to the jury and in his letter of refer 
us seems to think that he should be convicted not of an 
to murder but, under section 324 of the Indian Penal e, of 
having voluntarily caused hurt by means of a dangerous weapon, 
He seems to think that the accused was accustomed tothe use 
of fire-arms and, if he had wished to murder the accused, he 
would have aimed at some vital part. Asthe shot took effect 
chiefly on the thigh of Gopal Narain, he thinks that his intention 
was merely to cause hurt. It seems to us that this would bea 
very dangerous view to adopt. The accused is a young man of 
25 years of age. He fired at a distance of some six paces, the 
cartridge containing shot about No. 6 in size, He must have 
known that to fire at the body of a man at such close range was 


‘very likely to cause his death and, had Gopal Narain died in 


consequence of being shot, there is no doubt the accused would 
have been guilty of murder. We entirely agree with the case of 
Queen Empress v. Nidha (1). Had the shot taken effect on or 
about the feet of Gopal Narain and caused no serious injury, 


(1) (891) L L. B, 14 All. 88, 
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ave might have been able to infer that he intended nothing more 
than to cause hurt. As it is, Gopal Narain had a most provi- 
‘dential escape, as it appears that the back of the chair intercepted 
a number of pellets which otherwise would have penetrated 
his body with possibly fatal result, As pointed out in the 
Allahabad case just referred to "if a person who has an evil 
intent does an act which is the last possible act that he could do 
towards the accomplishment of a particular crime that he has in 
his mind, he is not entitled to pray in his aid an obstacle 
intervening not known to himself. If he did all that he could do 
and completed the only remaining proximate act in his power, 
Ido not think he can escape criminal responsibility, and this 
‘because, his own set volition and purpose having been given 
effect to their full extent a fact unknown to him and at variance 
with his own belief intervened to prevent the consequences of 
‘that act which he expected to ensue, ensuing.” 

We, therefore, convict Abdul Rahman under section 307 and 
sentence him to 4 years’ rigorous imprisonment. 

We give this lenient sentence because we think it possible 
that the accused had not premediated the murder of Gopal 
Narain. He may not have known that he was there when he 
came into the room and he may then in a moment of sudden 
anger have recklessly used the gun which was fortuitously at 
‘hand against Gopal Narain who was no doubt he thought, his 
enemy, without positive and deliberate intention of killing him. 


IN, E. B, \ Accused convicted, 
Before Mr. Fustice Holmwood and Mr. Fustice Ryves, 
EMPEROR 
v. 


NEPAL SHIKARY.* 


Orimingl Procedure Coda (Aot V of 1898), Soos. 110, 123 (3), 303—Preridency 
Magistrate, record of evidenoo— Detention in custody on failure to furs 
nish soourtty— Association with bad charactors, proted and reputed— 
Previous conviction, | 


Section 884 of the Oriminal Procedure Code does not apply to oases under 
‘ection 110 where the accused has faled to furnish security and has been 
detained in prison, pending reference to the High Court under section 12812). 

The Presidency Magistrate must in such « case record the evidenoe, though 
not as folly as a Mufamil Magistrate should do, 


“ @ Criminal Reference No. 3 of 1908 by P, N. Dutt Esq., Presidency Magts- 
trate of Onlontta, dated 31st September 1908. 
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Sheikh Babu v. Emperor (1) and Shein v, Queen Kmuran. @) distin guiahed, 

Emperor y, Tula Khan (8) relied on, 

_ Evidence of reputation of associating with bed characters must be of 
association with p ered bad characters, not merely reputed ones, 

Previous convictions are not substantive evidence in a case under section 110 
of the Criminal Procedure (ode, though they may have an effect in deciding 
for what length of time, the accused 18 to be bound down, 

Reference by the Presidency Magistrate. 
Case of bad livelihood. 


The facts of the case were shortly as follows :— 

On a search of the accused’s house, many articles suspected 
to have been stolen were found out and they were in some cases 
identified by the owners of burgled houses as their property. 
The accused was thereupon put on his trial before the Deputy 
Magistrate of Sealdah for dishonest receipt and retention of 
stolen properties. The case was withdrawn by the police who 
started a case under section 110 against the accused. 

The evidence given at the trial consisted of (1) statement of 
one Dhup Narain who confessed to having accompanied the accused 
in some of his nocturual expeditions outside Calcuttato commit 
burglary ; (2) statements of a coachman and others who had seen 
the accused and Dhup Narain going out at nights; (3) statements 
of persons who suspected the accused to be a habitual thief and 


‘an associate of bad characters ; (4) identification of the property 


‘found on search, and (5) evidence of previous convictions. 

The accused was ordered to execute a bond for Rs. 1,000 
with one surety in the like amount to be of good behaviour for 
three years, in default to undergo rigorous imprisonment for the 
same period. He failed to furnish the security required and the 
case was referred under section 123(2) of the Criminal Procedure 
Code to the High Court for orders. 

Babus Manmatha Nath Mukherji and Hari Bhusan Mukherji 
for the Accused. | 

The Deputy Legal Remembrancer (Mr. ¥. W. Orr) for the 
Crown. 

The following judgment was delivered : 


This is a reference in the-case of one Nepal Siika, who 
having failed to furnish security for Rs. 1000 under section 110 
by order of the Presidency Magistrate, Calcutta, was liable to 
rigorous imprisonment for three years on reference to this Court, 


(3) (1908) 1. L. B. 88 Calo. 1088. (3) (1888) I. L B. 16 Calo, 799, 
(B) (1008) I. L. B 80 Al. 3 
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The first point which strikes us is that section 362, Criminal 
Procedure Code, does not apply to cases under section 110 where 
it has become necessary to make a reference to the appellate 
Court. The case of Sheikh Babu v. Emperor (1) to which one 
of us was a party does not refer to a case of this nature. It refers 


to cases which are held to be not appealable and in which no 


reference has to be made. There it was held that the section 
speaks of substantive sentences of imprisonment and not impri- 
sonment on the failure of the accused to carry out an order as to 
fine or security, and the case of Schein v. Queen-Empress (2) was 
relied on. That case we find merely lays down the doctrine that 
no appeal lies from a sentence of six months’ rigorous imprison- 
ment or a fine of Rs. 200 or further period of three months’ simple 
imprisonment passed by a Presidency Magistrate. This therefore 
leads us to find that the case which we have cited can be clearly 
distinguished from the present one aud we are fortified in this 
opinion by a very recent case in the Allahabad High Court, 
Emperor v, Tala Khan (3). It was there argued also by one of 
us who was then at the bar that "in this case two questions would 
arise, (1) whether the words ‘detained in prison’ in sub-section (2) 
of section 123 of the Code of Criminal Procedure, are equivalent 
to imprisonment in jail or to detention in custody, and if the 
former, t.e., imprisonment, do the provisions of section 397 of the 
Code apply to the case of a person imprisoned in default of 
furnishing security who is subsequently convicted and sentenced 
to imprisonment for an offence.” It was then argued that in a 
case where the accused was unable to furnish security for good 
behaviour and where he was liable to three years’ rigorous impri- 
sonment and that sentence could not be inflicted without the 
confirmation of a superior Court, that was a substantive sentence 
of imprisonment. That view was accepted by the Allahabad 
High Court which went a good deal further and held that the 
same doctrine applies to every case under section 110. But we 
need not go so far as that, as in fact we are precluded from doing 
so by the ruling in the case of Sherk Babu v. Emperor (1). But 
we do not think that in a case where a Presidency Magistrate 
finds it necessary to refer a sentence of three years’ rigorous 
imprisonment to this Court that he must provide us with the 
same materials as we get in a similar case from the mufasil 
‘Court. This is only one of the reasons why we would direct a 


(1) (1906) L L. B. 88 Calo. 1088, (9) (1889) L L. R. 16 Oalo, 709. 
(8) (1908) I. I, B, 80 All. 884. 
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new trial in this case. There were substantive charges of receiv- 
ing stolen property against the accused and he had been before 
the Police Court at Sealdah for some time. The police withdrew 
those cases and he was released. He was re-arrested as he was 
leaving the Court on a charge under section 110, the evidence of 
which is principally identical with that in the cases of receiving 
stolen property in which he had just been discharged. The 
evidence of association dates back from several years and although 
there are indications of such association more recently, the 
„evidence as to that has not been clearly separated from the older- 
and less relevant evidence, and the record excepting that of the 
evidence of the accomplice witnesses is so meagre that it is 
impossible to say that the accomplices are fully corroborated. 
We may also point out that the confession of Dhup Narain, which 
is the first piece of evidence relied on by the Magistrate, was 
-held by him during the trial to be inadmissible. Then again 
another piece of evidence which was used is that the accused was 
-named as associating with certain bad characters who are named, 
There is no evidence that these persons are bad charcters and as 
‘this is evidence of reputation, such reputation can only be based on 
association with proved bad characters and not with reputed. bad 
characters. Then again three of the witnesses at least, Dhup Narain, 
„Biswanath and the-coachman are accomplices and their evidence 
- must be received with caution, Then the previous convictions are 
“not substantive evidence in a case under section 110,Criminal Proce- 
‘dure Code, though they may have an effect in deciding for what 
‘length of time the accused was to be bound down. But it seems 
‘to us that in all this mass of undigested and meagrely recorded 
¿evidence there is a great deal of primd facie ground for suspicion 
‘and that the case ought to be properly tried after eliminating 
that which is not evidence and marshalling that which is evidence 
and after a proper record of the examination and cross-examina- 
‘tion of the witnesses under the provisions of section 117, Criminal 
. Procedure Code. s 
| We accordingly set aside the order of the learned Presidency 
_ Magistrate and direct that the case be retired. In the meantime 
_the accused will furnish bail to the satisfaction of the Presidency 
Magistrate, 


Case remanded, 
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aid of cxsoxtion— Court oom potent to entertain application for anoentiun by 
a transferee of the CATES ALON Act (XV of 1877), Bok. IZ, 
Art, 179, Ol. 4. ` 


An application by the transfereo of a decree for execution after substitution 
of his name can be entertained only by the Court which passed the decree, and 
“ the Oourt to whioh the decree has been transferred has no jurisdiction to 
entertain it. ` 

Amar Ohundra Bansrjoo v, Guruprosunno Muherjos (1) referred to. 

Where a decree is, on an application for transfer, duly transmitted with the 
necessary certificate by the Court which passed the decree to another Court for 
exeontion, it then becomes the duty-of the Court to which the decree is 
transmitted to execute the deores, under section 286 of the Oode of Otvil 
Procedure with the same powers as ifthe decree had bean passed by itself, 

‘ When, however, an application invites the Court to take an action which 
itis not competent under any ciroumstanoces to take, when, In fact,it invites 
the Court to grant a relief which the Court is not oompetent, under any 
circumstances to grant, the application la not one in accordance with law. _ 

Puras Chandra v. Radha Nath (2), Pandarinath v. [ilachand (3), Khot v. 
Onkar (4), Chattar v. “Nawal Singh (5) and Munawar Tiusain v uani Na (8) 
referred to. 

" An application for execution of a decree made by the legal representative 
of a deceased decree-holder without the production of- the certificate made ee on os Bt 
enscntial by ection 4 of the Succession Certificate Act (VII of 1889) fa neverthe- i 
les one made in aocordance with law within the meaning of Article 179, 
clause 4, of the Limitation Act (XV of 1877). 

Brojo Nath v. Isswar’ Chuadra \7), Hafiruddin v, Abdool Asis (8), Mangal 
Khan v. Stlimullckh (94, Balhishan v. Wagar Sing (104, Alagirisamy Naidu v, 
Vonkatachellapathy (11) and Abdul Majid v.. Mukamad Faisullah: (12) 
referred to, ; 


- © Appeal from Appellate Order No, 369,0! ai nat an order of R. G, 
Drake-Brockman, Esq, District Judge of Daooa, da the 27th May 1907, 
setting aside an order of Babu Gopal Chandra Banerjee, Subordinate Judge ot 
Paces, dated the 7th March 1907. 
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An application made by the person, entitled to the benefit of the decree, 
to the Court, whose duty it isto execute the decree, and which, upon the 
production of the certificate contemplated by section 224 of the Code of Civil 
Procedure, becomes competent to proceed with execution at once on the basis of 
the original application, is one in accordance with law, within the meaning of 
Art. 179, clause 4 of the Second Schedule of the Limitation Act. 

The language of Articole 179, ought not to be strained in favour ofa 
judgment-debtor, who has not paid his just debts, 

Adhar Ohandra v. Lal Mohan (1) referred to. 

When a deciee of one Court has been transmitted to another Court for 
execution, the latter Court has'jumsdiction to entertain the application for 
execution even if a previous application had been struck off for default, and it 
retains ite jarisdiction to execute the decree until execution has been withdrawn 
from it or until it has fully executed the decree and has certified that fact to 
the Court which sent the decree or has cxecuted it so far as that Court is able to 
do withm its jurisdiction and certifles that fact to the Court which sent 
the decree, 

Bagram v. Wire (2), Abda Begam v. Musaffar Husen (8) referred to, 

Rajah Bhoop Singh v. Swabur Dait (4) explained as over-ruled, 

Puddomoncs v, Muthooranath (5) and Mukesh Narain v, Kishanwnd (6) 
followed. 


Appeal by the Decree-holder. 

Application for execution of decree. 
_ The facts of the case and the arguments appear fully from 
the judgment. 

Babus Fogesh Chandra Roy and Shama Charan Roy for 
the Appellant. 

Babus Satis Chandra Ghose and Surendra Nath Ghosal for 
the Respondent. ` 

C, A, V. 

Tho judgment of the Court was delivered by 

Mookerjee J.—This is an appeal on behalf of the decree- 
holder against an order of the District Judge of Dacca reversing 
the order of the Subordinate Judge, who bad allowed execution 


~ to proceed. The decree now under execution was obtained 


against the judgment-debtor so far back as the 26th November 

1894 in the Court of the Subordinate Judge of Rungpore by the 

execútors to the will of one Bhagirath Das. The first execution 

proceeding was in 1896, and was followed by the second nearly 

three years later; to the details of this it is not necessary to 

refer for our present purposes. On the 13th November 1899, ' 
(1) (1887) 10. W. N. 676, (4) (1868) 6 W. B, Mis, 47. 


(3) (1868) 1 B, L, R. F. B. 91, (5) (1878) 20 W. R188; 13 B. I; B, 411, 
(8) (1897) 1. L. R. 20 All 129, (6) (1862 9 M. L A, 824 (828.) 


Vor. IX] HIGH COURT, 


the decree-holders applied to the Rungpore Court for transfer of 
the decree to the Court of the Subordinate Judge at Dacca for 
execution. On the 18th January 1900, the usual certificate was 
transmitted to the Dacca Court under section 224, Code of Civil 
Procedure, in due course; the executors who had been granted 
letters of administration pendente minoritate of Monorath Das, 
the beneficiary under the will, were discharged, and the estate 
passed into the hands of the said Monorath Das, who is the 
appellant now before us. On the 12th November 1902, Monorath 
applied to the Court of the Subordinate Judge at Dacca to 
execute the decree on the basis of the certificate previously 
received from the Rungpore Court. This application was made 
in the usual tabular form under section 235 of the Code and 
contained a recital that the interest of the original decree- 
holders, the executors to the estate of Bhagirath Das, had vested 
in the applicant, who had consequently become -entitled to 
proceed with the execution. As the name of Monorath Das 
did not appear onthe face of the record or in the certificate 
received from the Rungpore Court, the Subordinate Judge 
granted him time, which was subsequently extended on his 
application, to enable him to produce an amended certificate 
from the Rungpore Court. On the 15th January 1903 Monorath 
applied to the Rungpore Court for substitution of his own name 
as decree-holder and that Court issued a fresh certificate on the 
28th March following, apparently after notice to the judgment- 
debtor. On the 4th October 1904, Monorath applied to the 
Dacca Court on the basis of the new certificate ; he prayed that 
the application might be treated as part of the original 
application of the 12th November 1902 and an order for execution 
made. A notice under section 248, Civil Procedure Code, is said 
to have been served by order of Court in this proceeding, and, 
as no objection was taken on behalf of the judgment-debtor, 
attachment was directed to issue. The decree-holder, however, 
did not take any further steps, and, as the judgment-debtor 
also did not appear, the execution proceedings were struck off 
on the 6th June, 1905. On the 21st June, 1905, Monorath 
again applied to the Dacca Court for execution of the decree. 
Notice was served on the judgment-debtor and order for 
attachment was made. The judgment-debtor appeared and 
objected that all the previous proceedings in the Rungpore 
as well as the Dacca Court had been taken without service 
of notice on him and that the application was barred by 
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limitation. There was no enquiry into any of these allegations 
and no adjudication: As the decree-holder did not take any 
further steps, the case was dismissed for non-prosecution on the 
24th March 1906 ; but the order made on that occasion stated 
that the attachment was to subsist. On the 12th April 1906, the 
application which initiated the present proceedings was made to 
the Dacca Court. Objection was at once taken by the judgment- 
debtor that the execution was barred by limitation. The Subor- 
dinate Judge held that the application of the 12th November, 
1902, was an application in accordance with law and to the proper 
Court to take some step in aid of execution and was therefore 
sufficient to save the decree from the bar of limitation. Upon - 
appeal the District Judge has held that the view taken by the 
Subordinate Judge as to the effect to be attributed to this applica- 
tion is erroneous, and he has consequently dismissed the application 
for execution as barred by limitation. The decree-holder has now 
„appealed to this Court, and it has been argued on his behalf that 
the application of the 12th November, 1902, does save the decree 
from the bar of limitation. In our opinion this contention is 
well-founded and must prevail, . 
It was ruled by this Court in the case of Amar Chundra 
Banerjee v. Guruprosunno Mukerjee (1) that an application by the ` 
transferee of a decree for execution after substitution of his name 
can be entertained only by the Court which passed the decree, and 
that the Court to which the decree has been transferred has no 
jurisdiction to entertain it. It is not necessary for our present 
purposes to consider whether this rule can be made to harmonise 
on principle with the decision in Sham Lall Pal v. Modhu Sudan 
Sarcar (2); which is apparently an authority for the proposition 
that, when a decree has been transferred for execution and one 
of the judgment-debtors dies during the pendency of the execu- 
tion proceedings, it is competent to the Court to which the decree 
has been transferred for execution, upon application made by the 
judgment creditor, to execute the decree against the legal 
representatives of the deceased judgment-debtor after issue of 
notice under section 248, Code of Civil Procedure. We shall assume 
that the rule laid down in Amar Chandra Banerjee x. Guru- 
prosunno Mukeryee (1), is founded upon a correct interpretation 
of sections 228 and 232 of the Code, In the present case, there- 
fore, when, upon the attainment of majority by Monorath Das, 
the beneficiary under the will, the authority of the executors 
| (1) (1900) I. L. R, 37 Oalo, 488. (2) (1895; L L. B 28 Calo, 588, 
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terminated, their interest in the decree must be taken to have s Crvin, 
been transferred by operation of law from them to Manorath 1908, 
Das within the meaning of section 232, Code of Civil 
Procedure. ~Manorath, therefore, before he could proceed 
with execution of the decree in any Court, must have armed aoe 
himself with authority from the Court which made the decree.  ¥ookerjw, J. 
It may be conceded, therefore, that if on his application ~ 

the Dacca Court had proceeded to execute the decree, the 

execution proceedings might have ultimately proved infructuous.. 

Nevertheless, this does not by any means conclude the question, 

whether the application of the 12th November 1902, may not 

still be treated as an application “in accordance with law to 

the proper Court for execution or to take some step in aid of 

execution of the decree” within the purview of Article 179, 

clause 4, of the Second Schedule to the Limitition Act of 1877. The 

Dacca Court had received from the Rungpore Court the decree 

for the purpose of execution, and it was, therefore, its duty to 

execute that decree, provided that the proceedings were initiated 

by a person entitled and authorized to do so. It may be conceded 

that Manorath could not have proceeded with execution upon his 

application of the 12th November 1902 till he had obtained an 

order from the Rungpore Court in his favour under section 232, 

Code of Civil Procedure. But did his failure or omission to 

produce such an order at the moment when the application to 

the Dacca Court was made, entirely vitiate tbat application? In 

our opinion, it did not. In order to determine the precise effect 

of that application upon the question now before us, we have to 

consider two elements, namely frsé, whether the application was 

made to “ the proper Court ;” and secondly, whether the applica- 

tion was “in accordance with law.” As regards the first of these 

elements, we observe that the expression ' proper Court’ is defined 

by the second explanation appended to Article 179 of the Limitation 

Act to mean “the Court whose duty it is (whether under sec- 

tion 226 or 227 of the Code of Civil Procedure or otherwise) to 

execute the decree.” As we have already explained, the decree had 

been transmitted with the necessary certificte by the Rungpore 

Court to the Dacca Court, and it then became the duty of the 

Dacca Court to execute the decree under section 226 with the same 

powers as if the decree had been passed by itself. As regards 

the second element, we observe that the application was, on the 

face of it, one in accordance with law, for it is not suggested that 

the. application did not comply with the requirements of the 
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Code as to either its form or its contents. Nor has it been denied 
that the application was made by the only person who at the time 
was interested in the decree and was entitled to call for its execution. 
But reliance was placed by the learned vakil for the respondent 
upon the cases of Chattar v. Newal Singh (1), and Munawar 
Husain v. Jani Bijat (2), to show that the application was not 
in accordance with law. Both the cases, however, are distinguish- 
able and are based upon a perfectly intelligible principle, namely, 
when an application invites the Court to take an action which 
it is not competent under any circumstance to take, when, in fact, 
it invites the Court to grant a relief which the Court is not 
competent under any circumstance to grant, the application is 
not one in accordance with law. In the first of the two cases to 
which reference has been made, the Court was invited to arrest 


a judgment-debtor a second time in contravention of the pro- |. 


visions of section 341, Code of Civil Procedure, and also to bring 
mortgaged properties to sale in contravention of section 99 of 
the Transfer of Property Act. In the second case, the Court 
was invited to sell properties not comprised in a mortgage decree 
in execution of that decree before a personal decree had been 
made under section 90 of the Transfer of Property Act. In 
each of these cases, therefore, the Court was expressly asked to 
do something in execution which by law that Court was not 
competent to do in any circumstance. In this state of facts, the 
learned Judges held, and in our opinion rightly, that applications 
of this character could not be treated as applications, in accord- 
ance with law. The same view was taken in the cases of 
Purna Chandra v. Radha Nath (3), fandarinath v. Lila 
Chand (4), and Khet v. Onkar (5). These cases, therefore, do 
not show that the application in the present case was not one in 
accordance with law. 

It was strenuously contended, however, on behalf of the 
respondent, that, as the application was made to the Dacca Court 
at a time when the petitioner had not obtained a certificate from 
the Rungpore Court authorising him to proceed with execution, 
the Court at that time was not competent to grant him any relief 
and that, therefore, the application ought to be treated as one 
made neither to the proper Court nor in accordance with law. 
This argument, in our opinion, is manifestly fallacious. It is perfect- 
ly true that it was a condition precedent to the actual execution 


(1) (1889) LL, R 13 All 64. (8) (1006) 4 0. L. J. 141-143 
(2) (1805) I.L. B 27 AlL 619. (4) (1888) L L. R, 18 Bom, 287. 
(5) (1905) 1 Nagpore Law. Rep. 61. 
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of the decree by the Dacca Court that the petitioner should 
obtain the necessary certificate from the Rungpore Court; but 
nevertheless, as subsequent events showed, he was at the moment 
of the application the person entitled to the benefit of the decree, 
and the Court to which he made the application, was the Court 
whose duty it was to execute the decree previously received by 
transfer from the Court which had made it. The essence of the 
objection is that, at the moment when the application for execu- 
tion was made, the petitioner did not produce the authority from 
the Rungpore Court under which alone he could proceed with 
execution. But once that order was obtained from the Rungpore 
Court, it would relate back not merely to the time of the applica- 
tion but to the time when by operation of Jaw the rights under 
the decree had become vested in him. In support of this view, 
we need only refer to the series of decisions in which it has been 
held that an application for execution of a decree made by the 
legal representative of a deceased decree-holder without the 
production of the certificate made essential by section 4 of the 
Succession Certificate Act of 1889, is nevertheless one made in 
accordance with Jaw within the meaning of Art. 179, clause 4, of 
the Limitation Act. [Brojo Nath v. Isswar Chundra(1), Hafisuddin 
v. Abdool Asia (2), Mangal Khan v. Salimullah (3), Balkishen 
v. Wagar Sing (4), Alagirisamy Naidu v. Venkatachellapathy (5).] 
These cases were decided upon the principle that, when an 
application for execution has been presented by the legal repre- 
sentative of a deceased decree-holder without the production of 
the Succession Certificate, the application is nevertheless an 
application in accordance with law, because, upon the subsequent 
production of the certificate, it would be competent to the Court 
to grant the relief sought. Similarly in the case before us, the 
application was made by the person entitled to the benefit of the 
decree and was made to the Court whose duty it was to execute the 
decree, and upon the production of the certificate contemplated 
by section 224, Civil Procedure Code, it became competent to the 
Court to proceed with execution at once on the basis of the original 
application. In one class of cases, the Succession Certificate has 
to be produced from another Court, namely the Court of the 
District Judge. In the other clags of cases, now before us, the 
necessary authority has to be procured from the Court which 
originally made the decree. But in both classes of cases, upon the 
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production of the authority, the Court becomes entitled to. 
proceed with execution on the basis of the application previously: 
made. The principle which underlies the two classes of cases, 
appears to us to be quite clear and the analogy perfectly 
completed. We may also refer, for illustration, to another class 
of cases, of which the case of Abdoo? Majid v. Muhamad 
Faisullah (1) may be taken as the type. - In that case, the appli- 
cation for execution was presented by a person who claimed to: 
be the transferee of the decree under an unregistered deed of 
assignment. The Court held that the deed was inoperative till 
it was registered in accordance with law. The deed was subse- 
quently registered and fresh application for execution made. 
The learned Judges of the Allahabad Court ruled that the effect 
of the registration was to make the title of the assignee relate 
back to the date of the execution of the document and as there- 
fore the assignee was in fact, the person entitled to call for 
execution of the decree when he made the application, though 
he was unable at that time to prove his title by assignment, the 
application must be treated as one in accordance with law within: 
the meaning of Article 179, clause 4 of the Limitation Act. It has 
been repeatedly held [Adhar Chandra v. Lal Mohan (2)} that the 
language of Art. 179 ought not to be strained in favour of a 
judgment-debtOr who has not paid his just debt, and the view 
that we take as to the applicability of that article to the circums- 
tances of this case, certainly does not go as far as some other cases 
to be found in the books: for instance, the case of Balkishen v. 
Bedmatt (3) where an application was made against persons who 
were not representatives of the deceased judgment-debtor, and’ 


. Bipin Behari Mitter v. Bibi Zohra (4) where an application was 


made against a dead person. In each of these it was held’ that 
the application was one in accordance with law and was sufficient 
to save the decree from the-bar of limitation. We must, therefore, 
hold in the present case that the application of the 12th November 
1902 was one made to the proper Court in accordance with law 
for execution of the decree, which is thus saved from the bar 
of limitation. 

It was finally contended by the learned vakil for the respon- 
dent that after the application of the 4th October, 1904, had been 
dismissed on the 6th June 1905, the Dacca Court had no juris- 


~ diction to proceed with execution upon the application of thé 
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arst June 1905 or that of the rath April 1906, In support of 
this contention, he relied upon the decision of this Court’ in 
Rajah Bhoop Singh v. Sunkur Dutt (1) in which it was held that, 
when a case is transferred by the Court which passed the original 
“decree to another Court in order that the decree might be 
executed, and the proceedings on the application for execution 
had been struck off the file for default, the proper Court to apply 
to for fresh issue of execution is the Court which passed the 
Original decree and not the’ Court to which the decree had been 
transferred for execution. This decision however, must be taken 
to have been impliedly overruled by a Full Bench in Bagram 
v. Wise (2) in which the principle was laid down that when a 
decree of one Court has been transmitted to another Court for 
execution, ‘the latter Court has jurisdiction to entertain the 
application for execution even if a previous application had been 
struck off for default. The same view was affirmed by the 
Allahabad High Court in Abda Begam v. Musaffal Husan (3) 
in which it was ruled that the Court to which a decree had been 
transferred for execution, retained its jurisdiction to execute the 
decree until execution had been withdrawn from it-or- until it 
had fully executed the decree and had certified that” fact to the 
Court which sent the decree, or had executed it so far as that 
“Court was able to do within its jurisdiction and certified that fact 
to the Court ‘which sent the decree. This view is obviously 
supported by %ection 223, Code of Civil Procedure, which 
provides that the Cdurt to which a decree is sent for execution,’ 
shall certify to the Court which passed it, the-fact of such execu- 
tion or, where the former Court fails to execute the same, thé 
circumstances attending such failure: We observe that the Punjab 
Chief.Court has gone’ even further and has held that when a 
decreé has been sent for execution to another Court and return: 
has been made to the Court which passed the decree, an applica- 
tion subsequently made to the Court to which it had been sent 
by the Court which passed it, may be entertained by that Court; 
even though the application is not accompanied by a fresh 
certificate, and that it would be the duty of that Court to grant 
execution, making any enquiry that it considered necessary froni 
the Court which passed the decree, as to execution since the date 
of its first return (Harbhuy v. Mukund Lall (4)]. It is not necessary 
for our present purpose to go quite as far as the Punjab Chief 


(D) AOE W.R Mia. 47. (8) (1897) I. L. B, $0 AlL 188. 
(3) (1868) 1 B. L. R. F. B01- — (4) (1888) ža Punjab Becord 448, 
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“Court has gone, and we must not be taken to approve of the 
extended rule enunciated by that Court. But it seems to us to 
be quite clear, upon principle as well as upon the authorities, 
that, till the Court to which a decree has been sent for execution 
has made its return to the Court’ which made the decree, it has 
jurisdiction ‘to entertain successive applications for execution. 
As was pointed out by their Lordships of the Judicial Committee 
‘Puddomonee v. Muthooranath (1) and Mukesh Narain v, 
Kishanund (2), the mere fact that an execution proceeding has 
been struck off, does not indicate the final determination of the 
execution proceedings in that Court. In this view of the matter, 
it would be impossible to hold that the order of the 6th June 1905 
deprived the Dacca Court of jurisdiction to entertain the 
subsequent application for execution of the decree over which it 
still undoubtedly retained control. We may add, with reference 
to the decision of the Punjab Chief Court to which we have 
referred, that the learned Judges further held that the application 
made to the Court to which the decree has been transferred for 
execution even after it had made its return to the original Court 
might be treated as an application in accordance with law and 
to the proper Court for execution of the decree. The case before 
us is unquestionably much stronger. Here the Dacca Court had, 
at any rate, sersin of the decree and jurisdiction to execute it. 
The only difficulty was that the person who made the. application, 
was not named in the certificate sent from the Rungpore Court 
and had accordingly to produce the necessary certificate in proof 
of the validity of his title to execute the decree. Inthe case 
before the Punjab Chief Court, there was not only this defect of 
the want of the necessary certificate, but also the fact that the 
Court to which the application for execution was presented had 
already made its return to the Court which had sent the decree 
for execution. On all these grounds we feel no doubt that the 
view put forward on behalf of the appellant is well-founded 
on principle and ought to be upheld. 

The result, therefore, is that this appeal must be allowed, the 
order of the District Judge reversed and that of the Subordinate 
Judge restored. This order will carry costs both in this Court 
and in the Courts below. We assess the hearing fee in this Court 
at three gold mohurs. , f ha 
on i me _ Appeal allowed, 
(1) (1878) 20 W., R. 183; 12 B. L. RAN. (2) (1802) 9 M1. A. 324 (895). 
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Before Mr. Fustice Doss and Mr. Fustice Richardson. 
- HARIKISSEN BHAGAT AND OTHERS 
v. 
BAJRANG SAHAI SINGH AND OTHERS.* 

Hindu widow—Salo—Intorest wld how asertainsd—Legal nocessity—Pilgrt- 
mago to Renarce—Hecorsionsr, attestation of doed by—Consent, y tuff- 
oisxt to prore lagal nsocessity— Eetoppsl—Representatires—Surronder, 
doctrine of, if applicable to morigages—Partial incalid sale, effect of. 

The way to find ont whether the hmited and qualified interest of the widow 
or the absolute inheritance passes in sales held m execution of a deoree is to 
examine the real nature of the debts for which the mortgages were executed and 


to see whether or not they were incurred for purposes reoognixel as valid under 
the Hindu law. 


Pilgrimage to Benares is not recognized as a legal necessity by the Hindu law, 

Where a Hindu widow borrows money on mortgage of her husband's estate, 
though the transaction may be concurréd in or consented to by the next rever: 
sioner, such consent or concurrence cannot have the effect of conferring on the 
deed a larger operative power than a mortgage of the limited interest only. 

Sham Sundar v. Achhan Kunwer (1) followed. 

The doctrine of surrender upon which the validity of a eale out and ont of 
the whole or any portition of the inheritance with the consent of all the imme- 
diate reversioners is based cannot be extended to the oase of a mortgage, 

Attestation of a deed by the next reversfoner does not bind his heirs, 

Bahadur Singh v. Mohar Singh (2) followed, 

Where a mle by a widow is partially spa cuits aga R 
necessity, the whole sale must be set aside, the purchaser accounting for the means 
profits and the sums expended for legal necessity being set off against them. 

Deputy Commissionsr of Khori v, KAuajun Singh (3) followed. 

Appeal by the Defendants. 

Suits by the plaintiffs for recovery of possession of certain 
properties. - 

The material facts and arguments- appear sufficiently from 
the judgment. 

Dr. Rash Behary Ghose, Babu Digambar Chatterjee, 
Mouwi Makammad Iskfak and Babu Fatndra Nath Ghose 
‘for the Appellants. 

Babus Umakali Mukherjee, Foy Gopal Ghoska and Khetra 
‘Mohun Sen for the aki A 7 

G. A. V, 


+ Appa trom Original Dear Non 313 and 35 1908 ugatni ehe dewean 
of Babu Tsj Ohandra Mukerjee, Subordinate Judge of Monghyr dated the 22nd 
‘June 1906. 

(1) (1898) L. B. 25 I. A, [83 ; 1- L, B. 31 All, 71, 

(3) (2001) L. B-27 L A. 1; L L-R. 94 AlL 94. 

(8) (1907) 5 0. La J. B4; I. L. R29 ap All 581, L. B. 84 T.A. 72 
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The following judgments were delivered : 


Doss J.—This is an appeal in.a suit by one of the three 
reversionary heirs of one Shamal Singh to recover possession of 
one-third share of the inheritance after the death of his widow 
Dulhin Nawab Kumari. Shamal Singh died in 1842 and Dulhin. 
Nawab Kumari died in the begining of 1900. Suit No. 509 of 
1904, out of which this appeal arises was instituted on the 14th. 
December 1904. Another suit No. 511 of 1904 which is the 
subject of the next appeal-No. 325 of 1906 was instituted on 
the 16th December 1904 by the other reversioners who claimed 
to recover possession of the remaining two-thirds share. Shamal 
Singh had three brothers, Raghubir, Bhupal and Jugrup. They 
all predeceased Nawab Kumari. Of the sons of Raghubir, those 
who have survived Nawab Kumari are Kasiprasad and Ramprasad. 
They are the plaintiffs in suit No. 511. Bhupal’s son Behary 
and Behary’s sons Bishen Prosad and Kishan Prasad all pre- 
deceased Nawab Kumari. Jagrup left three sons of whom only 
one, Bajrang Sahai who is the plaintiff in the present suit has 
survived Nawab Kumari. 

Thus when Nawab Kumari died, Kasi Prasad and Ram 
Prasad the sons of Raghubir, and Bajrung, the son of Jagrup 
were the only three reversionary heirs of Shamal Singh, each 
being entitled toa third share. 

“The subject matter of the present suit is a four anna share 
of a certain mokarari tenure left to Shamal Singh consisting of 
five asli with appurtenant dakhili mouzahs and about 1S bighas 
of kamat lands. 

The defence of the Aefendant No. 1 Hari Kishen Bhagat 
was that Nawab Kumari from time to time borrowed from him 
sums of money for legal necessity for which she executed two 
registered mortgage bonds, one dated November 26th, 1877, for 
Rs. 950 hypothecating thereby properties Nos. 1, 2 and 3 of the 
schedule to the plaint, and another dated July 11th, 1882,for Rs. 1,775 
hypothecating thereby properties Nos. 1, 4 and 5; and also a 
zurpeshgi ticca patta dated July roth, 1889 in respect of properties 
‘Nos. 2, 3, 4 and 5, on receipt of zurpeshgi loaniof Rs.~1,250. 
The patta was for a term of 11 years from 1297 to 1307 Fusli, 
that is from 1890 to 1900 and contained a stipulation for exten- 
sion of the term for a further period in case the loan wasnot 


“satisfied within the original term. The defendant No.1 further 


stated that he had obtained a decree on the first mortgage and 
in execution thereof had purchased propertiés Nos. 1, 2 and 3 on 


Vou. IX] HIGH COURT. 455 


February 12th in 1894 for Rs, 2,550 and that he had obtained one 
a similar decree on the second mortgage and in execution thereof 1909. 
had purchased properties Nos. 4 and 5 on September 13th persison Bhagat 
1897, for Rs. 2,000. He also alleged that the reversionary heirs Bajrang Babal Singh: 


had attested those documents and had taken an active part in the = 
loan transactions. He pleaded that by virtue of the afore- Doss, J. 
mentioned purchases he had acquired an absolute interest in all 

the properties. | 

The Court below bas given the plaintif a decree for posses- 
sion holding that, save and except certain sums the debts were 
not incurred for the purposes of legal necessity and that what 
passed at the sales was merely the limited estate of the widow. 
The defendants have appealed. 

I do not propose to follow the Court below into its minute 
examination of the pleadings, the proceedings held in execution 
of the decrees in those suits and the terms of the certificates 
issued in respect of the sales held under them, for in my opinion 
the only sound method of testing what passed at those sales, 
whether the limited and qualified interest of the widow or the 
absolute inheritance is to examine the real nature of the debts 
for which those mortgages were executed and to see whether or 
not they were incurred for purposes recognized as valid under the 
Hindu Law. 

In the somewhat analogous case of the sale in execution of a 
decree against the head of a joint Mitakshara family the question 
asto what passed by the sale, whether the rights and interests of 
the father alone or the entire coparcenary interest of the family 
depends as is laid down by the Privy Council in the case of 
Mussamat Nanomt Babuasin v, Madan Mohan (1) upon the 
nature of the debt namely, whether or not it was incurred for 
valid purposes. 

With those remarks I shall proceed to examine the character 
of the debts secured by those mortgages. 

Now turning to this aspect of the case I find that ‘thie sum 
of Rupees 950 which was the consideration for the first mortgage 
bond (dated November 26th, 1877) was according to that docu- 
ment borrowed to pay off a debt of Rs. 300 due to Beni Singh 
under a bond dated sth Jaist 1297 Fusli (May 27th, 1872) and 
‘also to meet the necessary expenses of the widow., The bond af 
‘1872 was an unregistered simple bond in favour of Baij Nath 

2 Singh, said to be brother of Beni Singh, who is referred to in the 


(1) (1885) 18 T. A. 1. 
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first’mortgage bond. This bond does not mention the purpose 
for which the money was borrowed. The defendants however, 


have attempted to supply this omission by the testimony of two. 


witnesses who have deposed that this money was borrowed to 
meet the expences of a pilgrimage to Benares and the offering of 
pindas there. I do not think that any reliance should be 
placed on the evidence of these witnésses because it seems to me 
very unlikely to have any recollection of an event which trans. 
pired nearly thirty-five years since, and one in which they were 
not personally concerned. Moreover even those witnesses be 
believed, there is, so far as I am aware of, no distinct authority in 
favour of the position that pilgrimage to Benares is recognized as 
a legal necessity by the Hindu Law. As regards the remainder 
of the consideration received for the first mortgage bond, I need 
only remark that the defendant's witness No. 2 has supplied to 
meet the personal expenses of the widow. But then it was said 
by the learned vakil for the appellant that though there be no 
proof that the consideration for the first mortgage was advanced 
to meet purposes recognized as legally necessary, the document 
was witnessed by Raghubir who, at the date of that document 
was, according to the finding of the Court below (a finding which 
bas not been questioned in appeal) the sole reversionary heir, 
and also by Behari Singh the son of Bhupal and further that the 
document was signed on behalf of the lady by, and the con- 
sideration of the bond was received through, the plaintiff. On 
those facts, it was contended that Raghubir consented to the 
transaction and that his consent had the effect of transmitting 
what could otherwise have been a mortgage of the limited estate 
only into a mortgage of the whole inheritance. In further 
support of this position, stress was laid upon the words 
“I, my heirs‘and successors are and shall be, in every 
respect, bound by this writing,” which words occur in the 
the bond. Iam unable to accept this contention as souud ; we 
have not been referred to any direct authority in support of this 
contention, Assuming that attestation of the document by 
Raghubir may be taken as proving that he consented to the tran- 
saction, it seems to me that consent by itself is not sufficient to 
establish the existence of legal necessity [Bipin Behary Kundu Y, 
Durga’ Charan Banerji (1)] and in so far as it may be treated as 
corroboration of the evidence of the existence of such necessity, 
it can be of no avail here, for, as I have indicated there is no 
(1) (1908) 80. L. J. 120; I LB, 85 Calo. 1086. 
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other evidence on the subject to which any probative force can be 
attributed. Zézrdly, in further regard to the contention that the 
mere consent of the reversioner, assuming that he consented, was 
sufficient, apart from any question of legal necessity, to validate 
the transaction as against the estate, reference may be made to 
the case of Sham Sundar Lal v. Achhan Kunwar (1) where a 
widow holding a widow’s estate in her husband's property had 
in 1877 executed jointly with Achhan Kunwar, the daughter and 
Enayet Singh the minor son of that daughter, a mortgage bond 
in favour of a creditor without legal necessity. The mortgage 
bond was signed by the husband of Achhan Kunwar undet a 
power of attorney executed in his favour by the widow and her 
daughter, A similar mortgage bond had been executed in 1887, 
by Achhan Kunwar and her son Enayet who had then become 
of age. With reference to these two deeds, their Lordships of 
the Privy Council observed as follows :—“ In 1877 neither 
Achhan Kunwar nor Enayet Singh (even if he had been of age) 
could by Hindu Law make a disposition of or bind their 
expectant interests, nor does the deed apply to any but rights in 
possession, and in 1881 Enayet Singh was equally incompetent 
to do so, though the deed purports to bind future rights. To 
give validity to the bonds as against the estate of Khairati Lal the 
plaintiffs and appellants must show that there was legal necessity 
for raising the money by a charge on Khairati’s estate or at least 
that in advancing their money the creditors gave credit on 
reasonable grounds to representations that the money was wanted 
for such necessity.” This decision clearly shows that where a 
Hindu widow borrows money on mortgage of her husband’s 
éstate, though the transaction may be concurred in or consented 
to by the next reversioner, such consent or concurrence cannot 
have the effect of conferring on the deed a larger iat than 
a mortgage of the limited interest only. 

I think that the doctrine of surrender upon which és 
validity of a sale out-and out of the whole or any portion of the 
inheritance with the consent of all the immediate reversioners is 
based [ Bajrung Singh v. Mono Karinka Buksh Singh (2)] cannot 
legitimately be extended to the case of a mortgage where er- 
Aypothess.the widow still retains the ownership of the -estate 
though subject to the liability created by the mortgage nor can 
“the validity of the first mortgage bond be rested.on- the doctrine 
- (1) (1898) % L A. 183; L L B. 21 AIL 71. 

(@ (1907) SLA 1; I L B 30 Al 1; 6 0, LJ. 768. 
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of estoppel, for there was no representation, whatever on the 
face of the bond and there is no reliable evidence of any 
representation aliunde that the money was required for any 
justifiable purpose so as to bind the absolute estate. Even if 
there had been any such representation, Kasi Prosad and Ram 
Prosad the plaintiff in suit no 511, would not have been bound 
by the act of their father Raghubir in attesting the deed 
[Bahadur Singh v. Mohar Singh (1)] though in that case, Bajrung 
‘plaintiff in the present suit might possibly have been bound by 
his conductin the transaction and estopped from disputing the 
-nature of the transactions, if not its legal effect and validity. 

I am therefore of opinion that the sale in execution of.the 


“decree upon the first mortgage could not and did not pass the 


absolute estate. 

As regards the second mortgage bond, dated 11th July 1882, 
the consideration thereof as recited in it, is made-up as follows :— 

For satisfaction of the principal- and interest due to the 
defendant No. 1 on an unregistered simple bond dated the 22nd 
Sraban 1286 Fusli (July 25th 1879) Rs. 649. 

For payment of interest due on the first mortgage bond 
dated November 26th 1877, Rs. 535. - 
. For satisfaction of the sum due on a registered mortgage 
bond executed in favour of Thakur Jhabbu Singh, dated zoth 
Baisak 1288 Fusli (May 3rd 1881), Rs. 367. 

For payment of rent to the landlord for the mokararé and 
for meeting necessary expenses Rs. 224. Total Rs. 1,775. 

The unregistered simple bond in favour of the defendant 
No.1, dated 25th July 1879, which was fora sum of Rs. 400 recites 
that Rs. 209 was taken for payment of interest due under the 
first mortgage bond, dated November 26th 1877, and the remajnder 
Rs; 191,to meet-necessary expenses and expenses for the trans- 
plantation of seedlings and contained a stipulation for payment, of 
compound interest. The mortgage bond in favour of Thakur 
Jhabbu Singh, dated May 3rd 1881, under which the sum -of 
Rs. 301 was borrowed recites that the money was taken for the 
purpose of defraying the expenses of Bhandara (the feeding of 
Brahmins etc.) given after return from pilgrimage to’ Gaya and 
for the purpose of digging a masonry well and the ceremonies 
connected therewith. Neither the second mortgage bond, dated: 
July rith 1882, nor the simple bond dated July 25th 1879-in. 
favour of the defendant No. 1 nor the mortgage bond, dated May 
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3rd 1881 is attested by the next reversioner Raghubir. Hence 
the purchase of properties Nos. 4 and 5 in execution of the 
decree founded upon the second mortgage was not and could not 
be supported before us. But it has been argued that the sums 
borrowed for payment of rent to the landlord and for meeting 
the expenses of the dsendara and of digging a well are debts 
incurred for purposes of legal necessity and form a legitimate 
charge on the estate, 

Under the suspeshgt ticca patta dated July 1oth 1889,a 
sum of Rs. 1,250 was borrowed out of which a sum of Rs. 475 was 


applied towards payment of arrears of rent dueto the landlord, i 


Rs. 295 was paid towards satisfaction ofa debt of Rs. 125 due 
to Mode Narain, one of the sons of Raghubir under a rokka 
dated 18th Baisak 1288 (May 2nd, 1881) for Rs. 125 said to have 
been borrowed for meeting the expenses of the bandara and in 
payment of certain other sums due to Kasi Prasad one of the 
plaintiffs in suit No. 571, and Bishen Prasad grandson of Bhupal 
and the remainder Rs. 480 was taken in cash for the personal 
expenses of the widow. Out of this sum a charge is similarly 
claimed in respect of the sum of Rs. 466 odd actually applied 
towards payment of rent due to the landlord. 

` It has been held by the Privy Council in the case of Deputy 
Commissioner of Kheriv. Khanjan Singh (1), that where a sale by 
a widow is partially invalid owing to absence of legal necessity, the 
whole sale must be set aside, the purchaser accounting for the 
mesne profits and the sums expended for legal necessity being 
set off against them. It appears from the evidence that in the 
Road Cess papers the annual value of the four anna share of the 
mokarart property of Nawab Kumari was assessed at Rs. 1,219. 
Besides the mokarart properties the widow had 70 or 75 bighas 
of Kamat lands in mouza Sonepai as appears from the evidence of 
the defendant No. 1 himself. 

According to the evidence of the plaintiff the annual income 
of the widow was between Rs, 1,200 and 3,500. According to the 
admission of the defendant No. 1 himself the income was between 
Rs. 700 and Rs. 800. The defendant No. 1 has admittedly been 
in possession of the properties in suit from the date of the 
surpeshgs lease ; he is liable to account for the profits received 
by him from the date of death of the widow in February or 
March 1900 down to the 14th December 1904 when the present 
suit was instituted, that is, for a period of nearly four years. 


(1) AWU L. R HI A,72,8Q. L J. HM, 
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Taking the income roughly at Rs. 1,000 annually, the 
defendant No. 1 has received nearly Rs. 4,000 during this period, 
that is an amount which is far in excess of the total sum which 
‘the defendant can claim as valid charges on the properties. 

For the foregoing reasons the judgment of the Court below 
is affirmed and this appeal dismissed with costs. 

This judgment governs Appeal from Original Decree 
No. 325 of 1906. 


Richardson J.—I agree generally in the opinion expressed ` 
by my learned brother in this judgment. 


JATIM. ; Appeals dismissed. 


Before Mr. Fustice Stephen and Mr. Fustice Doss. 


MAINUDDIN TALUKDAR 
v. 
RAMMONI DAS AND OTHERS." 

Becoution of decros—Docres dismissing a mit—dAfirmancs of deores by High 
Cowrt—Apploation to si aside exparts deores—Deorse, setting ando 
exparts decree, not appealed against. 

Where a suit for possesion of land was dismissed by the Oourt of first 
instance, and on appeal the decree of the first Court was set aside in the absence 
of the defendant and a decree was given in favour of tho plaintiff, but on 
appeal to the High Uourt, the latter set amde the decree of the lower appellate 
Court and restored that of the first Court, and meanwhile an application under 
section 108 of the Ofvil Procedure Code (Act XIV of 1883) to re- hear the 
appeal was successful and a decree was drawn up in favour of the plaintiff in 
the presence of both the parties which was never appealed against, the Court 


could not interfere with the execution of that deoree as it had become final, no 
appeal having been preforred against it, 


Appeal by the Petitioner under section 108, C. P. C. 
Application for execution of the decree. 
The facts of the case appear from the judgment. 


Mauki Swagat Ali for the Appellant. 

Babus Fogesh Chandra Roy and Dhirendra Lal Khasigir 
for the Respondents. í 

The judgment of the Court was delivered by 


Stephen J.—In this case a suit was brought for possession of 
_ land betore the Munsiff by whom it was dismissed. This decision 


*Ap from Appellate Order No. 850 of 1907 against an order of M, 
Yost, -, District Judge of Noakhali, dated the 15th June 1907, 


thag of Babu Nani Gopal Mukerji, Mansit of Sundp, datedthe Ga May 1007." 
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was appealed against before the lower appellate Court and the 
decree of the Munsiff was set aside and a decree was given in 
favour of the plaintiff. Against this decree the present appellate 
appealed to the High Court and the decree of the lower appellate 
Court Was set aside and that of the Munsiff restored. Meanwhile 
however an application had been made under section 108, Civil 
Procedure Code, to the lower appellate Court to rehear the case, 
which was done, with the same result as before, except that 
whereas the first appeal was heard not in the presence of the 
present appellant, the second appeal was heard in his presence, 
A decree was accordingly drawn up dated the 19th February 
1906. This decree has never been appealed against, and we are 
now asked to stay its execution on the ground that the order of 
the Munsiff dismissing the suit having been restored, there is no 
suit in which the decree can be executed. The fact of the 
matter however is that the decree of the 19th February 1906 is 
not appealed against and is therefore final. The appellant bad 
his chance of a remedy by appealing against this decree which 
he did not do; and not only did he not appeal against the 
decree but when the decree was mentioned by the present 
respondents to this Court on the occasion when the case was 
tried before it, he did not admit that this decree had been made. 
Had he admitted what had in fact happened, this Court would no 
doubt have been able to assist him in having that decree con- 
sidered by this Court on its merits. This however cannot now 
be done since by lapse of time the decree has become final. 
The result is that we cannot interfere with the execution of 
this decree and this appeal is therefore dismissed with costs., 
We assess the hearing fee at two gold mohurs, 
Appeal dismissed. 


Before Mr. Fustice Casperss and Mr. Fustice Doss. 


KALIPADA SADHU 
vw? 
MATI LAL FOUZDAR AND OTHERS.“ 


Olril Procedure Oude (Act XIV of 1888), Sec. 544—Deerse, common to all 
~ Decree, meaning of—Oourt, power of, to pass a deoros in favour of a party, 
not appealing. 
The word "deoree” in seotion 544 of the Civil Procedure Oode has refer- 
enos to the appeal whioh is lodged against the deowion of the first Court. It 
= 
“Umes kandra Ben, Bobordinato Judge of Birbhum, dated the 17th May 1000, 
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is not the decision or judgment which is appealed against, but the decres which 
is appealed against; and in interpreting the section, the Court is entitled to 
consider the ground or finding upon which the deolsion or judgment is based, 
and not merely the operative decrce which grants, or mithboids, reten, as the 
case may be. 

When the first Court has made a decree against several defendants upon 
a finding which applies equally to all of them, then under section S44 of the 
Civil Procedure Oode, any one of the defendants may appeal against the whole 
decree, and the appellate Court may reverse or modify that decree in favour 
of all the defendants. 

Puran Mal v, Krant Singh (1), Dautialoor Subbayya v. Patdigantan 
Subdbayya (2)and Abdul Ghaniy. Muhammad Fasil (8) referred to and followed, 


Protab Ohundor Dutt v. Koorbanissa Bibs (4) explained, 


Appeal by the Plaintiff. 
Suit for possession of land. 


The facts of the case appear from the judgment. 

Babus Digambar Chatterjee, Kshetra Mohan Sen and Charu 
Chandra Sinha for the Appellant. 

Babus Nalini Ranjan Chatterjee and Rajendra Chandra 
Chakravarty for the Respondents. 

The jadgment of the Uourt was as follows : 


The facts out of which this second appeal arises may be 
shortly stated as follows. 

Two brothers, Sat Couri Sen and Rai Charan Sen, owned a 
certain property. Sat Couri died, leaving, him surviving, a 
widow and three daughters; Rai Charan, also, died leaving 
behind him a son Taran. One Sridhar, who, the plaintiff says, was 
his denamdar, purchased a half share of the property from the 
three daughters ; and the defendants Nos. 1 to 3 purchased the 
entire property from the son. In suit No. 1047 of 1902, by 
Sridhar against the defendants Nos. 1 to 3, a compromise was 
effected and Sridhar gave up the half share for a consideration of 
Rs. 230. The plaintiff then brought his action against the 
defendants and Sridhar who, subsequently, died leaving a widow. 

The Court of first instance dismissed the suit against all the 
defendants, except Sridhar, and gave the plaintiff an ex parte 
decree against Sridhar’s widow for the recovery of Rs. 230, The 
finding of the first Court was that Sridhar was the senamdar of 


- the plaintiff. 


On appeal by the plaintiff, the lower appellate Court arrived 
at a different conclusion. The Subordinate Judge held that the 


_ (2) (1897) L L. B. 20 AlL 8; . (8) 1905) I. L, R 28 AlL 95, 
(3) (1905) I, L. R. 80 Mad. 470 (4) (1870) 14 W; B. 180. - - > 
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plaintif was not the beneficial owner but that he had been set 
up by another person Norendra Nath Roy. 

The question then arose whether, in terms of section 544, 
Civil Procedure Code, the Subordinate Judge, on appeal by 
the plaintiff against the defendants 1 to 3 but not against 
Sridhar’s widow, could give the benefit of his finding to Sridhar’s 
widow aud dismiss the suit entirely against all the defendants. 
Relying upon the case of Abdul Ghani v. Muhammad Fasil (1) 
and upon principles of justice, equity and good conscience, the 
Subordinate Judge adopted the view that section 544, Civil 
Procedure Code, could be applied in favour of Sridhar’s widow. 
The Subordinate Judge said: “It having been found on the 
objection of defendant No. 3 that the plaintiff is not the owner, 
the whole suit fails, and I do not see how the decree against the 
defendant No. 4 can be maintained.”’ 

On behalf of the plaintiff, it has been urged before us that 
the judgment of the lower appellate Court proceeded on a mis- 
interpretation of section 544, Civil,Procedure Code, inasmuch 
as the Court of first instance did not pass a decree on any ground 
common to all the defendants, and, in support of this position, 
we are referred to the decision of this Court in Profab Chunder 
Dutt v. Koorbanissa Bibee (2). 

This case was considered by the Allahabad High Court in Puran 
Mal v. Krant Singh (3) where it is explained that when the Court 
below, that is to say, the first Court, has made a decree against sever- 
al defendants upon a finding which applies equally toall of them, 
then under section 544, any one of the defendants may appeal 
against the whole decree, and the appellate Court may reverse or 
modify that decree in favour of all the defendants. We accept this 
view as a sound exposition of the true meaning of section £44. . 

A Full Bench of the Madras High Court, in DAuttaloor Sub- 
bayya v. Paidigantam Subbayya (4), similarly points out that all 
that iš necessary under section 544, Civil Procedure Code, is 
that the decision appealed against should proceed on any ground 
common to all. 

It is obvious that the Munsiff’s finding recognized the plaintiff 
to be the real owner. That was a finding as against alk the 
defendants, and, though the result of that finding was different in 
the case of the defendants 1 to3 and the defendant No. 4, Sridhar’s 
widow, nevertheless, the finding itself was one which would entitle 


(1) (1905) L L, B. 88 All 05.- (8) (1897) I. L, B. 90 AlL 8. 
(3) (1870) 14 W, B. 180, (4) (1905) I. L. B, 80 Mad, 470, 
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all the defendants to take the benefit of it in case the relief granted 
to the plaintiff was varied in appeal. The word “decree” in 
section 544 has reference to the appeal which is lodged against 
the decision of the first Court. It is not the decision or judg- 
ment which is appealed against, but the decree which is afpealed 
against ; and, in interpreting the section, we are entitled to consider 
the ground or finding upon which the decision or judgment is 
based and not merely the operative decree which grants, or 
withholds, relief, as the case may be. 

On the merits of this appeal, therefore, the plaintiff's conten- 
tions cannot prevail. But there is another fatal objection to his 
success; and that is, that the widow of Sridhar is not a party 
respondent before us. The plaintiff cannot obtain relief at this 


stage when she is not impleaded inthisappeal. On this point, no, 
less than the mérits, we hold adversely to the plaintiff appellant 


and dismiss the appeal with costs. 
Appeal dismissed. 


Before Mr. Fustice Sharfuddin and Mr. Fustice Coxe. 
CHANDRAMONI SAHA 


v. 


HALIJENNESSA BIBI AND OTHERS." 


Civil Procedure Code (Aot XIV of 1888), Beos. 844, 816, 588, 568—Defence, if 
barred—BSals certiloate, no vbataolo— Remand— Pleadinge, construction of. 


A defendant in a duit is not debarred by section 244 of the Code of Oivil Pro- 
oedure from raising a point in defenoe of his title even though he could have raised 
it but did not raise it İn former exoution proceeding to which he was @ party. 

Durga Oharan Agradani v. Karamat Khan (1) followed. 

If a party to abut is not put ont of Court by section 244 of the Oode ot 
Oivil Procedure, he is not affected by the grant of male certificate to the auotion- 
purchaser under section 816 of the Code, 

The Oourt_of appeal has no power under section 566 of the Code of Oiri 
Procedure to frame issues for trial and refer them to the lower Court, when the 
latter hes, rightly or wrongly, determmed the question of fact arising for 
determination. The power can be exercised when the lower Oourt has omitted 
to determine an essentiel question of fact. The appellate Court oan call for 
further evidence under section 568 of the Code and deal with that evidence 
when laid before it. - 

Pleadings in this country should not be too strictly construed, 

Appeal by the Plaintiff. 
Suit for recovery of possession. 


art En aba wani ppellate Decree No, 2861 of 1006, against the deares of Babu 
| Mookerjee, Subordinate Judge of Tippers, dated Bist August 1906, 
renin that of Babu Dina Nath Dey, Munaf 3nd Court Comilla, dated 20th 


May 1906 
(1) (1908) 7 0, W N. 607 


x 
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The facts of the case and arguments appear from the 
judgment. 

Babu Sarat Chunder Bysak for the Appellant. 

Mouii Serajul Islam for the Respondents. 

The jadgment of the Court was as follows: 


In this case it appears that one Abbas Ali owed the plaintiff 
certain money. He died without discharging the debt and after 
his death the plaintiff brought a suit against his heirs among 
whom was the defendant No. 4, and obtained a decree against 
them. In execution of that decree he put up the property now 
in dispute to sale, and purchased it himself. He obtained the 
sale certificate and formal possession, but after obtaining formal 
possession he was again dispossessed. Thereupon he brought 
the present suit for recovery of possession. 

A good deal of the argument in this case has been directed 
to the pleadings inthe suit, and itis a matter of regret that 
the appellant has not thought fit to have these translated and 
laid before us. So far as we can gather the plaintiff alleged that 
in execution of the decree against defendant No. 4 and others, he 
had purchased this land which was in their possession. We are 
told that defendant No. 4 did not traverse that allegation and 
did not allege that as a matter .of fact the sale had never taken 
place, or that if it had taken place it was invalid. On the case 
coming up for trial the 4th defendant pleaded, as we understand 
that the land was her own, and did not descend to her from 
Abbas Ali, and was not liable to be taken in execution for the 
debts of Abbas Ali. The Munsiff found that this land did belong 
to the 4th defendant and did not descend to her from Abbas Ali, 
He found however that defendant No. 4 never impeached the 
execution proceedings and did not suggest the she was not aware 
of these proceedings. He held, therefore, that she was not 
entitled to question the validity of the sale, or to dispute the 
plaintiff's rights as acquired by that sale. The 4th defendant then 
appealed to the Subordinate Judge and the Subordinate Judge 
considered that the defendant No. 4 had not had a proper oppor- 
tunity of meeting the plaintiff's allegation of sale and purchase, 
He remanded the case to the Munsiff in order that he should take 
evidence and ascertain whether the defendant No. 4 was entitled 
to impeach the execution proceedings by reason of the fact that 
she was not aware of those proceedings. He grounded this 
order on this decision in Serkk Murullah v. Sheikh Burullah (1). 


(Ay (1908) SG WN, 972, 
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Subsequently the Munsiff found that defendant No. 4 had been 
entirely unware of the former proceedings and accordingly 
was not bound by the sale. This decision was upheld on appeal 
by the Subordinate Judge. 

The plaintiff appeals to this Court and on his behalf three 
grounds have been urged. The first is that defendant No. 4 was 
precluded by section 244, Civil Procedure Code, from contesting 
the validity of thesale. Weare unable however to accept this 
contention. It was held in the case of Durga Charan Agradant 
v. Karamat Khan (1) following two certain cases that, the defen- 
dant in a suit is not debarred by section 244 from raising a point 
in defence of his title even though he could have raised it but 
did not raise it in former execution proceeding to which he was 
a party. We have been invited to dissent from this decision, but 
it appears now to be well settled that the defendant can in a 
subsequent suit take a plea which the plaintiff would be debarred 
from raising by the provisions of section 244, Civil Procedure Code, 

The second ground taken is that the defendant No. 4 is-pre- 
cluded from questioning the sale by the provisions of section 316. 

In the case we have quoted and some of the cases which it 
followed, sale certificates had been issued, and it appears to us 
clear from those cases that if a defendant is not put out of Court 
by section 244, neither is he affected by section 316, Civil 
Procedure Code. 

The third point taken is that the remand order of the 
Subordinate Judge was not justified by law. In this contention, 
we think, there is considerable force. If, as a matter of fact, the 
plaintiff claimed this property as having been purchased by him 
in execution to which the defendant No. 4 was a party, and 
the 4th defendant never traversed or denied that allegation, it 


“appears to us that the Subordinate Judge has gone far in 


setting up this denial for the defendant No. 4 which she had 
not seen fit to set up for herself; nor was his action strictly in 
accordance with section 566, Civil Procedure Code. That section 
gives the Court power to frame issues for trial and refer them to 
the lower Court when the lower Court has omitted to determine 
an essential question of fact. But in this case the lower Couit 
has certainly, rightly or wrongly, determined the question of 


‘fact which arose for determination. The appellate Court, however, 


could of course have called for further evidence under section 568 


‘and have dealt with that evidence when laid before it. 


(1) (1908) 7 0, W. N. 007. 
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But we do not think that inthe present case we ought, on 
the ground of more or less technical defects in the pleadings and 
the procedure of the lower Courts, to set aside the concurrent 
findings of both the Munsiff and the Subordinate Judge. It has 
been said by high authority that pleadings in this country should 
not be too strictly construed. In this case we have a clear finding 
of fact that the defendant No. 4, whatever she might have said 
or omitted to say in her written statement, was as a matter of 
fact entirely ignorant of the execution proceedings in the former 
suit. We have also the finding of fact that the property in suit 
belonged to her and did not descend to her from Abbas Ali, and 
was not liable to sale for the recovery of Abbas Ali’s debts. On 
findings of fact of this nature the decisions of the Courts below 
are evidently just, and we do not think that we should make 
them of no effect, on the technical grounds put forward by the 


appellant. 
The result is that this appeal must be dismissed with costs, 
A, T, M. Appeal dismissed, 


Before Mr. Fusiice Mookerjee and Mr. Fustice Carnduf, 
i MAHABIR PERSAD 


P: 
CHARLES FOX AND OTHERS.” 


Bjootmont, ndi for— Tenant, other than owltirating—Alienation of portions of 
lands comprising ths tonancy—Intercst in land domisod, divesting of all, 
effect of—Transferees, tf trespassert—Paymont of wniform rate of roxt for 
hopaty yoars— Prosumption— Bengal Tenancy Act (VIII of 1885), Sed, 50, 
OL 8—Origin of tenancy—Permanext tonancy, qusstion of, (OER be 
raiso fer the fire time in sooond appeal, 

Section 50 of the Bengal Tenancy Act (VIII of 1885) has no application 
to a mit brought by a landlord, by which he seeks to eject the transferees from 
his tenant on the ground that they were trespassers, and does not practically 
seek any relief at all against the tenant, when the suit is brought under the 
general law and not under any speòlal provision of the Bengal Tenancy Act, 


Sarat Chandra Ghose v, Shyam Chand Singha (1) referred to. 
Rasamoy Purkait y. Srinath Moyra (2) referred to and explained. 


Where no question of a permanent tenancy was raised by the defendants 
in their written statements or in any of the issues framed, the defendants are 
not entitled, for the first time, in second appeal, to raise the question of either a 


` * Appeal from Appellate Decree No, 278 of 1906, against a decree of the 
Distrlot’ Wada dated the 12th December 198, reversing that of _the 
Bubontinate nae of Arrah, dated the 28th June 1905. 
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permanent tenanoy or of a tenancy in the nature of a raiyati holding ata 
fixed rate of rent. Í 


Appeal by the Plaintiff. 

Suit for ejectment. 

The facts of the case appear from the judgment. 

Babus Mahendra Nath Roy and Biraj Mohan Mojumdar 


‘(for Babu ¥nanendranath Bose) for the Appellant. 


Mr. Hill with Babus Umakah Mukherjee, Satis Chandra 


Ghosh and Raghunath Singh for the Respondents. 


GA V. 
The judgment of the Court was delivered by 
Mookerjee J.—This is an appeal on behalf of the plaintiff 
in an action for ejectment. The plaintiff alleged that Mr. 
Charles Fox, originally described as defendant No. 13 was his 
tenant in respect of the disputed land, in which he had no 
gusashta or transferable right or any sort of title except the right 
to cultivate it. The plaintiff further alleged that defendant 
No. 13 had from time to time alienated portions of the land 
comprised in his tenancy tothe other defendants and that on 
the 9th August 1902, he completely divested himself of all his 
interest in the land, with the result that he ceased to be the 
tenant of the plaintiff, and the other defendants who came into 
occupation were trespassers without any title. In this view of 
the matter, he prayed that a decree for ejectment might be made 
against defendants 1 to 12, the transferees who according to him, 
held possession wrongfully. The defendants filed two written 
statements, one on behalf of Mr. Fox and the other on behalf 
of the transferees. Both alleged that defendant No. 13 had 
gusashia right in the land in dispute and had full right to 
transfer the same. They further pleaded that defendant No. 13 
and other tenants have and had transferable right which they 
were competent to sell in any way they chose without the 
permission and consent of the landlords. They went even 
further and asserted that by usage, custom and practice, defendant 
No. 13 had full right to transfer the whole or a part of the lands 
of his tenancy. Upon this state of the pleadings, nine issues 
were raised, of which we need mention only three for our present 
purposes, namely, the fourth, fifth and sixth, which were in the 
following terms : : 
4. Had the defendant No. 13, the vendor of the defendants 
1 to 12 gusashia right or transferable right of occupancy in the 
land in suit ? 


Vor. IX.] HIGH COURT, ` 


a 3. Had the defendant No. 13 and have the other raiyats of 
Mouza Ghagha the right to transfer their holdings without the 
landlord’s consent ? 

6. Isthere any custom or local usage in Mouza Ghagha 
for raiyats to transfer their gusashia rights in whole or part with- 
out the landlord's consent ? 

In the Court of first instance, the Subordinate Judge found 
that Mr. Fox had no transferable right of occupancy in the land 
in suit and that consequently the transferees from him had 
acquired no valid title to the land claimed by the plaintiff. In the 
course of the hearing before the Subordinate Judge, however, 
the defendants set up an additional plea. They stated that as it 
had been established upon the evidence that Mr, Fox had paid 
rent at an uniform rate for twenty years, they were entitled to 
the benefit of the presumption which arises under section 50, 
clause 2 of the Bengal Tenancy Act. The Subordinate Judge 
went into this part of the case also but he came to the conclusion 
that the presumption relied upon was of no avail to the defend- 
ants, because it was clear from the evidence and the circum- 
stances of the case that the holding came into existence sometime 
after the Permanent Settlement. In this view of the matter, the 
Subordinate Judge decreed the suit with costs against the 
defendants. Two appeals were then preferred to the District 
Judge, one by Mr. Charles Fox, and the other by the transferees, 
The learned District Judge upon the hearing of the appeals 
came to the conclusion that the presumption mentioned in 
section 50, sub-section 2 ofthe Bengal Tenancy Act was appli- 
cable to the case ; but, inasmuch as this presumption had not 
been pleaded in the written statements and as the plaintiff had 
not been given a fair chance of rebutting the presumption, he 
gave the plaintiff an opportunity to adduce fresh evidence. The 
plaintiff expressed his willingness to have Mr. Fox examined upon 
this question of the origin of the tenancy, and Mr. Fox subse- 
quently gave his evidence. The learned District Judge upon 
this evidence held that the onus which lay upon the plaintiff of 
rebutting the presumption under section 50, sub-section 2 of the 
Bengal Tenancy Act had not been discharged. He, therefore, 
‘allowed the appeal and dismissed the suit with costs. The 
‘plaintiff has now appealed to this Court, and on his behalf the 
decision of the Court of appeal below has been challenged substanti- 
Ally on two grounds, namely, frst that section 50, sub-section 2 
of the Bengal Tenancy Act has no application, inasmuch as 
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the present suit is not one under the Bengal Tenancy Act, . 
and secondly, that the defendants ought not to be allowed 
to rely upon the presumption under section 50, sub- 
section- 2 or to set up any case of permanent tenancy, 
inasmuch as this was contradictory to the position which 
they had deliberately taken up in their written statements 
inthe Court of first instance. In answer to this argument it has 
been contended by the learned counsel for the respondents, that 
although the present suit is not one under the Bengal Tenancy 
Act, and consequently, section 50, sub-section 2 has no direct 
application, yet from the facts found by the learned District 
Judge, the inference follows that Mr. Fox held a permanent 
tenancy and that he was entitled to transfer, either in whole or 
in part the lands comprised therein. 

As regards the first ground taken on behalf of the appellant; 
there can be no possible question that the view taken by the 
Court below is erroneous and cannot be supported. Before the 
learned District Judge, reliance was placed on bebalf of the 
plaintiff upon the judgment of this Court in the case of Rasamoy 
Purkait v. Srinath Moyra (1) in which it was ruled that the 
application of section so of the Bengal Tenancy Act is limited 
to suits or proceedings under the Bengal Tenancy Act. 
The District Judge, however, distinguished that case on the 
ground that in the case before him, the original tenant and the 
transferees were parties to the litigation, whereas in the case 
relied upon, the action was brought against the transferees alone 


on the allegation that they were trespassers. In our opinion, this 


circumstance does not render the principle of that decision 
inapplicable to the case before us, So faras the tenant defendants 
are concerned and so far also as the tranferees are concerned, the 
present suit can in no sense be treated as a suit under the Bengal 
Tenancy Act. There is no provision in the Bengal Tenancy 
Act which provides for a suit of this description. No doubt, it 
is conceivable that section 50, sub-section 2, may be applicable to 
a case of a transfer by a tenant of his interest in the tenancy. 
To take one illustration only ; if an occupancy raiyat transferred 
his interest and the landlord brought a suit for ejectment against 
the transfree on the ground that he had contravened the provi- 
sions of section 25 of the Bengal Tenancy Act, that would bea 
suit under the provisions of the Bengal Tenancy Act; in sucha 
case as that, it might be opento the transferee to take up the 


(1) (1903) 7 0. WK. 133, E 
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position that what he had purchased was not an occupancy.hold- 
ing but a holding at a fixed rate of rent and he might under these 
circumstances rely upon the provisions of section 50, sub-section 
2 of the Bengal Tenancy Act. But when, as in the case before. us, 
the ‘landlord seeks to eject the transferees on the ground 
that they were trespassers, and does not practically seek any 
relief at all against the tenant and when it is found that the. suit, 
is brought under the general law and not under any special 
provision of the Bengal Tenancy Act, it is impossible to hold 
that section so has any application. This view is amply borne 
out by the decision of this Court in the case of Sarat Chandra 
Ghose v. Shyam Chand Singha (1). It follows therefore that the 
foundation upon which the judgment of the learned District 
Judge is based cannot be supported and the first contention of 
the appellant must prevail. i 

The question remains however, whether it is possible to 
support the judgment now under appeal upon any other grounds 
deducible from the facts found by the learned District Judge. 
The learned counsel for the respondent has contended that he has 
found in substance facts which justify the inference that the tenancy 
held by Mr. Fox wasin the nature of a permanent tenancy. Weare 
unable to accept this contention as well-founded. No question of a 
permanent tenancy was raised in any of the issues. The evidence 
of Mr. Fox upon which the concluding portion of the. judgment 
of the District Judge is based was taken not for the purpose of 
establishing a permanent tenancy but only with a view to enable 
the plaintiff to rebut any possible presumption under section 50, 
sub-section 2 of the Bengal Tenancy Act. But apart from this, 
we are of opinion, that the defendants are not entitled, 
in the face of the allegations which they deliberately made 
in their written statements, to raise the question of either 
a permanent tenancy or of a tenancy in the nature of a raiyati 
holding at a fixed rate of rent. We have anxiously considered 
‘whether it would be right under the circumstances of the present 
-case to allow the defendants an opportunity to prove the case 
which they now seek to set up for the first time, and we have 
come to the conclusion that we ought not to allow them 
‘that opportunity: 

‘The result, therefore, is that this appeal must be allowed, the 
decision of the District Judge set aside and the decree of the 
Court of first instance restored: This order will SETAE in 
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all the Courts. We direct, however, that there be no decree for 
costs in any Court against Mr. Fox or his representatives, for 
although he nominally defended the suit inthe Court of fret . 
instance, and although he wasa party appellant in the Court 
below, there is no question that the real litigants throughout 
have been the transferees against whom alone the decree for 
corts will be made. aoe 
Appeal allowed., - 


Before Mr. Fustice Rampini and Mr. Fustice Sharfuddin. 
BAHADUR MIAN 


v 


SAHEB RAM MARWARI AND ANOTHER.* 


: Hindu Law, itahshara—Adopted son, position of—Ancomral property. 
Under the Mitakshara School of Hindu Law, the position of an adopted 
ton, is exactly the same as that of a natural son, and such son acquires a right 
jn the encestral property of the father immediately on his adoption. 
Appeal by the Defendant. 
Suit for money. 
The material facts and arguments appear from the judgment. 
Babu Digambar Chatterji for the Appellant. 
Babu Skiba Prasanna Bhattacharjee for the Respondents. 
The judgment of the Court was delivered by 
Rampini J,—This is an appeal against an order of the 
Subordinate Judge of Bhagalpore, dated the 6th June, 1907. 
The appeal arises out of a suit brought to enforce a promis- 


‘sory note, said to have been executed by the defendant on the 
_aoth September, 1902, in favour of Babu Saheb Ram and Lachmi 


Narayan Marwari. The suit on the basis of this note was first 
instituted by the plaintiff Saheb Ram alone and a decree was 
obtained ex parte against the defendant. On the application of 
the defendant the ex parts decree was set aside and the case restored. 
On the 27th January 1906 the defendant filed a written-statement. 
He denied the genuineness of the promissory note and urged 
that the suit was bad by reason of the non-joinder of Lachmi 
Narain the son of Saheb Ram as a party. Then Lachmi 
Narain was made a co-plaintiff on the 26th March 1906. After 
that the defendant contended that the suit by Lachmi Narain, 


* Appeal from Order No. 264 of 1007 against the decision of Babu Tej 
Chandra Mukerji, Subordinate Judge of Monghyr, dated tbe 6th June 1907 
reversing that of Mr. Iradatulla, Munslff, dated the Zand November 1906. 
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having been brought more than 3 years after the date of the 
promissory note, was barred by limitation and as the plaintiff 
Saheb Ram was incompetent to sue alone, the whole suit must 
be held to be barred by limitation. 

The Munsiff held that this contention was valid ; and he 
dismissed the suit. 

An appeal was preferred to the Subordinate J a who held, 
- “that the Munsiff was in error in dismissing the suit as barred by 
4 ‘limitation. He goes on to say :—" Lachmi Narain is admittedly, 
“the adopted son of Saheb Ram. Now, according to the Mitak-, 
Shara, the rights of an adopted son are quite distinct from the 
rights of a son born of one’s own Joins. In the former case the. 
right does not accrue except after the death of the adoptive 
father, while in the other case the right accrues immediately 
with birth.” Then he holds that the suit was properly brought. 
by Saheb Ram alone as Lachmi Narain had no right to the 
promissory note till after the death of Saheb Ram, and that the 
suit was not barred ; and he accordingly remanded the case for 
enquiry into the merits. 

The defendant appeals to this Court and urges that the 
Subordinate Judge’s views as to the rights of an adopted son 
under the Hindu Law are entirely erroneous; that according. 
to the Mitakshara there is no difference between the rights of 
an adopted son and a natural born son, and that consequently the 
Subordinate Judge is wrong in holding that the suit is not barred 
by limitation. 

We are constrained to admit that the learned Subordinate 
Judge is wrong in his view of Hindu Law. It has been laid 


down by Mr, Mayne in his work “ On Hindu Law and Usage,” 


paragraph 343, that “an adopted son stands in exactly the same 
position as a natural-born son and has the same right to object 
to his father’s alienations.” Then he goes on to discuss the 
rights of sons, whether _adopted or natural, to self-acquired 
property ; and he points out that self-acquisition ex-of termini- 
does not belong to the co-heirs. Then, after discussing the 
various rulings on the point by various Courts, he says: “ The 
High Court of Bengal on a full examination of all the native 
texts said that the apparent conflict between the passages of the. 
Mitakshara is reconciled if the rights of the sons in the self- 
acquired property of the father is treated as an imperfect Tight, 


incapable of being enforced.” And he winds up by saying that 


the Judicial Committee, ona review of all the texts and rulings, 
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held that the father of an undivided family subject to the Mitak- 
shara Law had full power of disposition over his self-acquired 
immovable property. The rights of natural-born and adopted sons 
are exactly the same. They have only an incomplete right. The 
father can dispose absolutely at pleasure, of self-acquired property. 
Now, that being so, it seems to us to be necessary to remand 
the case for a finding as to whether the promissory note was 
self-acquired property or not. If it was, then Saheb Ram hada 
right to sue alone on the promissory note. If it was not, then, 
no doubt, the right to sue is barred by limitation. 

The respondent, however, contends that it is unnecessary to 
remand the case, because the judgment of the Subordinate 
Judge seems to imply that thé promissory note was self-acquired 
property. The learned Suvordinate’ Judge says :—' The evidence 
of the defendant clearly proves that Saheb Ram alone was the 
person from whom the defendant used to borrow money, and 


not from Lachmi Narayan. ‘ The 
promise to pay was made by the defendant to Saheb Ram 
alone.” a A “The mere fact of the 


mention of the ines of two persons will not show that both 
Saheb Ram and Lachmi Narayan jointly made the contract with 
the defendant, and, once admitted that Lachmi Narayan is the 
adopted son of Saheb Ram, it is impossible to hold that Lachmi 
Narayan has any interest in the subject-matter.” Then he 
says :—" The position of Saheb Ram is not the position.of. a 
karta of a joint family, as Saheb Ram seems to have been 
wrongly advised in the lower Court to admit. His position is 
that of an absolute owner,’ and I should add that of an exclusive 
owner of the money covered by the promissory note: The firm, 
though in the names of the father and the adopted son, belongs 
exclusively to the father. The adopted son’s name stands with 
that of the father simply by way of courtesy and for the purpose, 
I believe, of letting the world at large know that’ Lachmi Narayan’ 
is Saheb Ram’s adopted son, or is in some way connected with 
the estate of Saheb Ram. The real person interested in the 
money and the real person with whom the defendant made the 
contract was Saheb Ram, and Saheb Ram alone. è < 
Lachifi Narayan hás no interest whatever in the promissory 
note. Saheb Ram isthe lender of the money and the money 
belongs to him exclusively. That being #0, Saheb Ram was 
alone competent to bring the guilt. 7 

` ~ Further; the’ pleader for the TE ee calls ‘attention to 
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the fact that in the defendant’s petition for being declared an 
insolvent, Saheb Ram alone was mentioned as one of the 
scheduled creditors and not the names of Saheb Ram and 
Lachmi Narayan ; and the scheduled debt is, from the defendant’s 
own showing, a part of the consideration of the promissory 
note. These passages in the judgment of the Subordinate 
Judge, do not, however, seem tous clearly to show that he 
meant to hold that the property was the self-acquired property 
of Sabeb Ram, and in these circumstances it will be more 
satisfactory to remand the case to the Subordinate Judge to come 
to a clear finding on this point. We accordingly remand. the 
case to him to come to such a finding and to dispose of the case 
in accordance therewith. The Subordinate Judge may allow the 
parties to adduce fresh evidence, if he thinks it necessary to do so. 
The costs will abide the result. 


"N, K. B. Appeal allowed; case remanded, 


Before Mr. Fustice Mitra and Mr. Fustice Casperss. 
NEMAI CHANDRA BOSE AND OTHERS. 


, v. ; 
MOHAMED BASIR AND OTHERS." ; 
Tenancy, nature of— Permanent isnancy— Recognition by landlord of devoixution 
: of interest by succession and assignmont— Payment of wnalisred rent for 
more than half a contury— Payment of chowth to landlord— Construction 
of ancient documents. , 

Where a tenancy has existed for more than sixty years, and successlye 
landlords have recognised the devolution of the tenant's interest by sucoeasion 
and assignment, the presumption is that the tenancy isa permanent one, Pay- 
ment of an unaltered rent for the same period also strengthens the presumption, 
which is not rebutted merely because of a provision in the kabulat that on a 
transfer by assignment, one-fourth of the purchase money should be paid to 
the landlord. 

._ Upendra Krishna Mandal v, Ismail Khan Mahomed (1) and Mil Ratas 
Mandal y. Ismail Khan Mahomed (2) relied upon, 

Ancient doonments should not be construed in the light of present usages 

or modern understanding of the law. j 


Appeal by the Tenants. 
Apportionment of compensation money. 


Cae 


“ - * Appeal from Original Decree No. 295 of 1908 against the decision of 
Ù: P,-Beachoroft; Esq., Special Judge, #i-Pergumnahs, dated the 18th July, 1008. 
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“The material facts and arguments appear from the judgment. 
Babus Baidya Nath Dutt, Surendra Krishna Dutt, Sorashi 
Charan Mitra and Prokash Chandra Sarkar for the Appellants. 
Moukvie Syed Shamsul Huda, Dr. Priyanath Sen, Babu Foygopal 
Ghosha and Moulvie Nuruddin Ahmed for the Respondents. 
The judgment of the Court was delivered by 


Mitra J.—The appellants were claimants Nos. 7 to 9 in the 
lower Court, and they claimed proprietary interest in the land 


“under acquisition, or, in the alternative the interest of permanent 


tenants. Their claim of proprietary interest has been abandoned, 
and very properly abandoned, by the learned vakil who has, 
argued their case. The only question that remains for our 
decision is whether they have succeeded in making out a case 
of permanent tenancy. 

The obala of the 27th September 1842, executed by one 


.Srimati Bimola Sundari Dasi in favour of Jadub Chandra Bose, the 


predecessor of the claimants shows that she had a tenancy right 
in respect of 4 bighas 2} cottas of land, tanks, and trees, bearing 
a rental of sicca Rs. 24-12, The land was described in the 
kobala as garden land, and the koala further stated that the 
husband of Bimola had purchased the land and had been in 
enjoyment and possession of it and that she had inherited it as 
the heiress of her husband. At that time the tenancy stood in 
the office of the landlord inthe name of her husband Ganga 
Narain Sirkar, The deed, therefore, shows that Ganga Narain 
was recognised as purchaser, and his name was substituted for 
that of his vendor. The name of Bimola was not substituted in 
the landlord's office, but it does not appear when Ganga 
Narain died and whether there was a sufficient interval between 
the death of Ganga Narain and the Aobala of 26th September 
1842, which might lead to an inference that the landlord had 
refused to recognize the inheritance of Bimola. Nothing, there- 
fore, turns on the non-substitution of Bimola’s name. On the 
other hand, the Aukumnama dated the 8th Chait, 1249, corres- 
ponding with zoth March, 1843, clearly indicates that the then 
‘landlord, the Nawab of Chitpore recognized the purchaser from 
Bimola_ and directed a kabuliat to be executed by him and 
possession to be delivered to him ; Bimola’s tenancy by inheritance 
from her husband was thus indirectly recognized. Since the 
purchase by Jadub Chandra, the property has remained in his 
family, and bis heirs and descendants have. been. successively” 
recoguiged as tenants for more than half a century.. Devolution 
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of interest either by assignment or succession, and its recognition 
by successive landlords, afford sufficient evidence of permanency. 

< The direction in the Audumnama of 1843, as to the delivery 
of possession to Jadub Chandra was a surplusage. It is a purely 
formal matter. Sometimes rstafas used to be taken from vendors 
in those days, and nothing turns onthe form of the Aukumnama. 
There is no evidence of actual cessation of possession of Bimola 
and subsequent delivery of possession to Jadub Chandra. The 
kabuliat of Jadub Chandra has not been put in and we do not 
know what the contents of that document were. The respondents 
did not, or would not, produce it. 

Bimola though she was a Hindu widow, received Rs. 151, as 
the sale-money which, in comparison with the increased value 
of money in these days, was undoubtedly far more than the price 
ofa tenancy from year to year. The compensation which has 
been allotted on apportionment, by the learned Judge to the 
appellants as the market value of a tenancy from year to year is 
considerably leas than Rs. 151 the sum paid by their predecessor 
to Bimola sixty years ago. It is not reasonable to suppose that 
Jadub Chandra would have paid Rs. 151 for a tenancy which, 
had little market value in those days. The parties to the kobala 
must have been selling and purchasing a higher right. 

Since the year 1842 the same rent of sicca Rs. 24-12-0, with 
the addition which the conversion of sicca rupees into Company's 
rupees necessitated, has been paid by the claimants or by their 
predecessor. It is quite clear from the documents before us that 
the rent has not only remained unchanged since 1843 but that the 
same rent was paid at least for some years before 1842. The 
origin of the tenancy is unknown, but the legitimate inference is 
that the tenancy is permanent and at fixed rent. In 1867, some 
of the claimants and the predecessors of others mortgaged the 
property. 

Then again, the land was used for horticultural purposes. It 
‘was a garden, and, under the Rent Acts of 1859 and 1885, the 
rents could not be enhanced and the tenant could not be ejected. 
Though the present case is not one under any of those Rent Acts, 
we should, in ascertaining the share of compensation money 
‘payable to the appellants, take into consideration their liability, 
if any, to ejectment or enhancement of rent notwithstanding any 
“present use of the land, the original character of the tenancy 
leads to an inference adverse to the landlords. 

The fact mentioned in the kobala by Bimola that a chowth 
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or one-fourth of the purchase money should be paid to the landlord 
is not sufficient to outweigh the presumption which arises from: 
the admitted facts. We do not know, and no evidence has been 
gone into on the point, what the custom or local usage in those. 
days was sixty yearsago. The payment of chowth does not neces-. 
sarily mean non-transferability. It might then have been the 
ordinary fee for registration in the landlord’s office of even trans- 
ferable holdings. The words used in the kobala would lead to 
such an inference and not an inference adverse to the appellants. 
We ought not to construe an ancient document in the light of 
present usages or modern understanding of the law: We must 
place ourselves in the position of persons living in those days, 
when ejectment was unknown and landlords charged heavy fees 
for registration. | 

It appears to us that this case cannot be distinguished from’ 
the cases of Upendra Krishna Mandal v. Ismail Khan Mahomed(1) 
and Nil Ratan Mandal v. Ismail Khan Mahomed (2) which were 
decided by the Judicial Committee about the time when the 
learned Judge of the lower Court pronounced. his: judgment in 
the case under appeal. In the cases before the Privy Council, 
the purchasers, in circumstances similar to the purchaser in the 
present case, had to execute fresh kabuliats, and the old tenants 
had formally to relinquish. It is true, that in these cases, there 


were more documents indicating transfers and transmissions of 


interest, but the same principle must govern as the main facts and 
incidents are indistinguishable. 

We are, therefore, of opinion that the appellants are entitled . 
to the entire amount of compensation leas the capitalised value. 
of the rent payable by them to the claimants Nos. 1 to 4. These 


‘latter claimants are entitled to twenty years’ purchase of the 


rental which was payable to them on account of the land - under 
acquisition. The appeal is decreed in the above terms. | 
In the decree which is to be drawn up the amount payable 
to each of the claimants or sets of claimants should be specified. 
No interest, however, should be charged on account of the money 
deposited in the lower Court by one party in favour of the other, 
as no application was made by either party for investment. Each 
party will bear their own costa in both the Courts 


N. K, B. _ Appeal decreed, 
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Before Mr. Fustice Brett and Mr. Fustice Chitty. 
BIJOY SANKAR SIKDAR AND OTHERS 


ž vi 
RAJENDRA KUMAR BASU AND OTHERS," 


Landlord and tonant—Fractional landlorês— Deorea for rext—Deores agains 
registered tanants— Sala in sxecution—Position of purchaser— Ros judwata 
—Oiell Procedure Cods (Aot XIV of 1888), Beo. 18, 


Where a oo-sharer landlord obtains a deores for rent against all the regis- 


tered tenanta and executes his decree, what passes at the sale is the right, 


title and interest of the judgment-debtors and not the interests of their onregis- 
tered co-sharars, if any. 

Doorgadhur Biswas v. Huro Mohines Dabss (1) followed. 

Joo Lal Singh v. “@uaga Porshad (2) and Nitayi Bakari Saha v. Hari 
Govinds Saha (8) distinguished, 

The present plaintiffs had previously brought another sult in which they 
had made two of the present defendants parties. Their olaim regarding certain 
lands was decreed and as regards oertein other lands dismissed, In appealing 
against the porton disallowed, they omitted to make the maid two defendants, 
parties respondents : 3 

Held: their claim against these two as regards the lands covered by the 
previous sult was resjudioata. 


Appeal by the Plaintiffs. 


Suit for possession of land after declaration of title thereto.. 


The material facts and arguments appear from the judgment. 

Babus Nalini Ranjan Chatterji (Dr. Rash Behary Ghose, 
wrth him) and Bidku Bhusan Gangul for the Appellants. 

The Hon'ble Mr. S. P. Sinka ( Advocate General) and Babus 
Basanta Coomar Bose and Brajalal Chakrabarti for the 
Respondents. 


The judgment of the Court was as follows : 


_ The present appeal arises out of a suit brought by the plain- 
tiffs appellants to recover possession of certain chur land after 
declaration of their title on the allegation that this land formed 
portion of a Howla the whole of which they had purchased at 
an auction sale for arrears of rent brought against the registered 
tenants of the Howla. The plaintiffs are the proprietors of a 
7 anna share of the talug in which the Howla ie situated and 
some of the defendants are the proprietors of the remaining. 


“Appeal from Appellate Decree No, 1166 of 1907 against the decision of 
W. 8. Ooutte, Esq. District Judge of Faridpur, dated the 26th February 1607, 
that of Babu Pran Kmrshna Biswas, Subordinate Judge, dated the 

8lst August 1905, 
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anna share of the taluq, while the other defendants are the pro- 
prietors of a neighbouring talug. The defence set up by the 
defendants who are the proprietors of the remaining 9 annas of 
the taluq was that, by the purchase in execution of the decree 
for rent, the plaintiffs had not acquired a title to the whole of the 
holding and, therefore, they were not entitled to the whole of 
the land in suit; while the defendants who are the proprietors 
of the neighbouring taluq alleged that a certain portion of the 
land in suit fell outside the plaintiff’s taluq and within their taluq. : 
An enquiry seems to have been made by a Commissioner to ascer- - 
tain whether the land in suit was included entirely within the 


' taluq of which the plaintiffs are fractional proprietors or whether 


a portion of it fell outside the talua and within the taluq of the 
defendants. After completing the enquiry, the Commissioner 
prepared a map in which he showed the land which fell within the 
talug of the plaintiffs and also the land which fell outside. With 
reference to the land which fell outside, the lower Courts held 
that the plaintiff’s claim could not succeed and, we. have 
nothing to do with it in this appeal. We have only to 
deal with the land which was found, on measurement, to fall 
within the talug of which the plaintiffs are the 7 annas frac- 
tional co-sharers and the main dispute in this Court has been 
between the plaintiffs, the 7 anna proprietors, andthe defendants 
who are the 9 anna proprietors of the talug. The points at 
issue between the parties in the lower Courts appear to have 
been, first, whether under the sale, at which the plaintiffs pur- 
chased, the whole of the Howla passed, or only a portion of it ; 
secondly, if only a portion of the Howla passed, what was that 
portion and, thirdly, whether any portion of the claim was 
barred by the doctrine of res-judicata. Now it seems that the 
plaintiffs in this case are the 7 annas fractional co-sharers of the 
taluq and they brought a suit against three persons Ram Narain 
Guha, Annada Sundari and Raj Chandra Thakurta to recover 
from them their share of the rent due in respect, of the Howla 
and obtained a decree against those three persons and, in execu- 
tion of that decree, put up the Howla to sale and themselves 
purchased it. The defendants in the lower Courts -contended 
that what passed under the sale in execution of.the- drecree 
which the plaintiffs obtained was merely the share or right, 
title and interest of the three judgment-debtors in the Howla 
and that the whole Howla did not pass; while on behalf’ 
of the plaintiffs, it was argued that the whole Howla passed 
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under ` thè sale. ` The Court of first instance held that the 
whole Howla passed and that the case for the defendants 
that only a portion of it passed could not be accepted. 
That Court also held that in respect of no portion of the land 
in suit was the, claim barred by res-judicata. Oa appeal after 
the case had been remanded to the Court of first instance 
for further findings, the lower appellate Court has come to a 
directly contrary decision to that of the Court of first instance. 
The learned District Judge has found that the whole tenure did 
not pass, that all that passed was the 4 anna share of Raj Chandra 
Thakurta which was the only share which at the time of the sale 
Raj Chandra, Ram Narain Guha and Annoda Sundari, the three 
judgment-debtors, had in the Howla and that the share of the 
other persons who were interested in the Howla did not pass. 
He bas also held that, in respect of certain lands which are 
included in the present claim and which formed the subject of 
suit No. 37 of 1882, the claim of the plaintifs was barred by 
the doctrine of res-judicata. The plaintiffs have, therefore, 
obtained a decree for a4 anna share only of the land in suit as 
included in the Howla excluding the portion: which formed the 
subject of the previous suit. 

Against this judgment and decree, the plaintiffs have 
appealed and, in-this Court, the same contentions have been 
advanced as were advanced in the Court of first instance. 

_ It has been found by the lower appellate Court and with 
those findings we are unable to interfere in second appeal that the 
Howla originally belonged to Kali Sanker and Banga Chandra 
who were brothers, each having a 8 anna share in it. Kali Sanker 
had two sons, a natural son Ram Narain and an adopted son 
Golak. Golak married Muktakeshi and Ram Narain married 
Rashmoni. Kali Sanker, during his life-time and during the 
life-time of his two sons, made a gift of the whole of his 
8 annas share in the Howla to his two daughters-io-law, 6 annas 
being given to Rashmoni, the wife of his natural son, and 2 annas 
to Muktakeshi, the wife of his adopted son. Bangas share 
devolved on his death upon his daughter Annoda Sundari. 
Rashmoni had three sons of whom one predeceased her, and 
before her death, she executed a will in favour of her sons giving 
her six annas share in the property to her two sons Lalit and 
Sasi. After her death, Lalit and Sasi sold two annas out of 


_ their 6 annas in the Howla to the defendant No 10 Gurunath, 


. Gupta, Muktakeshi sold the 2 annas which she had recieved 
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by gift from Kali Sanker to Gurunath and Annoda Sundari 
also sold 4 annas out of her 8 annas to Gurunath. Annoda 
Sundari sold the remaining 4 annas belonging to her to 
Raj Chandra who was one of the defendants in suit brougbt 
for recovery of rent by the present plaintiffs. Acording to 
these findings, therefore, the Howla divided in the following 
manner: 4 annas was the property of Lalit and Sasi, 8 annas 
was the property of Gurunath and 4 annas was the property of 
Raj Chandra. The Court of first instance disbelieved the 
genuineness and validity of the gift by Kali Sanker of his 8 
annas share to his two daughters-in-law, but, on appeal, the 
finding of that Court on this point has been set aside and the 
learned District Judge, for reasons given in his judgment, has 
come to the conclusion that the Heba was a genuine and dona 
fide transaction and that it created a goed title in favour of 
Rashmoni and Muktakeshi. With these findings, we are unable 
to interfere in second appeal. We, therefore, hold that, so far as 
the Howla was concerned, at the time of the sale under which 
the plaintiffs claim title, it was divided amongst various persons 
in the manner which we have stated. 
The case for the plaintiffs has all along been and has been so 
‘argued before us that, though the Howla might possibly belong 
to the persons mentioned, in the shares stated, still, when, the 
plaintiffs, as landlords, brought a suit against Raj Chandra, Ram 
Narain and Annoda Sundari who were the only persons who had 
been registered as tenants of the Howla and obtained a decree 
and, in execution of that decree, sold up the whole holding, the 
whole holding must be held to have passed to the plaintiffs by 
purchase in execution of that decree. It has been contended 
that, whether those three persons were the sole tenants or not, 
they, for the purposes of this case, represented the whole interest 
in the Howla because they must be taken to have been the 
representatives of the other proprietors of the Howla, who were 
not registered as tenants. In support of this contention the 
learned pleader for the appellants has relied on the cases of 
Feo Lal Singh v. Gunga Pershad (1) and Mttayt Behari Saha 
Pramanik vw. Hari Govinda Saha (a). It is contended that, on 
the authority of those two decisions, we should hold that the 
learned District Judge erred in-law in the view which he took 
that the three persons against whom the suit- was brought did 
fot represent the whole tenant-interest in the holding.» On 
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behalf of the respondents, the learned counsel has relied on the 
decisions of this Court in the cases of Afrax Mollah v, Kulsum- 
annessa Bibee (1), Doorgadkur Biswas v. Huro Mohinee Dabee (2), 
Matangini Chaudhurani v. Sreenath Das (3) and Fiban Krishna 
Roy v. Brojo Lal Sen (4). It isnot necessary for us to deal at 
great length with these decisions but it is clear from the cases 
cited by the learned counsel that the principle laid down by this 
Court with regard to a sale held in execution of a decree for rent 
obtained by a fractional co-sharer against certain persons as 
tenants is that such a decree can only be executed as a money- 
decree under the Code of Civil Procedure and that under a sale 
in execution of that decree, what passes to the purchaser is the 
right, title and interest of the judgment-debtors apd nothing 
more. In the case of Doorgadhur Biswas v. Huro Mohinee Dabee (2), 
it has been distinctly laid down that, such a sale even though 
a decree may be obtained against the registered tenants, passes 
only the right, title and interest of such registered tenants and 
not the interest of their unregistered co-sharers as well. The 
cases on which the learned pleader for the appellants relies appear 
to us to be clearly distinguishable from the present case and we 
are unable to agree that the Court of first instance was right in 
holding that the three persons who were sued for rent as tenants 
in the holding represented the whole body of tenants. In the casé 
of Feo Lal Singh v. Gunga Pershad (5) the tenants were members 
of an undivided Mitakshara family and it was held that the 
person who was registered as the tenant being the Karta of that 
family might be taken to be the representative of the rest of 
the family and- that a decree obtained against him in-a suit for 
rent would bind the rest of the family .on the ground that he 
represented them. The case of Nitayi Behari Saka -Pramantk 
v. Hari Govinda Saka (6) differ from the present case in that, in 
that case the suit for rent was brought by the whole body of 
landlords and not, as in the present case, by the 7 annas frac- 
tional co-sharers and further more, because the position of the 
defendants as representatives of the other tenants in the holding, 
“bad in other transactions, been asserted and acknowledged. In 
the present case the suit in which the decree was obtained in 
execution of which decree the plaintifs made their purchase was 
‘brought by the proprietors of the 7 annas interest only and it 
(G) (1005) 100, W. N., 176. (4) (1908) L. B. 30 I. A 81; 1.0, B. 80 Cele, 550, 
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-CITIL 'has been found by the lower appellate Court that the persons 
1908, against whom that decree was obtained were persons who had 


“Bijoy 8 Tar Bikdar CMY @ 4 anna interest in the holding. The District Judge has 


s held that, in these circumstances, all that the plaintiffs are 
Banara K at entitled to is a decree declaring their title to a 4 anna interest 
omar in the Howla and he has given them a decree to recover posses- 


‘sions through tenants of a 4 anna share only of the land 
within that Howla. We are of opinion that the view taken by the 
lower appellate Court is correct and that the contention advanced 
on behalf of the appellants that the entire Howla passed under the 
sale cannot be sustained. This finding covers the first two points 
which have been raised and we have to consider the remaining 
point which is as regards the question of res judicata. 

It has been contended on behalf of the appellants that the 
Judge of the lower appellate Court erred in holding that, so far 
as the defendants Nos. 1 and 2 were concerned, the claim was 
barred by res sudscata in respect of the land covered by suit No. 37 
of 1882, because those defendants in their written statements 
-alleged that they were not properly represented as parties either 
in the suit or in the appeal, and therefore, no questions were 
finally decided in that suit as between them and the present 
appellants, We cannot accept this contention as sound. That 
suit was apparently brought by the plaintiffs and they made the 
defendants Nos. 1 and 2 parties defendants in the suit. Their 
claim as regards certain lands was decreed but, as regards other 
lands, the suit was dismissed and, in appealing against that portion 
of the decree which dismissed a portion of their claim, the present 
appellants omitted to make the defendants Nos. 1 and 2 parties 
respondents. The result, therefore, was that the decree which 
stood in their name dismissing the plaintiff’s suit in respect of 
certain lands became final. We think that the view which the 
learned Judge of the lower appellate Court has taken is quite 
correct and that the appellants have only themselves to blame 
if, so far as the lands covered by suit No. 37 of 1882 is concerned, 
their present claim is barred by the result of that suit. We can 
find no reasons for differing from the finding of the learned Dis- 
trict Judge on this point and this contention urged in support 
of the appeal must, therefore, fail. 

The result, therefore, is that we affirm the judgment and decree 
of the lower appellate Court and dismiss this appeal with costs. 


N. E. B, Appeal dismissed, 
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Bore Mr. Fustice Mookerjee and Mr. Fustice, Carnduff. - 
AJODHYA ROY 


v. 
HARDWAR ROY AND OTHERS.” 


Hindu Law— Witahehara— Keoseution of deerso—Infani mombar of joint family, - 


born after mortgage decros, if a proper party—Infant born mors than ihres 
years before application for exsoution—Joint family—Roprescatatice of 
fudgmont-debtor— Mortgage decres, if binding on the infant. 


The term ‘representative’ as used in section 214 of the Oode of Civ 


Procedure (Act XIV of 1883) means not merely the legal representative in the 
sense of the helm, executors or administrators, but includes any representative 
in interest, that is, any transferee of the-interest of the deoree-holder or 
judgment-debtor, who so far as such interest is concerned, fa bound by the decree, 
‘Isham Ohondra v. Boni Madhab (1) and Gulearilal v. Madho Ram (2) 
referred to, 

To determine whether a particular person is a representative of a party to 
the mult, the two tests to be applied are, fret, whether any portion of the 
interest gf the decree-holder or of the judgment-debtor, which was originally 
vested in one of the parties to the suit, has, by act of parties or by operation of 
law, vested in the person who is sought to be treated as representative, and 
séoondly, if there has been a devolution of interest, whether so far as. such 
interest is concerned, that person is bound by the decree, 

Where the entire interest in the properties mortgaged is vested in the 
original judgment-debtors who are parties to the mortgage suit, and a son of 
one of the judgment-debtora, a member of the joint Mitakahara family, is barn 
after the mortgage decree, the immediate effect of his birth is that the aggregate 
of rights then vested in his grandfather, his father and his two uncles, becomes 
vested in him oonjointly with them. By reason of the birth of the son, there is 
a transference of interest in the eye of the law. To the extent of this interèst, 
the son is a representative of une of the parties to the suit, namely, his father.. 
It is, on principle, strictly analogous to that of the transfer of the equity of, 
redemption of the judgmont-debtor, in whole or in part, after the mortgage 
decree has been made. 

The purchaser of « fragment of the equity of redemption after the decree, is 
a representative of the judgment-debtor, whether he acquires his interest under 
8 private alienation or by a judicial sale, 

Mudho Das v, Rawjoc Patak (8), Gulsarial v. Mudho Ram (3) and Radha 
Kishua v. Hom Chandra (4) relarred to. n 

The son js also, to the extent of the interest acquired by him by birth, 
bound by the mortgage decree made before his birth. A son cannot object to 
allsnations validly made by his father before he was born or begotten because 
he could only by birth obtain an interest in property which was then existing 
in his ancestors. 

“Appeal from Appellate Order No. 91 of 1908, against an Order of M. Smither, 


En, trict Judge of Sehabad, dated the Sth October 1907 reversing an order 
bu Bama Charan Kundu, Munah of Sasearam, dated the re lock February 1907, 


(1) (1807) I. L. B. 24 Oslo. 68, (8) (1804),1. L. B 16 All, 286 (301,. 
(3) (1904) L L. B, 26 AlL 447, (4) (1907) 11 O, W. N, 496. 
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Raja Ram Towary v. Tnchmur Porshad (1), Girdhares Lall v. Kantoo 
Zah (2), Mudho Singh v. Hurmat Ally (8) and Judo Bingh v. Ranes 4) referred to. 

As in tho case of a mortgage suit, the lis continues after the decrees misi and 
the doctrine of Hs pondons 1s applicable to proceedings to realise the mortgage 
after the decree for sale, the son, who, by reason of his birth subsequent to the 
mortgage decree, acquired an interest in the mortgaged properties would be- 
bound by the proceedings in execution though not brought before the Court, 

Serfiram Marwari v. Barhamdoo Persad (5) referied to. 

Bat even though he may be so bound, the mortgages docree-holder is 
entitled to treat him as a representative of one of the parties to the suit and to 
bring him before the Court with a view to avoid possible disputes and 
complications in future, 

Appeal by the Objector. 


Application for execution of decree. 


The facts of the case appear fully from the judgment. 
Babu Shiba Prasanna Bhattacharjee for the Appellant.” 
Babu Hara Chandra Chakravart for the Respondents. 

G. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—The substantial question of law which calls 
for decision in this appeal, is one of some nicety and novelty. In 
1899, Baburam Sahu, now represented by the respondents, 
obtained a mortgage decree against one Raja Roy and his three 
sons Ram Logan Roy, Ram Tahal Roy and Deodhary Roy, 
members of a joint Mitakshara family. All the original judgment- 
debtors except Deodhari Roy had died before the present, execu- 
tion was taken out. The decree-holder brought on the record 
all the members of the joint-family, amongst whom was the 
appellant, an infant son of Deodhari. It was objected on behalf 
of the infant represented by his mother and guardian, Rambuti 
Koer, that he could not be made a party to the execution proceed- 
ings, and further that the application as against him was barred 
by limitation. The learned Munsiff found on the evidence that 
the appellant was born subsequent to the mortgage-decree and 
held that as his father Deodhari was still alive he could not be 
tade a party to the execution proceedings. The Court of first 
instance also held that, as the appellant had been born more than 
three years before the 23rd July 1906, the application, so far as 
he is concerned, must be taken to have been barred by limitation. 
Upon appeal, the learned District Judge reversed this order. He 
(1) (1947) 8 W R. 16. (8) (1868) 8 Agra H. O B. 482., 
ee L. B. 1 L A, 881; 14 B, L. B. 187. (4) (1873) 5 AL, H. O. R. 118 

_ ©) (1903) 30. L J. 283. 
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held that no particular person was the judgment-debtor, that the 
real judgment-debtor was the joint-family, which can never die, 
and that at any time the members of the family, then in existence, 
might be called into Court. In this view of the matter he 
concluded that Ajodhya Roy was a proper party to the execution 
proceedings. The infant has now appealed to this Court, and on 
his behalf it has been contended that the only persons against 
whom the decree-holder could proceed in execution are either the- 
parties to the suit or their representatives, and that, as the father 
of the appellant, one of the original judgment-debtors, was still 
alive, the appellant could not in any sense be treated as the 
representative of any party to the suit. In answer to this argu- 
ment, it has been contended on behalf of the decree-holders, that, 
as soon as the appellant was born, he acquired by birth an 
interest in the mortgaged property, which up to that time had 
been owned and possessed by the other members of the family 
in which he was born, that he is consequently bound by the decree 
in the mortgage-suit and ia the representative of his father for 
the purposes of the execution proceedings, although his father 
may still be alive. No attempt has been made in the arguments 
addressed to us to support the view taken by the learned District 
Judge that the real judgment-debtor was the joint-family, which 
could never die, and in our opinion that theory cannot be 
supported. But, after a careful examination of the arguments 
addressed to us and of the principles of law applicable to cases of 
this description, we are of opinion that the conclusion at which 
the Court of appeal below arrived is correct and must be affirmed. 
It has been found by the Courts below, and for the purposes 
of this decision that finding cannot be challenged by any of the 
parties, that the appellant was born after the mortgage-decree 
had been made. Before his birth, the entire interest in the 
mortgaged properties was vested in the original judgment-debtors 
who were parties to the mortgage-suit. The immediate effect of 
his birth was that the aggregate of rights then vested in his 
grand-father, his father and his two uncles, became vested in him 
conjointly with them. In other words, the interest which was 
originally vested in A and his sons X, Y, Z, became, upon the 
birth of P, as the son of X, vested in A, X, Y, Z and P. The 
question, therefore, arises whether by reason of this devolution 
of interest P became a representative of any of the parties to the 
suit. Now, the term ‘representative,’ as used in section 244 of 
the Code of Civil Procedure of 1882, means, not merely the legal 
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representative in the sense of the heir, executor or administrator,. 
but includes any representative in interest, that is, any trans-: 
feree of the interest of the decree-holder or judgment-debtor,. 
who so far as such interest is concerned, is bound by the decree 
[Jshan Chandra v. Beni Madhub(1), Gulsarilal v. Madho Ram (2Y); 
To determine, therefore, whether a particular person is a repre- 
sentative of a party to the suit, the two tests to be applied 
are first, whether any portion of the interest of the decree-holder 
or of the judgment-debtor, which was originally vested in one of 
the parties to the suit, has by act of parties or by operation of 
law, vested in the person who is sought to be treated as repre- 
sentative, and, secondly, if there has been a devolution of interest,- 
whether, so far as such interest is concerned, that person is bound 
by the decree. Let us consider fora moment the effect of the- 
application of each of these two tests to the case before us. . 
With reference to the first test, we observe that as soon as 
the appellant, whom we have called P, was born, the aggregate 
of rights previously vested in A; X, Y and Z became vested in P 
along with A, X, Y and Z. If, before the birth of P, there had 
been a definition of the interests of the parties, each of the 
persons A, X, Y and Z, would have been entitled to one-fourth 
of the estate. If after the-birth of P, there had been a similar 
definition of the interests of the parties, the result would have 
been that each of the persons A, Y and Z would have been: 
entitled to one-fourth of the estate, but the one-fourth share 
which would otherwise have been taken by X would now have 
to be distributed between X and P, in other words, the effect of 
the birth of P was that, if a partition was called for, X would be 
entitled to only one-eighth and P to another one-eighth. 
[Mitakshara Chap. I section 5), Debs Parshad v. Thakur Deal (3), 
followed in Bhimul Doss v. Choonee Lall (4)]. It is manifest, 
therefore, that by reason of the birth of P, there has been a 
transference of interest in the eye of the law. To the extent of 
this interest, P is representative of one of the parties to the suit, 
namely his father, The case is on principle strictly analogous to 
that of the transfer of the equity of redemption of the judgment- 
debtor, in whole or in part, after the mortgage decree has been 
made. It cannot be disputed that the purchaser of a fragment 
of the equity of redemption after the decree, is a representative 
of the judgment-debtor, whether he acquired his interest under 


(1) (1897) I. L. B. 84 Calc. 62. . (8) (1878) L L R, l All 108, 
(3) (1904) I. L, R, 96 AlL 447. (4) (1877) 1, L. B, 2 Galo, 879: 
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a private alienation, as in Madho Das v. Ramjee Patak (1) or by 
a judicial sale as in Gulsarilal v. Madho Ram (2) and Radha 
Kishun v. Hem Chandra (3). On principle, therefore, it is 
impossible to say that the appellant who has by his birth acquired 
an interest in the equity of redemption is not a representative 
of his father who was one of the original parties to the suit, 
within the meaning of Sec. 244 of the Code. 

As regards the second test, it is manifest that the appellant 
is, to the extent of the interest acquired by him by birth, bound 
by the mortgage-decree made before his birth. It is well-settled 
that a son cannot object to alienations validly made by his father 
before he was born or begotten because he could only by birth 
obtain an interest in property which was then existing in his 
ancestors. In support of this proposition it is sufficient to refer 
to the decision of a Full Bench of this Court in Raja Ram 
Tewary v. Luchman Pershad(4), to the decision of their 
Lordships .of the Judicial Committee in Girdharee Lall v. Kantoo 
Lall (5) and to the decisions of the High Courts at Agra and 
Allahabad in Mudho Singh v. Hurmut Ally (6) and Fudo Singh v. 
Ranee (7) in which it was ruled that an alienation of immovable 
property bya member of a joint Mitakshara family cannot be 
contested by his son who at the time of the alienation was 
neither born nor begotten. It is not necessary to show that this 
“proposition is supported by the principles laid down in the 
Mitakshara, as the more important texts applicable to the matter 
are set out in the judgment of Sir Barnes Peacock in the Full 
‘Bench case to which we have just referred. We take it there- 
fore that the appellant has by his birth acquired an interest in 
the mortgaged property directed to be sold by the decree and that 
so far as such interest is concerned he is bound by the decree. 
‘He must consequently, be treated, as a representative of one of the 
parties to the suit within the meaning of section 244 of the Code, 
and as such he is a proper party to the execution proceedings, 

It may be doubted however, whether it was necessary for 
the decree-holder to bring the appellant before the Court in 
these execution proceedings, for as in the case of a mortgage suit 
the 4s continues after the decree nisi and the doctrine of ss 
pendens is applicable to proceedings to realise the mortgage after 
the decree for sale [Surjiram Marwari v. Berkamdeo Persad,8)),the 


(2) (1894) LL B16 all 286 (991) 6) (1874) L B.1 L AS21163, L, R. 187, 
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appellant, who by reason of his birth subsequent to the mortgage- 
decree, acquired an interest in the mortgaged properties, would 
be bound by the proceedings in execution though not brought 
before the Court. But even though he may be so bound, the 
mortgagee decree-holder is entitled to treat him as arepresetative 
of one of the parties to the suit and to bring him before the 
Court with a view to avoid possible disputes and PRR 
tion in future. 

Under Article 179, clause 4 of the Limitation Act ornan 
of limitation arises. The contrary view, suggested in the first 
Court, was apparently based upon Art. 178 which has obviously 
no bearing. 

The result, therefore, is that the conclusion at which the 
learned District Judge arrived cannot be successfully challenged 
and this appeal -must be dismissed with costs. We assess the 
hearing fee at one gold mohur. < 

; Appeal dismissed. 


Before Mr. Fustice Brett and Mr. Fustice Chitty. 


NARMADA SUNDARI DEBI 
v. 
TARIP MOLLAH AND OTHERS." 
Bengal Tonansy Aot (VIII of 1885), Bso. 167—Incunbrance, suit to annal— 
Burden of proof. 

A person seeking to annul a tenancy as an incumbrance shall make out a 
case that the tenancy is, in fact, an incumbrance within thé meaning of 
section 161 of the Bengal Tenancy Act. It is not for the defendant to prove 
that his tenancy existed before the creation of the tenure purchased by 
the plaintiff. 

Appeal by the Plaintiff. 
_ Suit to recover possession by ejecting the dofendanta on the 
ground that their holding was an inoumbranoe. 

The facts of the case are sufficiently stated in the judgment., 

Hon'ble Mr. S. P. Sinha (The Advocate General), (with 
kim Babus Dwarka Nath Chuckerbutty and Surendra Nath Roy) 
for the Appellants, —-Prima facie a sub-tenancy is one which a 
purchaser in execution of the rent-decree can annul, and. the 
onusis on the sub-tenant to prove that his right is a protected 
interest within the meaning of sections 159 and 160 of the 


appeal from Appellate Decree No. Mit of 1906, against the decree of 


“Babu Batya Charan ly, Additional Subordinate Judge of Khulna, dated 


the 80h July that of Baba Pores Nath Ohafterjee, Munsiff 
2nd Oourt at dated the 18th July 1905. = 
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Bengal Tenancy Act. The caseof Gobind Nath Shaka Chowdauri 
v. G. M. Reily (1), which is an authority for the proposition that 
it is for the plaintiff to prove that the holding of the defendant is 
not a protected one, is apparently against me. But I rely on the 
caso of Rask Behari Bosu v. Hara Moni Debya (2), where the 
former case has been distinguished. In this case it has been held 
that the onus is on the holder of the under-tenure to prove that his 
tenure is protected by section 37 of the Revenue Sale Law (Act XI 
of 1859). Refers to the case of Mahomed Kasem v. Nafar Chandra 
Pal Chowdhury (3). Á 

As regards the other point, it is not necessary for the 
plaintiff to give notice to the mother of the defendants whose 
existence he was not aware of. We are entitled to give notice 
only to the recorded tenant for ejectment. The Subordinate 
Judge was wrong in saying that the doctrine of representation 
did not apply. 

Hon'ble Syed Shamsul Huda | with him Moulvie Nuruddin 
Akmed) for the Respondents.—I submit that the onus has been 
rightly placed. Cases decided under section 37 of Act XI of 1859 
have no bearing on cases coming under the Bengal.Tenancy Act. 
I rely on the case of Gobind Nath Shaha Chowdhuri v. G. M. 
Retly (1), which followed the decision in Durga Prosunno Ghose 
v. Kalidas Dutt (4). These cases have never been dissented 
from or over-ruled. 

Hon'ble Mr. S. P. Sinka, in reply. _The language of section 66 
of the old Rent Act is different in material respects from that of 
the ‘present Bengal Tenancy Act, which is very much similar to 
that of Act XI of nee i 

G. A, V. 

The judgment of the Court was as follows : - 


The plaintiff appellant sued to recover khas possession of 
certain lands as included in her genii tenure which she purchased 
in execution of a decree for arrears of rent and for ejectment from 
the same of the defendants on the ground that their holding on 
the tenure was an incumbrance which she was entitled to annul. 
The tenure was purchased by the plaintif on the 27th April 
1903 and her purchase was confirmed on the 3oth June 1903: 
She obtained possession on the 24th November 1903. On thé 
y7th April 1904, a notice under section 167 of the Bengal 
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Tenancy Act was served on the defendants and the. present 
suit was instituted on the 3rd October 1904. The defendants 
claimed a permanent tenancy under jamas right in the land, 
and also pleaded that a certain portion of their holding was a 
protected interest as containing houses, gardens and tanks. 
There was a further question whether the mother of the tenants 
who were sued, who was admittedly the proprietor of a 2 anna 
share could be ejected without a proper notice having been 
issued on her, but simply on the notice issued on the registered 
tenants by the plaintiff. The Munsiff held that, with the excep- 
tion of the land covered by the garden, homestead and tanks 
and with the exception of the 2 anna share of the mother of the 
‘defendants, the plaintiff was entitled to get khas possession and 
he accordingly gave her a decree annulling the tenancy as 
an incumbrance. On appeal, the lower appellate Court modi- 
fied the decree of the Court of first instance in so far as it 
awarded khas possession to the plaintiff, but held that the plain- 
tiff was by her purchase entitled to recover rent from the defen- 
dants in respect of 14 annas of the holding. The plaintiff has 
appealed and the first point which has been taken in support of 
the appeal is that the Subordinate Judge has erred in law in 
placing the onus on the plaintiff to prove that the settlement 
under which the defendants held the land was an incumbrance. 
It is contended that the onus lay on the defendants to prove that 
their tenancy was not an incumbrance. It has been argued 
that the decision of this Court on which the lower appellate 
Court has relied [Gobind Nath Shaha Chowdhurt v, G. M. 
erly (1)] was in a case falling under section 66 of Act VII 
of 1869 and that it has been modified in subsequent cases; and 
the cases of Rask Behari v. Hara Moni (2) and Mahomed 
Kasem v. Nafar Chandra Pal Chowdhury (3) have been relied on. 
The case of Rash Behari v. Hara Mons (2) however really turns 
on the interpretation of section 37 of Act XI of 1859, the provi- 
sions of which are not on all fours with those of the Bengal 
Tenancy Act, and the decision in Mahomed Kasem v. Nafar (3) 
does not appear to have much application tothe present case. The 
plaintiff, in this case, sues to eject the defendants on the ground 
that their tenancy is anincumbrance created on the ganti tenure, 
Section 161 defines an incumbrance, as used with reference to a 
tenancy to mean any lien, sub-tenancy, easement or other right or 
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- interest created by the tenant on his tenure or holding or in limita- 
tion of his own interest therein and not being a protected 
interest as defined in section 160. The law which gives the 
plaintiff power to annul such a tenancy as an incumbrance 
seems to us to require ‘that the person seeking to. annul the 
tenancy on that ground shall make out a case that the tenancy 
is, in fact, an incumbrance within- the meaning of the Act. 
The case of the defendants was that their tenancy had been 
created long before the gantt tenure was settled. In those circums- 
tances, it certainly rested on the plaintiff to prove that the 
tenancy which she sought to annul was one which had been 
created after the ganti tenure was brought into existence. If 
the case of the defendants was true that they were in possession 
before the creation of the tenure, certainly the tenancy would 
not be an incumbrance.which the plaintiff would be entitled 
to annul. The onus would not rest on the defendants to prove 
that their tenancy existed before the creation of the ganti tenure. 


We may observe that the lower appellate Court has found that. 


the plaintiff has signally failed to prove that the tenancy of the 
defendants was created after the creation of the ganti tenure. 
We bald, in these circumstances that the lower appellate Court 
was right in holding that the suit for annulment of the tenure 
and for khas possession must fail. It is not necessary for us, in 
the circumstances, to discuss how far the alleged interest of the 
widow was affected by the sale. The right of the plaintiff by 
purchase to the gant tenure is not disputed, but the claim for 
khas possession by annulment of the tenancy must be dismissed 
and the plaintiff will only be entitled to recover rent from the 
defendants. The result, therefore, is that the appeal is dismissed 
with costs. l 

ALT. M f ~ Appeal dismissed. 


Before Mr. Fustice Mookerjes and Mr. Fustice Casperss. 
HARIHAR PANDE 
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Ros judioaia—Oirni Presedure Code (Act XIV of 1889), Boo. 13— Matter 
tasidextally in istus in precious Nn ENE Seni te 
Land declared liahls te pay rent, 

The primary isæue in a rent suit is. whether the rent clatmed for the partt- 
cular period is due. Where in a rent suit, the sult was dismissed asno amount 
"© Appeal from Appellate Decree No. 15 of 1907, against the decision of M. 


Smither, Esq, La Lan Ja of Shahabad, dated the 23nd October 1906, revers- 
ing that of Babu Batkan Haldar, Munsiff of Arrak, dated the 90th February 1906. 


t 


T 


Narmada Ê Sundari 
Debt ` 


NA A z 
' Terip Mollah. * 


THE OALOUTTA LAW JOURNAL, [VoL IX, 


was. found. dne by the defendant to tho plaintiff, a further declaration by the . 
Qourt that the land was held subject to payment of rent was only incidental 


and could not operate as rorjudiosta in a subsequent mit intgr partas for assoes- 
ment of rent, 


Thakur Magundeo v, Thakur Mahadoo (1) and Rea Bahadur Singh v. 
Lucho Koer (2) followed. 
- Appeal by the Defendant. 


‘Suit for assessment of rent. 


> The material facts and arguments appear from the Judgment. 
The Appellant fn person. 
Babu Satish Chandra Mukerji for the Respondents, 
Tho judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendant 
in a suit for assessment of rent and for recovery of such rent for 
a certain period. Inthe Court of first instance the defendant 
pleaded that the land was rent-free. In answer, the plaintiffs 
contended that the question was res-judicata. The Court of 
first instance held that the matter was not res-sudtcata, inasmuch 
as although the question had been raised in a previous suit, 
between the parties and decided, the decision was not final within 
the meaning of section 13 of the Code of Civil Procedure. The 
Court of first instance, therefore, went into the merits and found 
that the title of the plaintiffs to have rent assessed on the 
disputed land had been extinguished by adverse possession. In 
this view of the matter, the Munsiff dismissed the suit. The 
plaintiffs then appealed to the District Judge, and it was contend- 
ed on their behalf that the question of the chacracter of the 
disputed land was res-judicaia. The learned District Judge 
gave effect to this contention and made a decree in favour of 
the plaintiffs. 

_ The defendant has now appealed to this Court, and the only 
question which is raised in the memorandum of appeal is whether 
the question of the character of the disputed land is res-juai~ 

by reason of the decision in the previous suit for rent. In order 
to determine this question it is necessary to refer to the subject- 
matter of the previous litigation. It appears that in 1904 the 
plaintiffs brought a suit to recover Rs. 14-14-3 as arrears 
of rent with cesses and damages for the years 1309 to 
1311. The allegation of the plaintiffs was that rent had 
‘been recovered at the rate claimed from the defendant for 
many years, but that from 1309 the defendant had refused to pay 
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rent. The claim was contested on the ground that rent had 
never been paid in respect of the disputed land, and that’ as a 
matter of fact this land formed part and parcel of a holding of 20 
bighas which was held by the defendant rent-free. ; 

The Court of first instance considered the question whether 
the rent-claimed land was rent-free land, and upon the evidence 
came to aconclusion adverse to the defendant. The Munsiff 
also found that the rate at which rent was claimed was proved, 
and in this view of the matter made a decree in favour of the 
plaintiff. The defendant then appealed to the District Judge. 
The District Judge took additional evidence and came to the 
conclusion that the story of the plaintiffs that rent had been paid 
at the rate claimed was untrue and that as a matter of fact, rent 
had never, been realized in respect of this land. He also held, 
however upon the evidence that defendant had failed to prove 
that the land was as alleged by him, rent-free. He accordingly 
allowed the appeal and dismissed the suit, but he directed that 
a declaration should be inserted in the decree to the effect that 
the land was liable to be assessed with rent. Against this decree, 
no appeal appears to have been preferred by either party. 

It is now argued on behalf of the plaintiffs that this 
decision operates as res-judicata inasmuch as there was a 
declaration as to the character of the disputed land in the decree 
of the appellate Court. In our opinion this contention is not 
well-founded. It is clear that the declaration in question was 
beyond the scope of the previous suit. The previous suit, as we 
have said, was not for declaration that the land was rent paying, 
nor was it for assessment of rent. It was a suit for rent of a 
particular year. No doubt the question whether the land was 
rent-paying or rent-free was incidentally in issue. If the 
Courts had found that the plaintiffs were entitled to recover rent 
and made a decree in their favour for some rent, it might have 
been contended that the decision operated as res-judicata so far as 
the character of the land was concerned. But the suit was dis- 
missed inasmuch as the plaintiffs - failed to prove that any rent 
was due as claimed by them. It was, therefore, unnecessary for 
the Court to consider whether the defendant had succeeded in 
establishing that the land was rent-free as alleged by him. The 
declaration in question was, therefore, not only beyond the scope 
of the suit as framed by the plaintiffs ; the decision of the question 

_ Was also unnecessary in view of the determination of the appellate 
Court that the plaintiffs had failed to show that any rent was due. 
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‘Under these circumstances, it is impossible to say that the previous 
decision operates as res-judtcata. The view we take is supported 
by the decision of this Court in the case of Thakur Magundeo v, 
Thakur Mahadeo (1) in which this Court following the decision 
of their Lordships of the Judicial Committee in Run Bahadur 
Singh v. Lucho Koer (2) came to the conclusion that the decision 
of the Full Bench in Miamut Khan v. Phadu Buldia (3) had 
been over-ruled by implication, 

The result, therefore, is that this ed must be allowed and 
the decree of the District Judge set aside. As there has been 
no decision upon the merits, the case will go back to the lower 
appellate Court to be tried on the evidence on the record. 

The costs of this appeal will abide the result. 

Under section 13 of the Court-Fees Act, we direct that the 
amount of Court-fees paid by the appellant on the memorandum 
of appeal to this Court be refunded to him. 


N. KEB Appeal allowed; case remanded, 


(1) (1891) I, L. R. 18 Calc, 647. (2) (1884) I. L. B, 11 Oalo. 301, P. O, 
(8) (1880) 1. L, B, 6 Oalo. 819. 
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PRESENT — Lord Macnaghten, Lord Atkinson, Sir Andrew Scoble 
and Str Arthur , Wilson. 


RAMA KANTA DAS MAHAPATRA AND OTHERS 
v. 
CHOWDHURI SHAMANAND DAS PAHARAJ BIDYA- 
DHAR BHUIYAN MAHAPATRA. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT’ 
Wurm IN BENGAL] i 


Primogenitwro, rule of—Family owstom of suocossion by lineal primogeniture, 
preof of—Landed tenures in Cuttack—Chowdhuri, meaning of. 

For the purpose of establishing a family custom of succession to an estate, 
the evidence must be olear and unambiguous; and the evidence must not fail 
to give to the alleged custom the character of certainty, which is essential a 
ita validity. 

Whére the evidence showed that the office of ChotodAwri was held under 
sucoessive native Governments, for many generations by a member of the 
family, and lands were assigned to the holder of that offlce as a pert of his 
remuneration, but the grant was of an office only, and to qn individual, to be 
held during good behaviour aud the office was not necessarily heritable : 

The evidence was not clear and unambiguous and that it fell far short of 
establishing the claim of the eldest branch of the family during the period of 
native rule, 

As regards the period subsequent to the British acquisition of Ottawa in 
1808, the evidence showed that whenever the holder of the estate died leaving 
more than one aon, the right of the eldest son was challenged in the Oourts 
and the litigation inyanably ended in a compromise under which the younger 
pons obtained a share of the estate very much in excess of the maintenance, 
to which had the custom existed; they would have been entitled : 

Held, that the evidence entirely failed to give to the alleged custom of 
succession by lineal primogeniture the character of certainty. 


Appeal froma judgment and decree of the High Court of 
Judicature at Fort William in Bengal (March 21, 1904), which 
reversed a judgment and decree of the Court of the Subordihate 
Judge of Cuttack (September 27, 1899). 

The only question for determination in the appeal was 
whether the succession to the property in suit was governed by 
the rules of lineal primogeniture or by the ordinary Hindu Law.’ 

The pedigree set out in their Lordships’ judgment will 
explain the’ relationship ane between the “various parties 
to the suit. : 


From the pedigree it will appear that -Jugal ` Kishore left ` 
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two sons, Tribikram and Sudarshan, the elder of whom, 
Tribikram, entered into successive engagements with the British 
Government from 1805 to 1818, when he died. The second of 
these engagements is dated 29th July 1805. Byan order of the 
Collector of the District, dated 11th March 1818, the zemindari 
was recorded in the name of Chowdhury Jagannath Das, son of the 
deceased, and the revenue was realised from him by the Govern- 
ment. Thereupon Tribikram’s younger brother Sudarshan sued 
to recover possession from his nephew of a one-half share in the 
whole estate movable and immovable. The litigation ended ina 
compromise on February 2, 1822, by which, in lieu of his share 
of the whole estate, he was granted certain of the immovable 
properties, some houses and lands, a sum of money in cash, and 
the Taluk Benahas in perpetuity subject to the payment of the 
net profit derived therefrom in excess of Rs. 550 per annum to 

. Jagannath Das and his heirs. On the other hand Jagannath Das 
agreed that he and his heirs should not sell, gift, mortgage, or 
lease the remaining portion of the estate without the consent 
of Sudarshan Das. 

In the year 1834 Jagannath ‘Das and his brother Haladhar 
‘Das separated in mess. The former had contracted debts, and 
-on March 28, 1837, an 8 anna share in Killa Talmunda was sold 
in execution of a decree against- him and purchased by one 
Gobardhan Das. On April 6, 1837, Haladhar Das instituted a 
suit in the Court of the Sadar Amin, at Balasore, to recover 
‘from Jagannath Das the remaining 8 annas of Killa Talmunda, 
and on July 24, 1837, judgment was delivered in his favour. 
The Court held that the estate was ancestral, that up to that date 
the expenses of both parties had been defrayed from the profits, 
-and that Haladhar Das was entitled to an 8 anna share. A 
separate suit was also instituted by him in the Court of the 
-Principal Sadar Amin of Cuttack to recover possession of an 
8 anna share of Taluk Aranga. The other 8 annas was also sold 
in execution of a decree. That litigation was also eventually 
compromised. On March 11, 1838, Jagannath -Das executed an 


. agreement ; on March 14, 1838, he presented a petition to the 


Sadar Amin, at Balasore, setting out the terms of the compromise, 
and on the same date an order was made giving effect to the 
‘ compromise. On May 31, 1838, the Principal Sadar Amin of 
<. Cuttack also made-a decree in accordance with the compromise. 
The result .was to award to Haladhar a 4 anna share in. Killa 
- Talmunda-in-absolute proprietary right. At the time of the 
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settlement in. 1842, Killa-Talmunda was purtitioned ; and the 
8 anna share belonging to the family, to which the parties to the 
suit belonged, was constituted into a separate estate under the 
name of Mahal Shamsunderpur. 

Jagannath Das died in the year 1862, and was succeeded by 
his son Dinabandhu Das. He died in the- year 1871, and the 
name of his eldest son, Harihar Prasad Das, was recorded im his 
stead in the Revenue Registers. At that time and for many 
years subsequently Dinabandhu Das’s younger sons, Rama Kanta 
Das and Balbhadra Prashad Das (appellants Nos. 1 and 2), were 
minors. They had all along lived in the family house and been 
supported from the joint estate. 

On August 18, 1885, Harihar Prashad Das died. A Gee 
arose in regard to mutation of names. On June 3, 1887, an 


order was made by the Revenue Court directing the entry of. 


Jagadanand Das’s name, and on his death on August 18, 1893} 
the name of the respondent Shamanand Das, was entered 
in his place. oo 

On August 16, 1897, the two appellants already mentioned 
above and their four sons, instituted the present suit in the Court 


of the Subordinate Judge of Cuttack against the respondent and - 


his mother to recover possession of their shares in the joint 
estate of the family. The latter died during the pendency of the 
suit. The plaint set out, among others, the above-mentioned facts. 

The principal defences raised by the written statement were 
that the estate was impartible, and the succession thereto was 
governed by-the rules of lineal primogeniture, and that certain of 
the properties claimed were not joint ancestral estate. 

On September 27, 1899, the Subordinate Judge delivered his 
judgment. He decided that a-custom-by which the estate’ 
descended to asingle heir was not proved and that all the 
property in suit was joint property. He accordingly madea 
decree granting the appellants the relief claimed by them. 

Against that decree the respondent appealed to the High 


Court. On March 21, 1904, the High Court delivered its - 


judgment (1), and decided that the evidence on the record was 
sufficient to establish a custom by which the properties in suit 
descended to a single heir according to the rules of - lineal 
primogeniture. A decree was accordingly made reversing the decree 
of the Subordinate Judge and dismissing the suit with costs. 

The appelat thereupon, appealed to His Majesty iñ- “Council, 
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. Mr. De Gruyther, K. C. and Mr. E. O. Eddis, for the 
Appellants.—referred to the Bengal Inheritance Regulation, 1793 
(Regulation XI of 1793), and the Cuttack Land-Revenue Regula- 
tion, 1805 (Regulation XII of 1805), sections 2, 4, and 36, and 
contended that the succession to the property in suit was governed 
by the ordinary rules of Hindu Law and that the property was 
liable to be partitioned, unless the respondent could prove the 
alleged custom. The members of the family held the office of 
Chowdhuri under the Mogul and the Mahratta rule. The holder 
of that office was given certain lands for discharging his duty as 
a Chowdhuri but he was not the owner of those lands. That 
office was hereditary and went to the eldest son subject to the 
confirmation by the Crown. Land was given to any one who was 
confirmed in that office. | Chowdhuri in those days was nothing 
more nor less than a revenue officer. He was not the proprietor 
of the land comprised in bis talug. There could be no family 
custom of succession to land, which was not absolutely owned 
by the family. The result was that the alleged custom could not 
have existed before the acquisition of Orissa by the British. It 
was contended that the British Government made settlements 
with Tribikram, an ancestor of the parties to the suit and as 
settlements were made with zamindars or actual proprietors of 
the land, the family must be taken to have owned the land. But 
prior to 1805 A. D. the word zamindar did not mean what it 
means now. At that time the zamindars were all those persons, 
such as Mokadams, Chowdhris and Kanungos who had the right 
or charge of collecting Government revenue. Referred to a 
Sketch of the History of Orissa from 1803 to 1808, with appen- 
dices, by Mr. George Toynbee, (Canal Revenue Superintendent), 
(Calcutta, 1873), pp. 24 and 26. On this part of the case 
reference was also made to An Account, Geographical, Statistical 
and Historical, of Orissa Proper or Cuttack, by A. Stirling, 
a reprint of the edition of 1822, (Calcutta 1904), pp. 2, para- 
graphs 6 and 7, 60, 61, 65, 73 and 79; A Statistical Account of 
Bengal, by W. W. Hunter, B. A., L. L. D. (Trubner & Co., London, 
1877), Vol. XVIII, pp. 129 and 301 ; and Orissa, its Geography, 
Statistics, History, Religion and Antiquities, by James Pegg 
(1846). Before the settlement with Tribikram, succession to the 
family estate was governed by the ordinary rules of Hindu Law. 
The respondent must show that the custom set up by him was 
long established, and that it was ancient and invariable. The evi- 
dence establishing such.a custom must be clear and unambiguous} 
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Ramalakshmi Ammal v. Stvanatha Perumal Sethurayar (1). 
Before the Court could recognize the alleged custom what the 
law requires is satisfactory proof of the custom so long and 
invariably acted upon in practice as to show that it. has, by 
common consent, been submitted to as the established governing 
tule of the family ; and the course of practice, upon which the 
custom rests, must not be left in doubt but be proved with 
certainty ; Srvanananja Perumal Sethurayar v. Mutla Ramahnga 
Sethurayar and others (2). When the settlement was made 
Tribikram happened to be the Chowdhuri and the settlement 
was made with him, but he was not the owner of the property. 
The evidence shows that there were suits by the younger branch 
of the family challenging the succession to one single heir. 
Those suits were invariably for a share of the property and ended 
in compromises. They show that all the members of the family 
did not recognize the alleged custom and that the holder of the 
property had responsibility. If the effect of Regulation XI 
of 1805 were to give the absolute proprietorship of the land 
to Tribikram, how could there have been any claim for a share? 
But such a claim was possible only, if the settlement were made 


with Tribikram, who held the property as proprietor in trust for ` 


himself and other members of the family. The respondent 
failed to discharge the onus put on him. The pedigree, which 
shows that the eldest son took the title of Paharaj, whose eldest 
son took the title of Tekait, was wrongly admitted in evidence. 

Str Robert Finlay, K. C., and Mr. Kenworthy Brown, for the 
Respondent.—Appeal of Gopi Nath to the public for testimony 
confirms previous sanands and shows that for generations the 
land has gone with the office of Chowdhuri. Wherever the 
office was the land went with the office, which could be and was 
held by one person. The office was heritable and went to the 
eldest son. The land followed the office. Members of the 
younger branch were entitled to receive maintenance and there 
are, on record, receipts for the amount of maintenance.. The 

“evidence clearly shows that the succession was governed by the 
rule of lineal primogeniture under the native rule before the 
conquest of Orissa by the British. : 

It is contended that zamindars at the time of the British acquisi- 
tion were merely Collectors of revenue of the taluq and not absolute 
owners of the talug and that the settlement was not made with 
actual owners of land or taluq. But that is not so, The Zamindars. 


(1) (1873) 14 M. I. A; 670 at 535 and 586, (3) (1866) 3 Mad, H. O. B, 76 at 77. 
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and Talukdars, with whom settlements were made in accord- 
ance with the Regulations of 1793, were actual owners of land. 
[Freeman v. Fairlie (1).] In India the proof of possession or receipt 
of rent by a person who pays the land revenue immediately to 
the Government is prima facie evidence of an estate of inheritance 
in the case of an ordinary samindary. The evidence is still . 
stronger if it be proved that the estate has passed on one or more 
occasions, from ancestor to heir. Zhe Collector of Trichsnopoly v. 
Lekkamani and Oolagappa Chetty v. Hon. D. Arbuthnot (2). Here 
the land has always been in the possession of the family and has 
descended from the time of.settlement with Tribikram to the 
eldest son. It shows that the land was absolutely owned by the | 
family and followed the rule of succession set up by the respond- . 
ent. Reference was also made to Regulation I of 1793. The 
point as to the admissibility of the pedigree was not taken in 
lower Courts, and it is now too late to raise the point. On this 
point and on the weight to be given to such pedigrees reference 
was made to Butter v. Mountearret (3), Moukton v. Attorney- - 
General (4) and Berkeley Peerage case (5). The custom of succes- 
sion by the rule of lineal primogeniture was proved before their 
Lordship's Roard by general evidence to the effect that such was 
the understanding in the litigant family. The general evidence 
consisted of decrees relating to disputes in families belonging 
to the same group in which lineal primogeniture was decided to 
be the rule of succession of precedence amongst members of the 
litigant family and conferred by titles of honour given to the sons of 
the reigning Raja in order of seniority : Mokesh Chunder Dhal v. 
Satrughan Dhal (6). Here by their compromises of the suits for a 
share of the family property, the members of the younger branch 
admitted the custom. They abandoned their claims because 
they were entitled only to maintenance. The pedigree proves 
that the eldest son and his son are the only persons who had ` 
titles of honour. It was submitted that the respondent had 
discharged the onus of proving the custom set up by him: 
Reference was “also made to Thakur Nitrpal Singh v. Thakur- 
Jas Singh Fal (7), and Bengal Regulation I of 1814, section 14. 

(1) (1828) 1 H. I. A, 8085, 841, 842 and 848 

(2) (1874) L, R. 11. A., 808, at 841, B42 and 848, 

(3) {1859)-7 E L, 688, at 645. 

(4).(1881)-3 Russel and Mylne, 147, at 161. 


(5).(181]) 4 Oginpell’s Reports, 401... .. m UNa e ui 
. -(6) (1902) L. R. 39 J, A. 63, (7) (1898) L. B, 28 I. A. 147. oa 
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Mr, De Gruyther, K. C., in reply; contended that Paharaj 
simply meant the chief of the Brahmins and was not a title, and 
referred to Raf Kishen Singh v. Ramjoy Surma Mozoomdar (1). 
‘The erroneous omission before the lower Courts to object to the 
admissibility of a document, did not make it relevant before their 
Lordships: 4. B. Miller v, Babu Madho Das (2). English law 
of evidence is not applicable, but section 32 (4) of the Indian 
Evidence Act (I of 1872) is applicable. 

Str Robert Finlay, K. C., with their Lordships’ permission 
referred to 4. B. Miller v, Babu Madho Das (2) and Shahsadt 
Begum x. Secretary of State for India (3). 


The judgment of their Lordships wae delivered by 


Sir Andrew Sooble,—The question for determination in this 
appeal is whether the succession to the estate to which it relates 
is governed by a family custom of succession by lineal primogeni- 
ture, or by the ordinary Hindu Law. The estate is considerable, 
the major portion of it being comprised in two mahals named 
Killa Talmunda and Taluk Aranga, situated in the district of 
Balasore, in the Province of Orissa. The parties to the suit are 
members of the same family, the appellants representing a junior, 
and the respondent the senior, branch of it. The appellants were 
plaintiffs in the suit, in which they alleged that the family was an 
undivided family, governed by the Mitakshara School of Hindu 
law, and claimed partition of the family property under that law. 
The respondent, in his written statement, asserted that “ accord- 
ing to the custom obtaining in our family from a very remote 
period, the eldest son of the eldest branch of the family becomes 
the walik of all properties, and his younger brothers are entitled 
to maintenance only without having any share in them.” Upon 
the issue thus raised, the Subordinate Judge of Cuttack found in 
favour of the plaintiffs, but his decision was reversed on appeal by 
the High Court at Calcutta. 

The family is a Brahmin family long established in Cuttack, 
members of which are proved to have held the office of Chowdhuri 
under both the Mogul and the Mahratta rule. A great deal of 
information as to this office is to be found in an official Minute by 
Mr. Stirling (Secretary to the Commissioner) on Tenures in 
Orissa, dated 10th October, 1821, to which their Lordships have 
been referred by counsel on both sides, and which appears to be 


(1) (1872) I. L. B, 1 Oalc. 186, 188, (2) (1896) I. L. B. 19 All, 76, at 92. 
(8) (1007) L, R. BAL A. 194. 
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a very carefully drawn and reliable document. According to this 
Minute, under the Government of the Gajpati native sovereigns, 
the country was divided for fiscal purposes into districts called 
Bissee and Khund, over each of which were placed two officers,. 
one called Bissoee, or. Khund-adipati (terms signifying chief of a 
division) and the other an accountant, called the Bhoee Mool. On the 
introduction of Todur Mull’s revenue settlement, under the Mogul 
Government, somewhere about A. D. 1580, Mr. Stirling says :— 

“The titles of Khund-adipati and Bissoee became lost entire- 
ly in the more familiar designation of Chowdree (Chief), a word 
introduced from Bengal and Upper India, though, probably, not 
unknown before in the province, and the Bhoee Moo! received 
the appellation of the cannoongoe willaity (country or provincial 
canoongoe). The portion of the pergunnah under the more 
immediate charge of each was called talooks, and the managers 
generally talookdars.” 

There does not appear to have been any change in the posi- 
tion of these officers under the Mahratta Government, and Mr, 
Stirling came to the conclusion that there exists "ample ground 
for asserting the Mogul and the Mahratta talookdars, who formerly 
managed and collected the revenues of so considerable a propor- 
tion of the district with the designation of chowdrees and canoon- 
goes, were the hereditary revenue and police officers of the old 
Hiudu Government under another name.” 

“The remuneration of these officers appears to have been an 
assignment of rent-free land called "nankar,” and the right to 
certain perquisites or “ russooms.” Aa regards the ownership of 
land, Mr. Stirling observes :— 

“The chowdree has been generally off- hand assumed to have 
been a proprietor of land, though the word is obviously only a 
title given to the head officers (or talukdars) of a pergunnah, and 
which in modern times has been adopted by the headman of 
nearly every hereditary art, profession, and bazar* *, Nobody, I 
believe, ever supposed for a moment that the person called canoon- 
goe by the Moguls was other than a mere servant of Government 
though succeeding by regular inheritance to his office“ *, There is 
obviously no more reason to assume that the chowdrees or chiefs 
of pergunnahs were the proprietors of the land comprised in them 
than that the canoongoe talukdars were—a conclusion from „which 
most minds would probably revolt, however predisposed to see an 
absolute European landlord in every superior revenue manager 
connected hereditarily with the soil,” 
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But as regards the offices held by both chowdrees and canoon- 
goes, Mr. Stirling goes on to say :— 

“ Their tenures were certainly generally heritable, though 
cases of removal were of frequent occurrence, and all the larger 
holders found it convenient to obtain a sunnud of appoint- 
ment, or, say, of confirmation, on succeeding to their inheri- 
tance. The very unscrupulous manner in which the right 
of ouster was exercised by the native rulers, as is obvious 
from the frequent occurrence of the word tughueyyoor (or 
change) inthe sunnuds, might lead to a conclusion unfavourable 
to their acknowledged title to transmit hereditarily, and furnishes, 
at all events, a strong ground of presumption that they were 
regarded as officers of trust, liable to be called to account 
for their conduct.” 

But, he concludes, "it is my decided opinion that, from the 
hereditary character pervading so remarkably all the institutions 
of the Hindoos, they at all times possessed an imperfect title of 
property in their offices, which was distinctly admitted and 
recognized by the practice of the Mogul Government.” 

In the light of these general considerations, their Lordships 

have carefully examined the evidence produced by the respondent 
in support of his claim. It consists mainly of two ancient docu- 
ments, as their Lordships are unable to attach much importance to 
admissions made in recent years by members of the family. The 
first of these documents is called an " Appeal of Gopinath Paharaj 
Chowdhuri to the Public for Testimony.” The date is wanting, 
but it must have been written at some time between A.D. 1729 
and 1745. It is addressed to all officials, ryots and cultivators of 
Sarkar Biro—which is presumably the talooka of the applicant— 
and recites that :— 
. “A Sanad of former ages of the time of the Emperor 
Jahangir bearing the seal of Rashid Beg Khan granting for 
salary 155 batis of land as nankar, subject to service as 
Chowdhuri of the aforesaid Sarkar, has become very old and 
owing to the paper being worm-eaten and worn out, it was 
not capable of being preserved for future time; therefore, in 
1137 Amli (A.D. 1729) it was shown to every gentleman, to 
men of respectability and all residents and amlas and finer 
tionaries of the said Sarkar.” 

It was therefore requested that “those acquainted with the 
facts” will ‘prove the document as well as the fact that the 
forefathers of this applicant from past ages discharged thé 
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duties of Chowdhury of the said Sarkar in consideration of 
the nankar zamindari and that this applicant also keeps in 
attendance in the office of Thanadars and Amins and gets 
the revenue paid. 

It does not appear whether anybody complied with the 
request that he should “record his evidence on this paper” ; 
but on the back is an endorsement: ‘155 batis of land under 
former sanads assigned as nankar has been confirmed and 
granted to Chowdhuri Paharaj,” and particulars of the land 


,are given. E 


The second document is a sanad dated in A.D. 1745 and 


granted to the eldest son of the Gopinath just mentioned. It is 


addressed to the Mutsuddis and other functionaries of the mahals 
described in the Schedule and recites that : " the office of Chow- 


.dhuri .under sanads of former officials was for ages vested in 


(the ancestors of) Raghunath Pabaraj. Now he has appeared 
before his Honour, and has madea representation, and his loyalty, 
truthfulness and his services have become disclosed. Therefore 
he is appointed as before to the office of Chowdhuri of the said 
mahals. It is required that you all will conduct all business 
of the said pergunnahs as before in consultation with him and 
by his advice - - - and you will leave to him all that is customary 
for the Chowdhury and in respect of the nankar as was the 
practice before. The said Chowdhuri is required that he will 
not in the slightest degree omit to fulfil his duties loyally, and 
for the benefit of the Sarkar and for the welfare of ryots. He 
will appropriate the profits of the dustur and nankar lands as 
before, and he will pay the proper rent of the jaghirdars under 
him year by year according to ancient usage, and he will 
make such endeavours as will make manifest- his great loyalty 
and services daily, even more than before, then he will get 
his reward. 

On the back of the sanad is an endorsement ‘“ Chowdhuri’s 


.office confirmed in favour of Raghunath Paharaj Chowdhuri,” 


together with particulars of 15 mahals, which do not correspond 
with those mentioned in Sones document, or those in dispute 
in this suit. 

These documents have been recited at length because, a 
already observed, they form the only reliable evidence of the 
status of the family under successive native governments. In the 
ọpinion of their Lordships, they fall far short of establishing the 
claim of the respondent. They show, indeed, that the office 
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of Chowdhuri was held, for many generations, by a member of 
the family, and that to the holder of that office certain lands 
were assigned as a part of his remuneration. But the grant was 
of an office only, and to an individual, to be held during good 
behaviour. It was clearly revocable at the pleasure of the 
sovereign, by whom it might be conferred, not merely on the 
eldest son, but upon any member of the family, or indeed, on 
anybody. In the nature of things, the office could only be held 
by one person at a time, and, as Mr. Stirling points out, such 
offices were “generally heritable ;’ but these considerations, 
though they may suggest a presumption,. are not sufficient to 
establish a right. For this purpose, the evidence must be clear 
and unambiguous, which, in this case, it is not. Besides, it is hard 
to see how a family custom of succession to an estate not absolutely 
owned by the family could ever have existed. 

So far, therefore, as relates to the period of native rule in 
Cuttack, the case of the respondent fails. It remains to enquire 
whether, after the British conquest, there was any recognition of 
the existence of such a custom,.either by the family or by 
the Government. 

The conquest of Cuttack took place in 1803, and by d 
Proclamation dated the 15th September, 1804, the British Govern- 
ment declared its intention to‘adopt “such a plan for the settle- 
ment of the landed revenue of the Province ..... as may be 
most conductive to the prosperity of the country and to the 
happiness of the inhabitants.” With this view, it was ordered 
that a settlement of the land revenue should be “concluded in 
all practicable cases with the zemindars, or other actual. proprietors 
of the soil (unless when disqualified by notoriously bad character 
or other good and sufficient cause) for the period of one year,” 
on the expiration of which further settlements would be made 
“with the same persons (if willing to engage, and they shall 
have conducted themselves to the satisfaction of Government)” 
for further periods of three, four, and three years respectively- at 
gradually enhanced rates. At the end of these eleven years, in 
1822, a permanent settlement would be ‘concluded with the 
same persons (if willing to engage, and they have conducted 
themselves to the satisfaction of Government, and if no others 
who have a better claim shall come forward) for such lands as 
may be in a sufficiently improved state of cultivation to warrant 
the measure on such terms as Government shall- deem fair 
and equitable.” 
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In the following year, Regulation XII of 1805 was passed, 
confirming and explaining this Proclamation, from sections 2 and 
4 of which it appears that the first settlement was made with 
the persons in possession of the lands and that the settlement 
extended to “the Mogulbundy territory of the zillah of Cuttack,” 
in which the lands now in suit are situated ; and by Sec. 36 it was 
provided that "nothing herein contained shall be construed to 
authorize the division of the lands comprised in any estates in 
the zillah of Cuttack, in which the succession to the entire estate 
devolves, according to established usage, to a single heir,” in 
which cases Regulation X of 1800 was to apply, and the Courts 
were directed to give effect to “the local custom of the country.” 
Generally, however, these newly formed estates were declared to 
be descendible like other descriptions of property to all the heirs 
of the deceased proprietor, according to the Hindu or Mahomedan 
law of inheritance, as the case might be, and to be liable to partition 
when devolving on two or more heirs. Regulation XI of 1816, 
which exempts certain tributary estates in Cuttack from partition, 
does not appear to apply to thejestate in question in this suit, 

It will have been noticed that, in the Proclamation, the 
settlement is to be made “with the zemindars or other actual 
proprietors of the soil.” In Mr, Toynbee’s Sketch of the History 
of Orissa from 1803 to 1808 (p. 26) an explanation is given as to 
the persons included in the designation of zamindars :— 

“During the confusion which ensued between 1801 and the 
British acquisition of the Province in 1803, it seems most probable 
that the chomdkaris, kanungos, mokadams, and other persons 
entrusted with collections in estates held A4as, or who had given 
agreements to the ami/s to pay the lump sums due from other 
lands, assumed the title of ramindar, and claimed to hold the 
land itself in virtue of hereditary right, valid or invalid, as the 
case may be, to collect its rents, Broadly speaking, therefore, 
the samindars of Orissa were, at the time of the British acqui- 
sition, either principal raokadams with a hereditary right of 
collection, but without any right, title, or interest in the land 
itself ; or Government officers, chiefly chowdharts and hantingos, 
in charge of collections.” 
` It now becomes necessary to trace the history of the family 
and their estate after the advent of the British Government, 
and this history will be more easily understood by reference to 
the subjoined pedigree :—* 

* See next- page. 
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From their pedigree it appears that Jugal Kishore left two 
sons, Tribikram and Sudarshan, the elder of whom, Tribikram, 
entered into successive engagements with the British Government 
from 1805 to 1818, when he died. The second of these engage- 
ments, for three years from 1805 to 1808, is printed in the 
Record, and is dated 29th July, 1805. It is addressed to the 
ryots, cultivators, mokadams, and sarbarakars of Killa Talmunda, 
and recites that Bir Bikram Paharaj, according to usual custom, 
and in consideration of good services rendered by him in 1804, 
and also in consideration of the fact that he had "signed the 
‘settlement decision for 1213 to 1215 Amli for an annual jumma of 
Rs. 1,154-13-5`. . ‘and duly submitted the kabuliyat and 
kistbundiin this Court, is confirmed.” No inference can be drawn 
from this document, which is in common form, and is limited, as 
might be expected, to the grantee’s liability for the revenue demand. 


Bir Andrew Boodle, 


Bir -Andrmo Sooble, 


THE OALOUTrA LAW JOURNAL. (Vou. TX. 


Tribikram died in 1818, and by an order of the Collector of 
the District, dated 11th March, 1818, “the zamindari was record- 
ed in the name of Chowdhuri Jagannath Das, son of the deceased, 
and the revenue was realized from: him by the Government.” 
Thereupon, Tribikram’s younger brother, Sudarshan, filed a suit 
claiming “a half share of the zamindaris belonging to the estate” 
of his grandfather and father, and a half share of the cash and 
value of movable properties belonging to the estate of bis father. 
This suit was compromised upon terms which secured to the 
claimant far more than the maintenance allowance to which he 
would have been entitled had the succession to the estate been 
governed by the rule of lineal primogeniture, and which further 
bound his nephew and his heirs neither to sell nor in any way to 
hypothecate the zamindaris without the consent of the younger 
branch of the family. This condition, however, soon seems to 
have been broken, for it appears from Government records that 
in 1837, one Gobardhan Das purchased a half share in the 
zamindari at an auction sale; and that subsequently Haladhar 
Das, the younger brother of Jagannath Das brought a civil suit 
In respect of the other half share and obtained a decree, “ and 
thereafter he, the said (Haladhar) Das, of his own accord, gave . 
out of the same a four annas share to Chowdhuri Jagannath Das, 
and made a petition for the remaining four annas share being 
recorded in his own name.” This was accordingly done, and the 
zamindari was entered in the Government records as the 
zamindari of Chowdhuri Jagannath Das Paharaj and Haladhar 
Das and Gobardhan Das by an order dated 27th July, 1842. It 
should be noted here that Haladhar, as a matter of fact, brought 
two suits, one for.a half share of Killa Talmunda and the other 
for a half share of Taluk Aranga, and obtained ex parte decrees 
in both suits, in the absence of his brother from the district ; but 
a final agreement was made, on his brother's return, in which it is 
admitted that " there is no practice in the family about partition 
on account of a brother’s share” and Haladhar, as the result of 
the litigation, merely obtained a four annas share in the Zamindari 
of Killa Talmunda “on account of his maintenance allowance,” 
and relinquished his claim to any share in Taluk Aranga, and all 
other. movable and immovable properties possessed by the 
defendant, and to the costs of the suit. 

Jugannath died in 1862, leaving an only son Dinabandhu, 
so that in this instance no question of primogeniture could arise. 
Dinabandhu. died in 1871, leaving three sons, one by his first wife, 
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named Harihar, and'two by his second wife named Rania Kanta 
and Balabhadra, the present appellants, both of whom were 
minors at the time of their father’s death. Harihar’s name was 
entered on the Revenue Registers without objection ; and on his 
death in 1885, his widow Saraswati Debi applied for registration 
of her name as mother and next friend of her infant son 
Jugadanand. The present appellants objected on the ground of 
their being joint owners of ancestral property, in answer to which 
the applicant asserted that the law of primogeniture applied to 
the family. The Revenue Court declined to go into the question 
and decided the case upon a technical ground, referring the 
parties to the Civil Court for the determination of the question 
of custom, This suit was thereupon brought. The Subordinate 
Judge found that the custom was not proved. The High Court 
held it established that “the rule of primogeniture has uninter- 
ruptedly governed the devolution of property in the family for- 
along period of time both before and after the British occupation.” 

Their Lordships have already stated their reasons for holding 
that no family custom, properly so-called, existed during the 
period of native rule. As regards the subsequent period it is 
clear that, whenever the holder of the estate died leaving more 
than one son, the right of the eldest son was challenged in the 
Courts, and the litigation invariably ended in a compromise under 
which the younger sons obtained a share of the estate very much 
in excess of the maintenance to which, had the custom existed, 
they would have been entitled. The evidence entirely fails,.in 
their Lordships’ opinion, to give to the alleged custom the 
character of certainty which is essential to its validity ; and this 


being so, it seems to their Lordships that the decision of the. 


High Court cannot be supported, and they will humbly advise 
His Majesty to reverse that decision and in lieu thereof to direct 
that the decree of the Subordinate Judge be confirmed and the 
appeal to the High Court dismissed with costs. 
The appellants must also have their costs of this appeal. 
` Messrs. Sanderson & Co. Solicitors for the Appellants. 
Messrs. T. L. Wilson & Co » Solicitors for the Respondent. 
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Present — Lord Macnaghten, Lord Atkinson, Sir Andrew Scoble 
and Str Arthur Wilson. ; 
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v. i 


MUSAMMAT NAJAM-UN-NISA AND OTHERS, 
[On APPEALS FROM THE HIGH Court aT ALLAHABAD,) 


Contracts to ewecuts salo doeds—Tims, whsther of the sssenco—Swits for specific 
performance or a refund of the carne monsy— Contract not enforceale — 
connderation, failure of— Dats of its Jatiuro —Limitation—Indian Limita- 
tion Aot (KV of 1877), Sok, T2, Art, 97. “Ss i | 

The plaintiff paid off the Habılities of the defendants on oertain mortgages 
and decrees under contracts whereby the defendants agreed to treat the amount 
paid by the plaintiff as earnest money on account of the sale of certain anes 
and to execute the necessary sale-deeds, 

The plaintiff brought two suits alleging that a oondition of the sid contracts 
was that the sale-deeds were to be executed within a month of the date thereof 


and that the defendants did not execute the sale deeds within the stipulated- 
time, and claimed recission of the sald contracts and a refund of the earneat- 


money with interest, Both Courts in India held that time was not of the 
essence of the contract and dismissed the suits 

The plaintiff subsequently brought two sulta for specific-performance of the 
sid contracts, or, in the alternative, for a refund of the earnest money with 
interest, The High Oourt held that specific performance could not be decreed, 
becense the terms of the contracts could not be ascertained, but decreed a 
refand of the earnest money with interest, holding that Art, 97 of the Second 
Schedule of the Indian Limitation Act (Act KV of 1877) applied to the case, 
and that the consideration failed from the date of thelr judgment, pronouncing 
that the contracts were not legally enforceable, and consequently the olaim for 
a refund was not barred by limitation : 

Hold, that the decision of the High Court was right, and thet the four 
appeals from the said four decrees must all be dismissed. 


Four consolidated appeals (Nos. 55, 56, §7 and 58 of 1906) 
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from four decrees of the. High Court at Allahabad.” The decrees 
of the High Court in Nos. 55 and 56 (January 18, 1900) affirmed 
the decrees of the Subordinate Judge of Gorakhpur (April 24, 
1897) dismissing the plaintiffs suits. In Nos. 57 and 58 the High 
Court set aside the decrees of the Subordinate Judge (September 
27, 1900) for the claim of the plaintiff, and, in lieu thereof, gave 
him decrees for a part of his claim. 

“No. 55 of 1906.—On June 27, 1890, Udit Narain ET 
his share in certain villages to one Dhunman Das. The mortgage 
was by conditional sale, and on July 10, 1895, the mortgagee 
obtained a decree for foreclosure. On August 15, 1896, Udit 
Narain and his son executed another mortgage in favour of 
Dhunman Das. To discharge these debts Moulvi Minnat Ullah 
advanced the sum of Rs. 13,840-6-0, and on September 15, 1896 
Dhunoman Das presented a petition in the Court of the Subordi- 
nate Judge of Gorakhpur reciting that he had received the said 
sum in full satisfaction of his decree and mortgage. On the same 
date Udit Narain and his two sons executed a receipt, the material 
part of which stated — 

“We have therefore kaken to-day a further sum. of 
Rs, 13,865-6-0 from Moulvi Muhammad Minnat-Ullah as earnest 
money for payment ofthe amounts of the decrees and bonds due 
to Babu Dhunman Das and paid the same and caused an appli- 
cation to be written and filed by him (Dhunman Das) in Court. 
It has been agreed that a sale-deed will be executed in respect 
of four villages, namely, Banwarpara, Kargara, Sakrauli and Pakri 
Zabti, at the rate of Rs. 2-6-0 per cent per annum with referenco 
to the official rent rolls.” : 

No sale-deed was, however, executed. 

On December 10, 1896, Maulvi Minnat Ullah instituted- the 
present suit in the Court of the Subordinate Judge of Gorakhpur 
against Udit Narain and his sons. He alleged as condition of the 
above mentioned agreement to sell, that the sale-deed was to be 
executed within one month of September 15, 1896, and claimed 
the refund of his earnest money with interest at the rate of 24 
per cent per annum in consequence of the failure to complete 
within that period. The defence was that the period of one 
month was not a term of the contract, that-a corrected rent- roll 
had been attested by the Collector as soon as possible and that 
ae had been no refusal to complete, 

No. 56 of 1906.—On March 13, 1890 one Sarju Pershad bad 
executed a mortgage in favour of Dhunman Das, who on April 
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24, 1895, obtained a decree on it, On May’ 20, 1895, another 
decree was made in favour of Dhunman Das on another mortgage 
executed by Sarju Pershad on January 27, 1890. On August 17, 
1896, Sarju Pershad executed athird mortgage in favour of 
Dhunman Das. All those debts were discharged by payment 
of Rs. 13,685-4-0 made by Moulvi Minnat Ullah on Septem- 
ber 15, 1896, under an agreement similar to that made with 
Udit Narain. On December 10, 1896, Moulvi Minnat : Ullah 
brought a suit against Sarju Pershad of a similar nature to 
the suit against Udit Narain. The defence was the same as 
that in the last case, 

Both cases were tried together and disposed of by one judg- 
ment delivered by the Subordinate Judge on April 24, 1897. 
He dismissed the suits on the ground that time was not of the 
essence of the contract and that, therefore, the plaintif was not 
entitled to rescind the contracts. On January 18, 1900, the High 
Court on appeal took the same view and affirmed the decision of 
the Court below. | 
-Moulvi Minnat Ulla died during the pendency of the Tiga: 
tion’ and his representative appealed, to His Majesty in' Coun 
in both cases.’ 

- No 57 of 1906.—On April 16, 1900, Moulvie Minnat Ullah, 
When his ‘two suits mentioned above were dismissed, instituted the 
suit in this casé in thè Court of the Subordinate Judge of Gorakh- 
pore against Sarju Pershad claiming specific performance of the 
agreement of September 15, 1896, or in the alternative, a refund 
of the earnest money with interest. The defence was that the 
suit for money was barred by limitation ; that the suit was also 
barred by the provisions of sections 12, 13 and 43 of the Code of 
Civil Procedure, and that the price to be paid was determinable 
on the basis of the actual rent and not the Government rent roll, 

which was admittedly incorrect. 

No. 58 of rgo6.—On April 16, 1900, Moulvie Minnat Ullah 
instituted an exactly similar suit against Udit Narain and his sons. 
The defence was the same as in the previous case. 

- The two cases were tried together and disposed of by one 
judgment delivered by the Subordinate Judge on September 27, 
1900. He held that the suits were not barred by limitation or 
by the said sections of the Civil Procedure Code. He was of opi- 
nion that Moulvie Minnat Ullah was entitled to specific perfor- 
mance of the agreement to sell, the price being calculated on the 
basis of the Government rent rolls and not on the actual rental, 
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He accordingly made two decrees for specifio gene of -the 
agreements of September 15, 1896. 

f Udit Narain and his sons and Rama Shankar, son of Sarju 
Pershad, since deceased, appealed to the High Court, which Court 
on April 30, 1903, disposed of both appeals by one judgment (1.) ' 
The learned Judges held that in view ofthe conflicting testimony, 
they were not satisfied as to what the contracts really were, and 
could not, therefore, give decrees for specific performance. They 
held, however, that the Statute of the Limitation was no bar to 
the suits, and in support of that finding referred to the case of 
Basso Kuar v. Dhum Singh (2). They concluded their judgment 
as follows :— 

“This is a clear authority in support of the appellant's con- 
tention that if the contract in this case is not specifically enforce- 
able, he is entitled to a refund of the money which was paid as 
part of the consideration for the purchase. There was undoubt- 
edly an agreement for sale. The money in question was admit- 
tedly paid as part of the consideration for the sale. Owing to 
the conflict in the evidence and to the fact that the defendants 
insisted that there was a term in the contract which does not 
appear in the documents to which we have referred, and to their 
insistence on the enforcement of the agreement according to 
their version of it, the contract has not been carried out. The 
plaintiff has throughout expressed his willingness to abandon the 
contract altogether or to perform it according to the terms 
appearing in the documents which we have mentioned. He has 
gone further and at the outset of the hearing of this appeal 
expressed his willingness to accept the defendant's version of 
the agreement provided that a definite sum was named by the 
defendants as the price payable according to their contention ; 
but this offer has been rejected. We are wholly unable upon 
the evidence to say with any degree of certainty what the terms 
of the contract were, and we, therefore, cannot make a decree 
for specific performance. The agreement is not one which, in 
the view which we take, this Court ought to or can enforce, and 
we so declare. This being our view it necessarily follows that 
the defendants must repay to the plaintiff the money which he 
paid in part satisfaction of the purchase money. The Statute 
of Limitation does not bar the claim forthe recovery of the 
money, in as much as there was an existing consideration for the 
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payment which has only now failed by reason of our judgment 
that the contract is not enforceable. We are bound to apply 
to the case Article 97 of the Limitation Act in view of the 
decision of their Lordships of the Privy Council in the case to 
which we have referred. According to it the limitation begins 
to run from the date of the failure of the consideration. In 
this case the consideration fails from the present time by reason 
of the pronouncement of the Court that the contract is not 
legally enforceable. The suit, therefore, so far as regards the 
alternative relief prayed for, is not barred by limitation, and we 
are glad to be able, consistently with what justice and fair dealing 
dictate, to give the plaintiff respondent that relief that is the 
altenative relief claimed in his plaint. He is not entitled toa 
decree for specific performance, and in that respect the decree of 
the lower Court will be set aside and instead, we dismiss the 
plaintiff's claim for specific performance. But we give hima 
decree for the recovery of the sum of Rs. 13,865-6-0 with 
simple interest at the rate of 6 per cent per annum from the 15th 
of September, 1896, up to the date of payment. The defendants 
appellants must pay the plaintiff's costs of this appeal and also 
the costs in the Court below.” 

The High Court accordingly made two decrees for the 
refund of the earnest money with interest. The defendants 
thereupon appealed to His Majesty in Council. The four 
appeals were consolidated. 

Mr. Ross, for the Plaintiffs, with regard to the first two 
appeals referred.to section 55 of the Indian Contract Act (Act 
IX of 1872) and submitted that the parties intended the execu- 
tion of the sale-deeds within a month from the date of the 


contracts as a binding condition and that on the breach of that 


condition the contracts became voidable. The Courts in India 
were wrong in holding that time was not of the essence of the 
contracts, and that the plaintiff was not entitled to rescind them 
on the failure of the defendants to complete them within the 
time stipulated. With regard to the last two appeals, he read 
the judgment of the High Court and submitted that that Court 
was right and that the suits were not barred by limitation. 

Mr. De Gruyther, K. C., and Mr. Dube, for the Defendants, 
with regard to the first’ two appeals submitted that the Courts in 
India were right in holding that time was not of the essence of 
the contracts, which were not voidable under section 55 of the 
Indian Contract Act. With regard to the other two appeals they 
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submitted that Art.-113 of the Second Schedule of the Indian 
Limitation Act was applicable to the case. The date fixed for 
performance was the date of the expiry of the stipulated period 
of one month, andas the suits were not brought within 3 years 
from the expiry of the stipulated period, the appeals ought to 
be allowed and the suits dismissed. Reference was also made to 
Arts. 97 and 120 of Schedule I of the Limitation Act and to 
section 65 of the Indian Contract Act. 
The judgment of their Lordships was delivered by 


Lord Macnaghten.—Their Lordships are of opinion that 
the judgment of the High Court is quite right. They will 
therefore humbly advise His Majesty that the appeals and the 
cross-appeals ought allto be dismissed. The parties will bear 
their own costs of their respective appeals. 

Messrs. Barrow, Rogers and Nevill < Plaintiffs’ Solicitors. 

Messrs. Ranken For, Ford and Chester : Defendants’ Solicitors. 


J. M. P. Appeals and cross-appeals dismissed, 


PRESENT : Lord Macnaghten, Lord Atkinson, Str Andrew Scoble 
and Str Arthur Wilson. 


SHAM SHIVENDAR SAHI akas LAL SAHEB 
b v. 
MAHARANI JANKI KOER. 
[ON APPEAL FROM THE HIGH Court AT CALCUTTA] 
Verbal gift on marriage cosaston— Prosumption—Conficting fadings of fact. 

_ The respondent brought an action to recover by right of succession the 
property in suit alleged to have been verbally given by her predecesor in 
title to his daughter Ratnabati Koer on the occasion of her marriage to the 
appellant subject to the condition that if she should happen to die without 
jesne—as she did—it should revert to the donor. The appellant pleaded that 
the property was given to him for the benefit of his wife and himself, or that, 
if the gift was a gift to his wife,on the death of his wife without tasue, he 
became the owner as her heir, J 
' The first Court held that asthe respondent failed in her case, ard the 
appellant in his, it followed, inasmuch as it wes common ground that there 
was a gift, that the gift was absolute in favour of the daughter, and that the 
appellant should succeed as heir to his wife. That decree was, on appeal, 
reversed by the High Oourt . 

Hold, that assuming there wasan absolute gift to the daughter, it was 
competent for her to make a disposition of the property defeating the expecta- 
tons of her husband, and that as under the terms of a subsequent chrarnema 
the property at her déath without issue was to revert to her father, and after 

` him to his heirs, the order of the High Court was perfectly right, ` = 
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- ‘Appeal from a decree of the High Court of Judicature ‘at 
Fort William in Bengal (July 10, 1905) reversing a decree of the 
Subordinate Judge of Sarun (April 14, 1902). 

The facts of the case appear sufficiently from their Lordships’ 
judgment. Ratnabati Koer died childless in 1896. 

Sir Robert Finlay, K. C., and Mr. Brown, for the Appellant, 
contended that on the evidence the High Court should have held 
that the appellant was entitled to the estate in his own right or 
as, heir to his wife. The onus of proving the condition was on 
the respondent, who failed to discharge it. They referred to 


The Land Registration Act, 1876 (Bengal Act VII of 1876). 


sections 3 (3), 3 (8) and 78. 

Mr. De Gruyther, K. C, and Mr. E. U. Eddis, for the 
Respondent, submitted that there were concurrent findings of 
fact that at the time of his marriage the property in suit was 
not given tothe appellant. The respondent had proved that 
the gift was made subject to the condition that if the donee 
died without issue, the property should revert to the donor. 
The rights of all parties to the property were governed by the 
terms of the ekrarnama, dated June, 15, 1883, by which pror 
vision for reversion to the donor in default of issue was expressly 
made. They referred to Mayne on Hindu Law and Usage” (7th 
ed.) pp. 885 and 886. 

The judgment pf their Lordships was delivered by 

Lord Macnaghten.—This is an appeal from the High 
Court at Calcutta reversing the decree of the Subordinate 
Judge of Sarun. 

The matter in controversy is the possession of mouza Sama- 
huta, This mouza formed part of an impartible raj known.as 
Betia raj. In 1868 the owner of the Betia raj was the Maharaja 
Rajendra Kishore Singh. In that year his daughter Ratnabati 
Koer was married to the appellant, Sham Shivendar Sahi. On 
the occasion of the marriage the Maharaja made a verbal gift of 


Samahuta. The question is: To whom and on what conditions, ` 


if any, was the gift made? 

In the Court of first instance the respondent, Maharani J: anki 
Koer, who had succeeded to the raj, maintained, as she still 
maintains, that the mouza was given to Ratnabati subject to a 
condition that, if “she should happen to die without issue—as she 
did—it should revert to the raj. She was plaintiff in the suit. 
The appellant, who was defendant, asserted that Samahuta was 
given to him, for the benefit, of course, of his wife and himself 
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He also set up, argumentatively, an alternative case. In his 
written statement he suggested that, if it should be held that the 
gift was a gift to his wife—which, he averred, was not true in 
Fact—then it ought to be held that, on the death of his wife 
without issue, he became the owner as her heir. 

The marriage of Ratnabati took place in January 1868. The 
bride was then seven or eight years old, the bridegroom nine or 
ten. In April or May 1872 Ratnabati went to her husband’s 
house. She'stayed there only a short time, returning to hèr 
father in June or July 1872. In November 1873 or 1874 she 
went back to her husband, but left in November or December 
1874 or 1875, declaring that she would rather die than live with 
him any longer. The rest of her life was spent at Betia, where 
she resided with the Maharaja. 

From the time of the marriage until his death in 1880, Sridhar 
Sahi, the defendant’s father, received the rents and profits of 
Samahuta on behalf of his son. 

In 1877, after the Registration Act VII of 1876 came info 
force, the Maharaja applied that his name, which had remained 
on the Collectorate books, might be registered in respect of 
Samahuta. The necessary notifications were issued, and, after 
some opposition at first-on the part of the defendant, the name 
of the Maharaja was registered, and registered ultimately without 
objection in July 1879. 

On the 15th of June 1883 the Maharaja executed an oe 
nama, which is the most important document in the case. After 
reciting that Samahuta had been given to his daughter by way 
of khoincka gift at the time of her marriage, but that no deed 
had been drawn up, the Maharaja purported to convey Samahuta 
to Ratnabati by way of AAotncha gift “with the same conditions 
as before,” to hold possession and enjoy the income, but without 
power of alienation, subject, however, to the provision that, in 
the event of her dying without issue, the property should revert 
to him and after him to his heirs, It was also provided that 
Ratnabati should get her name registered in the Collectorate and 
pay the Government revenue and all public demands. 

On this deed being executed, Ratnabati took steps to get 
her name registered, relying on the deed of the 15th of June 1833 
for her title. No objection was raised on behalf of the defendant. 

The Maharaja Rajendra Kishore Singh died on the 28th of 
December 1883, and was succeeded by his son, Sir Harendra 

- Kishore Singh. ne 
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Ratnabati’s namg was ‘duly registered on the aist of 
June 1884. - 

Shortly afterwards the defendant brought a suit seta 
Harendra-to recover his wife, but the suit was dismissed. ks 

Between 1884 and 1891 several pieces of land in Samahuta 
wére actjuired for the Bengal North-Western Railway. The 
purchase money, or compensation, was received by the Maharaja, 
although there seems'to have been.a claim at first on the part of 
the defendant. 

In 1887 the defendant ecu rent suits against tenants of 
land in Samahuta, alleging that he was in possession and making 
collections in his own name. The suits were dismissed on the 
ground that he was not the registered proprietor, the lands being 
registered in Ratnabati’s name. Then -he applied to be regis- 
tered as manager for his wife. In this application the deed of 
the 15th of June 1883 was again referrrd to, and recognized as 
a document of title. 2 

The Maharaja Harendra died on the 26th.of- March 1893, 
leaving two widows, but no issue. On the death of the elder 
widow, the present respondent succeeded to the raj as her 
husband’s heir. Then she claimed to be registered in.the place 
of Harendra, But after a contest before the Deputy-Collector, 
the defendant succeeded in getting mutation of names in his 
favour. : 

The ground of claim which he asserted was not inheritance 
from his wife, but “ proprietary right, having possession.” . ~ 

The respondent then brought this suit, 

The Subordinate Judge gave judgment on the 14th of April 
1902. He observed at the outset of his judgment thatit would 
be a difficult task to arrive at a right conclusion in this case, 
He put aside, as unworthy of credit, the oral evidence adduced, 
on tbe one side and on the other to prove what was said and 
done on the occasion of tbe marriage. He rejected the case put 
forward on behalf of the defendant, which was that Samahuta 
was given to him. He thought the defendant himself unworthy 
of credit. But he also rejected the case of the plaintiff, mainly 
on the ground that it was impossible to believe that on so 
auspicious an occasion as marriage the contingency of the death 
of the bride without issue could have been referred to. “The 
story of the gift,” he says, “is altogether repugnant to a Hindu 
feeling. It can find no credence with me.” And then he held 
that, as the plaintiff failed in her case and the defendant failed 
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in his, it followed, inasmuch as it was common ground that - 


there was a gift, that it must be taken that the gift was absolute 
in favour of Ratnabati, And so it was‘ adjudged that the 
defendant should succeed as heir to his wife. 

The learned Judges of the High Court on ob te reversed 
the judgment of the Subordinate Judge. They agreed with 
him in thinking that no reliance could be placed on the oral 
evidence. . But they thought that there wag no ground for 
impeaching the ekrarnama of the 15th of June 1883, and, after 
a careful and elaborate review of all the facts ang circumstances of 
the cage, they came to the conclusion that the acts and conduct 
of the defendant were inconsistent with the case which he set up 
as being the true case, and equally inconsistent with the case on 
which he was content to rely, although he protested it was not true. 

The learned Judges rejected with something like scorn 
the excuses which the defendant made for his conduct and his 
affectation of ignorance in regard to what was being done from 
time to time in his name and on’ his behalf. This part of his 
case depended entirely on his own testimony. His character for 
truth fared no better in the Court of appeal than in the Court 


below. The learned Judges describe him as “a man who is - 


ptterly reckless as to what he will say, if he thinks it will 
advance his case.” 


On the appeal to this Board the learned counsel for ae 


appellant attacked the judgment of the High Court on the 
ground that the learned Judges had not addressed themselves to 
what was then the real issue. They had, it was said, combated 
with great elaboration a case which had been disposed of in the 
Court below. They slew the slain over again. But they gave the 
go-by, or at least paid scant attention, to the grounds on which 
the Subordinate Judge had decided in favour of the defendant. 

_ Their Lordships think that this criticism is not well founded: 
If the judgment of the High Court is read carefully, it is quite 
plain that the defendant-must have relied, and relied entirely, on 
the case which he set up-in his written statement.. That was, 
asthe learned Judges say, his “real case,” although an alter- 
native case was suggested. This is clear from the judgment, 
which dogs not even notice the main, if not the only, ground of 
the,judgment of the Subordinate Judge. But it is made still 
plainer by the course which the defendant adopted. He was not 
altogether satisfied with the judgment he had obtained in his 
favour. He filed a memorandum of cross:objection to the 
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plaintiff's petition of appeal. He preferred his petition, he said, 
“ being dissatisfied with a portion ‘of the decision of the 
Subordinate Judge.” The main ground of,his cross-objection 
was that the Court below was“ wrong in rejecting thé case set’ 
up by the petitioner and disbelieving the evidence adduced by 
him in support thereof. The said Court should have held updn 
the evidence on the record that Samahuta was given to him 
absolutely for the benefit of himself and his wife at the time of 
the departure of the barat as alleged by him.” - 

Probably the defendant was well advised in taking this 
course. There is not a shred of evidence in support of the view- 
which determined the Subordinate Judge in favour of the 
defendant. With all respect to the learned Judge, whether he 
was right or wrong in his view, it would have been out of the 
question to ask the Gourt ‘of appeal to rely on a statement 
unsupported by evidence at atime when there was no oppor- 
tunity for contradiction or cross-examination. It certainly would 
seem that the defendant himself did not place much reliante on- 
the view which commended itself to the Subordinate Judge, for 
it was the very ground on which the Assistant Collector had 
decided the application for mutation of names and yet the advisers 
of the defendant did not think it worth while to produce; 
or at any rate they abstained from producing, any evidence 
in support of it. 

Without going over the grounds which the learned Judges 
of the High Court have so fully discussed, it is enough for their 
Lordships to say that they think that the order under oe ad is 
perfectly right. : 

The ehrvarnama of the 15th of June 1883, if not a fraudulent 
document, is decisive of the case» The character of the old 
Maharaja for honour ahd probity stood so high that no one 
ventured to suggest that there could have been any fraud on his 
part. It was said that probably, or possibly, he signed the 
document without knowing what it contained, and that the 
real author of-the scheme to defraud the defendant was Harendra. 
But there is not the slightest evidence of any fraudulent scheme 
at all. There was no reason for concocting a fraud. Assuming 
Ratnabati to have been the absolute owner, it is not disputed 
that it would have been competent for her to make‘a disposition’ 
of the property which would have defeated the expectations of 
her husband. Consideririg the state of feeling that existed 
between ‘herself and” her husband, it probably would not Have 
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required much persuation to induce her to put the property 
beyond his reach. 
Their Lordships will therefore humbly advise His Majesty 
that the appeal ought to be dismissed. 
The appellant will pay the cost of the appeal, 
. Messrs. T. L. Wilson & Co.—Appellant’s Solicitors. 


Messrs. Sanderson, Adkin, Lee and Eddis.—Respondent’s 
Solicitors. - 
J. M. P, Appeal dismissed, 


APPELLATE CIVIL: 


Before Mr. Justice Doss and Mr. Fustice Richardson. 
. H. MATHEWSON AND ANOTHER 


v. 


3 SRI SRI RAM KANAI SINGHA DEB.* 


Linitatlen Act (XV of 1877), Beo, 238—Daefendant, addision of— Rent paid 
under cold lease, effect of—Chota Nagpur Bucumbered Estates Act (V1 of 
1876, ag amended by Act V of 1884), Baos. 7, 10, 17—Managar’s power to 
rent perpetral Toass—Prudent managemoni—Ewocution of moharari lease 
— LAability— Notios— Deputy Commissionsr’s order, RAal— Manager without 
notios satisfying a debt or liability, f valid—Propristor, if to be party in 
granting perpetual lease— Por potuities, rulo agamu— Personal oovenant— 
Laying nd of money by ths lasso, a part perfor mance—Spoorfic performance, 
suit for—Bonoftt or burdex of a coconant running with land, tex— Tine, 
running of, against covenants or asngns—Domand and refusal— Bngwiry 
by Deputy Oommissionsr— Bsa mination of wolinesees—Comploted convoyanoa, 
sudi to sot aside— Bonoft of loaso— Equity. 


. Per curiam: 
to the addition or substitution of the defendant after the expiry of the parlod 
of hmitation, 

Abdul Redman v. dmir Ali (1) applied. 

Per Doss J: A lease obtained by fraud Is only voidable by the lemsar and 
not void ad initio. It is valid and binding between the parties until ir is 
avoided, When rent is paid under a void lease, the payment of rent is not 
referriblo to the lease at all, but is a distinct and independent act which propris 
vigar establishes a tenancy by legal implication. When, however, rant is paid 
under a voldable lease, the payment of rent is under the lease and is in 
satisfaction of the recurient obligation arising out of the legal relation created 
by the lease, So long asthe legal relation is not dissolved, the obligation to 
pay rent continues. On the other hand, as soon as that relation is determined, 


*ap from Original Deoree No. 390 of 1907, against the decree of Bebu 
Bepin Obatterjoa, Subordinate Judge of Manbhum, dated the 20th 
Juns 1907. | 


(1) (1907) 5 O, I, J. 48671. L R. 84 Oslo. 612, 


Seation 32 of the Limitation Act (XV of 1877) applies WAÉ 4 
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the obligation to pay rent which is depefdent on the continuance of such relation 
ceases andthe payment of rent made in fulfilment of such obligation must. 
thenceforth necessarily cease to have any legal effect. Hence ifa lease is 
cancelled on the ground of fraud the lessee cannot resist delivery of possession 
of the demised land to the lessor on the ground that, despite the caiicelldtion 
and delivery up of the lease, there is yet a subsisting tenancy outstanding: which 
entitles him to retain possession of land antil such tenancy is datermined by 
proper notice to quit, 

Por Richardson J: Money paid for rent under an invalid lease may be 
regarded as money paid on account of meme profits. | 

Ham Kansi v, Raja Sri Sri Hari Narayan (1), Skane v. Abhirawm (3); 
Thahore Fate Singji v. Bamani (8), Ssshamma v. Chichaya (4) and Paramonvari 
v. Xrishuen (5) referred to * 

Per ewan : Though section 17 of the Chota Nagpur Enoumbered Estates 
Act (VI of 1876 as amended by Act V cf 1884) is apparently wide in its terms 
aod though it probably oonferson the manager a somewhat large measure of 
discretion for the management of the estate, it does not enable him to do any 
act which is demonstrably injurious to the interest of the estate. The execution 
of a lease in perpetuity without a bonus and not for the purposes of reclamation. 
of any waste land or other purposes of a similar kind oannot be justified as an 
act done in the course of prudent management of the estate. 

Raja Mahaned Mumtas Ali Khan v, Sahhawat Ali Khan (6) referred to, 

Assuming that the right of the lessee under the covenant to call. upon the 
lessor to execute & mokarari lesso imports on the part of the propriétor a 
liability within the meaning of that term in section 7 of the Ohota Nagpur 
Enoumbered Estates Act, the notice of that claim is unnecessary, because the 
manager, when he assumed management of the estate which was at the time 
under jjara must be deemed to have had under the law constructive notice 
of the Jesse's right to claim under the covenant in the fara leases the 
moharari lease of any land within the leasehold for certain purposes, 

Barnhart v. Greonshulds (7) referred to. 

Per Doss J :—The order of the Deputy Commisloner granting mokarar 
lease and upheld by the Oommissionsr is, underseotion 10 of the Obota 
Nagpur Enoumbered Estates Act, final and the matter cannot be Aena 
by a miit. 

The debt or liability which is barred under section 7 of the Ohota Nagpur 
Encumbered Estates Aotis not extinguished, but that so long as the estate 
continues under the operation of the Aot, the remedy only is barred, the right 
subsisting. If the manager without any notloe, as required by section 7, 
eatisties a debt or liability the proprietor cannot after the: restoration of the 
estato to him, bring a suit to reoover back -the money so paid,- or annul any 
deed executed by the manager in fulfilment of that liability merely on the 
ground of absence of notice. 

(1) (1905) 2.0, L J. 546. 

(2) (1006) I. L, B. 88 Calo 511;30,L J. 806. 

(8) (1908) L L. B. 37 Bom. HIB Batty J.) ; jë Bom. L. B. 274. 

(4) (1902) L L. B. 35 Mad. 507 X.L. J. 1 

(5) (1902) I. L. B. 88 Mad 588. 


(8) (901) LL B BALS 3% ; L R, 38 L A. 190, 
(7) (1858) 9 Moo. P. O. 18 ; 14 B. B, 204, 


[* Bee also Miya Gopal y, Mani Chandra (1907) 13 0. W. N, 68—Rep.] 
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Per carian :—Under Aot VI of 1876 the manager had power to devine 
any part of the property for a pelod, not exceeding twenty years, without 
the consent of the proprietor, but under the amending Act V of 1884 he is 
now entitled to sell or demise in perpetuity without the consent of the 
proprietor, 

Jadu Narain v. Gopal Chandra, Tekali Todal Narain v, Jadud 
Ohunder (1) explained and distinguished. 

Per Dose J :—A lease in perpetuity granted by a manager which is other- 
wise valid is not, the less binding on the propmetor because he was no party 
to it or that it was granted without his consent, . 

The tule against perpetuities applies only to future intérests in leng, which 
may, by any possibility, be capable of vesting beyond the legal Umit of 
perpetuity. 

The laying out of considerable sums of EEE bp td NIH NA 
of permanent structures on the land for those very purposes that are men- 
tioned in the covenant and henoe referrible to the covenant and to the covenant 
alone, and all this done tothe knowledge of the leasor who resided close by, 
must be regarded as part performance, and indeed a substantial part perfor- 
mance of the covenant for a perpetual lease such as would entitle the coven- 
antee to claim specific perfurmanoe of the covenant on the ground that it 
would be inequitable and fraudulent for the covenantor to refuse to perform 
the covenant. 

Karai v. Daveaporte (2) and Howard v. Patent Ivory Oo. (8) referred to. 

Tho New Besrbhoom Coal Company v. Balaram Makata (4) distinguished, 

Por Richardson J:—-There is a difference between a suit for speolfic par- 
formance and a suit to set aside a completed oonreyanoe, 

Wilde v. Gibson (5) referred to. : 

Where there is no common mistake of fact and no common mistake of law 
of the kind oguivalent to a mistake of fact which goes tothe root of the 
executed contract, the Court will not be justified in sying that it is inequitable 
“that the defendants shold not be allowed to retain the benefit of the lease. 

Binghan v, Bingham (6) and Watson and Co. v. Sham Lal (7) referred to. 

Por Doss J :—A mere personal covenant is not open to objection on the 
ground of remoteness or as tending to create s perpetuity. 

Walsh v, Secretary ofi Stats for India (8) referred to, 

Ong very important test whether the benefit or burden of « ooveriant in 
any particular coase runs with the land or not is whether such covenant or 
‘contract in its inception binds the fand. If it does, it is then capable of 
paming with the land to subsequent assignees ; if it does not,it is incapable 
‘of passing by mere assignment of the land, Another test laid down by the 
House of Lords in the oase of Dyson v. Yurster (O) is whether the covenaut 


(1) Unreported. Appeal from Order No. 406 of 1895 decided on Brd 
Deosmber 1898 
12) (1961) 8 Giff. 383 ; 66 E. R, 450. 
(8) (1889) 88 Oh, D. 156, 
(4) iia LG a L R. 7L A. 107, 


1909. 
E. Maihowsoh 
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OIrvin ` affects the nature, quality and value of the land. The {jara lease with a 
1909, covenant for a mohersri is'more valuable than it would be without such 
y covenant, 
Hi Mathavaon Time cannot ron against the Srana han ont ee assigns unless there 1a 
Sri Sri Bam Kana! demand on their part and refusal on the part of the oovenantor or his assigns, | 
Singha Deb, It is not necessary for the Doputy Commissioner in conducting his 


enquiry before granting the mokareri to examine witnesses on oath or record 
their depositions. It would be enough if he makes « full and complete investi- 
gation in the matter, - | 

Appeal by the Defendants. 

Suit to recover #kas possession after cancellation of a 
mokarars lease. 


The facts of the case appear sufficiently from the judgments. 

Mr. Hill (Babus Fogesh Chandra Roy and Ratan Chand 
Boral with him) for the Appellants——Civil Court has no jurisdic- 
‘tion to entertain a suit of. the present nature. Defendant No. 1 
came in as assignee of the sera. The Deputy Commissioner as 
Manager gave him the mokarari,- whether rightly or wrongly; 
under the Chota Nagpur Encumbered Estates Act (VI of 1876 
as amended by Act V of 1884), which vested the entire manage- 
ment of the estate to the manager, subject to no control of the 
Civil Court (section 2). So long as the Deputy Commissioner 
acted bond fide and within his powers, there is no jurisdiction of 
the Civil Court to question his powers, Fraud was alleged 
against Mathewson only; but Mathewson also was not guilty of 
fraud. -He only claimed the benefit of the covenant in the iara. 
The case depended upon the power of the revenue authorities 
to:grant the Jease. The Deputy Commissioner had ample powers 
‘to grant leases under section 17 of the Act. See also section 18. 
The manager has absolute power to alienate in perpetuity, and 
when the proprietor is restored to possession he gets it subject to 
leases etc. (Sec. 12). Section 9 shows that the policy of the Act is 
to- get rid of the burden of, debt, and provisions are made for it to 
‘the best advantage. Express power to sue is given to the 
manager ‘under section “16 without making the proprietor a 
party. In order to invest the manager with a complete power 
over thé estate, the power to remove a mortgagee or conditional 
vendee in possession is given to him—a power far greater than 
that enjoyed by the proprietor. The proprietor is not at all a 
necessary party to the lease, nor his consent is necessary. That 
is entirely opposed to the policy of ‘the law. The management 
is not subject to any control outside that of the fiscal authorities. 
See section 3 clause (a). Section 10 gives an appeal from any 
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determination of the manager tọ the Deputy. Commissioner, and ` 
thence to the Commissioner. Section 23 supports my contention }- 
why is this section introduced, if the Civil Court has jurisdiction. 
to interfere in every case? That would upset the policy of the 
law. The power of the manager being uncontrolled, the suit is. 
not maintainable. 

The suit is barred as TE defendant - No. 2, as he. was- 
added long after the period of limitation. See Abdul Rahaman 
v. Amir Ali (1) and Ram Kinkar Biswas v. Akhil Chandra 
Chaudhuri (2). — ; 

This suit for ejectment is bad for-want of notice. My client 
was a tenant from year to year, and continued to be so till the 


time of the restoration of the estate and until the determination . 


of his tenancy. Whether the lease was valid or invalid, he was 
there as a tenant and not asa trespasser. Assuming the lease 
to be invalid his position was the same. See Lala Muyhs Sakai 


v, Mussamat Narain Bibi (3). [Doss J.—In that case rent was- 
received by guardian appointed by Court. The'authority of- the. 


manager to grant mokarari lease is questioned in this case.] ‘The 
question ‘is in what capacity the tenant was there. There might 
have been no lease ; if Mathewson continuéd in possession after 
the ara, he was then ténant-at-will.. As soon as the manager 


accepted rent, he became a tenant from year to year. The. 


manager was the representative of the owner and had the. power 
to réceive ‘rent (section 16). Under the mokarari his position as 
a tenant was not altered after the expiry of the yara and by ‘his 
holding over. “The defendant Was entitled to a proper notice to 
quit. See Tudor’s Leading Cases On Real Property (4th edition) 
PP. 4, 24, 26, and the cases of Doe d. Regge v. Bell and Clayton v. 
Blakey (4), Walsh w. Lonsdale (5), and President &c. of the Mag- 
daten Hospital v. Knotts (6). 

-Fraud must be: specifically alleged. Plaintiff kai not set 
lde the lease on the ground of fraud, unless the Deputy Com- 
missioner himself -could do so.” No fraud was alleged against the 
Deputy Commissioner. ;’ therefore the pana suit as based 


on fraud fails. -> ae 


.The proposition that it was T a personal covenant- and 

“not a covenant running with the land, is not correct. A lease 
is transferable with all the rights appertaining to it (sections 6, 
7 and 108 clause (e) and (f) of the Transfer of Property, Act.) 
(1) (1007) L L. R. 84 Cale: 612, (4) 3 Smith's Lending Canes 119 (194), 


(2) (1907) L L.B BB Calc, 5619., (B) (1888) 91 Ob. D. 9. 
(8) (1002) 7 0, W, N, 90. (8) (1879) L. B, 4 App, das, 834, 
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There is a covenant for quiet enjoyment ; under the Transfer of 
Property Act, it runs with the land. When you have a covenant 
for lease, and for further assurance that may enlarge the value 
of the covenant, it is a covenant running with the land. There 
is a_great distinction between vendor and vendee, and lessor and 
lessee, about these covenants. The whole of the pergannah was 
demised, and for the purpose of improvement. This covenant 
touched the thing demised, vrs. the land. See note to Spencer's 
Case (1). The same principle is also applicable to the case of 
preemption. See Bowes v. Foster (2) and N. C. Macleod v. 
Kisson Vithalsingjee (3). The English rule ‘is adopted in this 
country. I rely also on the cases of Austerberry v. „Corporation 
of Oldham (4) and Nobin Chandra Soot v. Nabab Ali Sarkar (5). 
This is a suit in ejectment, but the Subordinate Judge treats 
it as a suit for specific performance ; none of the equities mention- 
ed in the judgment were set up in the plaint, nor any issue raised 
thereon, Sections 56(/) and 57 of the Specific Rélief Act, deal 
with restrictive covenants of this kind ; they are in my favour. 
The Court of Chancery could not allow a purchaser with notice of 


the restrictive covenants to use the land in contravention of the 


covenant, see Hall v Ewin (6), [Doss J—Such covenant will be 
binding on purchasers with notice. That is a converse case ; what 
you have to establish here is that assignee was entitled to 
benefit]. There should bea mutuality. See the cases of Clegg v. 
Hands (7) and The New Beerbhoom Coal Company v. Bularam 
Makata (8). 

No question of hardship arises in this case, as ample consi- . 
deration was paid for the lease, and the lease was granted at 
proper rates. 

The contract to grant mourasht and mokgrart lease is not 
void for vagueness and uncertainty as the land demised was within 
the gara, and Mathewson elected by giving boundaries what 
Jands he wanted [see Fry On Specific Performance p. 147, and the 


cases of Rumble v. Heygate (9) and Fenkins v. Green (10).] 


The allegation that the land was leased out for purposes 


‘other than those of the covenant, is wholly immaterial. Suppose 


without any covenant if Mathewson had gone to the Deputy 


Commissioner and said to him that he had purchased the property 


(1) 1 Smiths Leading Dars ah 72. (6) (1887) 87 Oh. D, 74 (79). 
(2) (1858) 3 H. & N. 779 (7 - (7) (1890) 44 Ob, D. 508, 
tB) (1904) 8 Bom, L, Hep BOs. x () (2860) 1, U8 Gale. oas, 
(4) (1885) 29 Oh. D. 784. gan 18 W.B. (Bng.) 749, 
(5) (1900) 5 O. W. N. 848 (648). (10) (1858) 47 Beay. 437. 
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and was a puinidar of a large portion of it'and required land for ~ 
cutchery, and the Deputy Commissioner had granted the lease under > 


section 17 of the Encumbered Estates Act, the effect would have 
been the same. Purposes are within the spirit of the covenant, 
and a covenant of this kind must be read against the covenantor: 
This ‘covenant might be read that you must get the mokarart 
before you build the houses ; but would that lie in the mouth of 
the covenantor? He stood by and allowed them. to raise the 
building. , 

The lease in question was not bad under the-provisions of 
sections 3 and 7 of Act VI of 1876. The Act refers only to-such 
jiability as amounted to and culminated in debts. It comes under 
settlement of debts. The intention of the legislature cannot be 
otherwise. Besides if by reason of his possession, the Deputy Com- 
missioner had constructive notice, no further notice was necessary. 
See Dart on Vendors and Purchasers, 7th edition, p. 884, and the 
cases of Daniels v, Davison (1), Allen v. Anthoni (2) and Crofton 
v. Ormsby (3), The manager knew I was a tenant.. My east 
gave him notice of all my rights. ° 

My next submission is that the lands in suit were. not 
excluded from the zara, [and he dwelt on the facts of the case.] 

Dr. Rask Behari Ghose (with him Babus Digambar Chatterji, 
Kshettra Mohan Sen and Mohini Makan Chatterjee), for the 
Respondent.—The suit was not barred by limitation as against 
defendant No. 2. Section 22 of the Limitation Act (XV of 1877) 


applies only where the added defendant is a necessary party. 


In Harak Chand v. Deo Nath Sahay (4) the purchaser was substi. 
tuted. In that case no doubt, section 22 would apply. Compare the 
case of Suput Sings v. Imrit Tewari (5). . When the person added 
is not a necessary party, he does not come in as a new defendante 
he isin the same position with the old defendant. Section 437, Civil 
Procedure Code (Act XIV of 1882) is conclusive. Section.2a of 
the Limitation Act does not apply to a case where’ beneficiaries 
are added after the institution of the suit. Here the defendant 
No. 2 comes in for the prote¢tion of his own interest. I rely on 
the cases of Reyji Appaji v. Mahadev Bapaji (6) and. Guruvayya 
Gonda v, Dattatraya Anant (7). The case of Abdul Rahaman v. 
Amir Ali (8, and Ram Kinkar Biswas v. Akhil Chandra Chow- 
dhuri (9) are distinguishable. In the former case there was-not 


(1) (1800) 16 Vea. 2 (254), (3) OBIO DR. T Ono. 720, 
(2) (1816) 1 Meri. 258. ` : (6) (1897) I. L. B. 28 Bòm 673 (679), 
s8), (1896) 4 Boh. Lef (7) (1909) 1. L. B. 28 Bom, 11 (18). 
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the addition of a ‘new’ defendant as contemplated by section 22 
of the Limitation Act. - ‘New defendant’ in that section means a 
party without whose presence the plaintiff could not get a decree. 
In the latter case the suit was not properly constituted at its 
commencement. I was under no compulsion to make defendant 
No. 2 a party.. If defendant No. 2 had raised this point in defence, 
my client would have left him out. They never suggested it in 
their defence, and, having taken advantage of their presence, it 
is unfair on their part to raise this point in appeal for the 
first tinje. This affected the question of costs. : 

Defendants could not claim to retain possession both under 
a mokgrart lease and an implied tenancy from year to year. 
Whatever might be the case if Clarke had brought an action to 
Tecover possession, receipt of rent by Clarke could not create a 
tenancy from year to year binding upon me. I comein under, so to 
speak, a paramount title. If the lease does not bind me, receipt of 
rent by Clarke is of no effect and no notice is necessary. The cases 
of Shama Charan Nandi v. Abhiram Goswami (1) and Harendra 
Narain Singh Chowdhry v. T. D. Moran (2) support my conten- 
tion. The disclaimer dispenses with the notice to quit : See Sugad 
Ahamed Chowdhury v. Ganga Charan Ghose (3) and Woodfall 
on Landlord and Tenant (17th edition), p. 410. If the appellant’s 
contention is sound, the result would be not the dismissal of-the 
action but that the plaintiff would be entitled to a declaratory 
decree ; see the cases of Kali Kishen Tagore v. Golam Ali (4) and 
Goomanes Kases v, Huryhur. Mookerjee (5). 

The Deputy Commissioner had no authority whatever to 
grant. lease not in ordinary course of management but in 
pursuance of an agreement entered into by the proprietor: 
‘The estate is not vested in the manager but his powers are 
subject to the rules; he cannot alienate it in pursuance of an 
agreement by the proprietor. The defendant is not entitled 
to rely on section 17 of the Encumbered Estates Act, when 
the Deputy Commissioner says he did not exercise his powers 
under the section. Besides there was no -sanction by the 
Commissioner as required by the Act. Even if the powers were 
exercised under section 17, there was no bond fide enquiry. The 
plaintiff can, therefore, challenge the lease. Powers under section 
17 are to be exercised in the ordinary course of management—for 


{D (1906) L L. B. 88 Oslo 629 (580). (8) (1908) 9 0, W. N, 460, 


(8) (1887) L L, R, 18 Oàlo, 40 (49). (4) (1896) L L. R. 18 Calo, 8, 
(6) (1888) W. B Sp, No. 115, 
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the purpose of raising money, etc., and have nothing to do with 
a case like the present. See section 18, and cf sections 14 and 15 


of the Wards’ Estatés Act, page 30 of the Wards’ Estates’ 
Manual, and page 203 (Rule 3) of the Rules. Mathewson’s only’ 


remedy was to bring an action on the covenant. Sections 
4, 5, 12,16, 22 and 23 of Act VI of 1876 will show that the 
edtate remains in the disqualified owner. It is the’ proprietor 
and not the manager, who has the right to bring a suit to recover 
possession of immovable property. See the case of Fadu 
Narain ‘Singh v. Gopal Chandra Sen and Tskatt Todal Narain 


Singh v. ¥adub Chunder (1). Power to give a lease must be a` 


powet to demise in the prudent course of management. 

[Doss J.—Might not the act of fulfilling a covenant be a 
prident management of the estate ?] 

The power is given under section 17 for enabling him to 
manage the estate—to safeguard the interests of the estate. 
Managing estate means managing the land for the benefit of thé 
estate, which would bring in ‘to the estate some profits. The 
manager could not have sold unless to pay off debts &c., as 
stated in section 18, The question of.: a permanent lease stands 
on the same footing. 

Even supposing that the Deputy Commissioner was .the 
manager and had power to convey the land, that power was not 


validly exercised for various reasons. -If a power has been given for 


a specific purpose, and the donee says he never. méant to exercise 
the power, there-the powers alleged to have been exercised, have 
not been duly exercised [see the cases of Carner v. Richards (2) 
and Carr v. Anderson (3)]. Mathewson was not entitled to call 
for a permanent lease, as the covenant by the Raja bound only 
the Raja, and not his assigns or heirs. Assuming that the cove- 
nant was not merely a personal covenant, still the covenant was 
absolutely bad: as it would violate laws against perpetuities, [See 
Dart on Vendors and Purchasers, p. 275, and the cases of Sree: 
smutty Trifoora Soonduree v. Fuggur Nath Dutt (4), Nodin 
Chandra Soot v. Nabab Ali Sarkar (5), Ali Mamud Pramanick 
v. Bhagabati Debya Chowdhurant (6) and Woodfall v. Clifton (7). 
The option which was given to Watson & Co., could only be 
exercised by them and not by their assigns. The question is, 

(1) Appeal from Order No. 406 of 1898, decided on 3rd December 1896,— 
Unreported, 

(2) (1859) 27 Beay. 488 (498). (5) 1900) 5 a W. N. 848 (846) 


(8) (1908) 3 Ch. 379 (283), (8) (1898) 3 0. W. N. 525. 
(4) (1875) 24 W, R gai. (7) (1905)-2 Oh, 257 (978). 
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whether the benefit of the covenant was assignable by Watson 
&. Co. I submit not. The cases of ¥agadis Chandra Des 
Dhabal v. Satrughan Deo Dhabal (1), Tolhurst v. The Assoctaled 
Portland Cement Manufacturers Ld. (a), Tolhurst y. The Associated 
Portland Cement Manufacturers Ld. (3) and Tolhurst v. The Assa- 
ciated Portland Cement Manufacturers Ld. (4) support my con- 
tention. A contract to give a lease is not assignable: See Dart 
on Vendors and Purchasers, p. 1068, and also the case: of -Dowell 
v. Dew (5). The appellant’s contention that the rule of-perpetui- 
ties does not apply as between lessor and lessee where the cove- 
nant runs with the land, cannot be supported on principle [ Wood- 
fall v. Chfton (6).] Hereit is not-a covenant, but a mere option— 
it is altogether one-sided. The covenant in the lease is outside 
the lease ; it is not a term of the lease [see Foa on Landlord and. 
Tenant, p. 377, and Nobin Chandra Soot v. Nabab AK Sarkar (7).] 
The. case of N. C. Macleod v. Ktsson Vithalsingyee (8) has-no 
binding authority on your Lordships. What the Watsons got 
was a. mere option to get a lease. It is not property. If it is 
not so, then it is mere personal. . If it is property, then it infringes 
the rule of perpetuity.: As to the law. governing restrictive 
covenants, see Pollock’s Law of Contracts, (7th edition), p. 239: 
Here it is an affirmative covenant which the defendant is s trying 


. to take advantage of. . 


Assuming. the option was capable of being sek there 
has been no assignment to the Limited Company or to Mathewson, 
by Messrs. R. Watson & Co. Indigo ceased to be cultivated 
from 1894—5. The covenant was therefore not of any value at all; 
The indenture to R. Watson & Co., by J. J. Patterson and others 
(dated 26th May, 1890), does not pass the option to get a mokarari 
lease not of the whole lands of sara but of a portion. It would 
be otherwise, if the option were to renew the sjara, N othing 
js mentioned, in the schedule also. (See Preadeaux on SOR 
ance, 18th edition, p. 259). . 

` The lease was not required for any of the purposes specified 
in the covenant, and in any case, the area demised was too large. 
Having gone on to. build without applying to the Rajah for 
lease, they cannot now get a lease on the ground that they have 


(1) (1906) L L. R. 88 Calo, 1065 (1077). (5) (1842) 1 Y. & O. 845 (368), 

(3) (1901) 2 K. B. 811. (6) (1905) 2 Ch, 257 (279), 

(8) (1902) 3 K. B; 680. - : (7) (1900) 5 O. W. N. 848 (846). 
(4) (1908) A. 0. 416 KG (8) (1904) 6 Bom. L, B 995 (1010), 
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already built.” They. have abandoned the option. I rely on the 
cases of Sir F. W., Ramsden v. Les Dyson (1), Lala Bent Ram 
v. Kundan Lall (2) and The New Beerbhoom Coal Company Ld. 
v. Boloram Makata (3). 


The option was not capable of being specifically enforced by 


reason of hardship, uncertainty and laches. See Fry on Specific 
Performance, p. 188; and the cases af Rumble v.. Heygate (4) and 
Wenham v, Fowler (5). If the option had not been.abandoned, 
the long delay would defeat the right to exercise the option (see 
Fry on Specific Performance, p. 502-5). 

. . The right to claim specific performance was barred under 
section 7 of the Encumbered Estates Act (VI of 1876.) I rely on 
the cases of ¥agadts Chandra Deo Dhabal v. Satrughan Deo 
Dhabal (6) and Raja Satrughan Deo Dhabal v. Raja ¥agadish 
Chandra Deo Dhabal (7). Section 11 of the Act also supports 
me. The case of Waghela Rajsanji v. Sheikh Masiudtn (8) is in 
my favor. The doctrine of constructive notice has no value 
when the Statute says that a notice must be actually served. 

- The area leased out was outside the syara. The facts and 
evidence show that the execution of the lease was.brought about 
by fraud. and misrepresentation of Mathewson, and the Deputy 
Commissioner actéd under a mistake when he let out the land 
in ere 

. Mr. Hil, in reply. —As to the question of likan, the 
Treason given by Jenkins C. J. in the case of Ravji Appaji N. 
Mahadev Bapuji (9) is in my favor.. The case of Imam Akv. 
Baty Nath. Ram Sahu (10) also supports my contention.. As to 
the. necessity of a-motice to quit, see also the, cases of Attorney 
General v. Davey (11). The cases of. Harendra Narain Singh 
_Chowdkury.v. T. D. Moran (12) and Sugjad, Ahamed Chowdhury 
v. Ganga Charan Ghose (13) are distinguishable. My proposition 
that the covenant runs with the land is supported also by the 
case of Dewar v. Goodman.(14). This covenant was of a restric- 
tive character and not of an affirmative .one. It restricted the 
power of alienation (see Sir F.. W. Ramsden v, Les Dyson (15). 
. Sections 28, 35 and 36 of the Specific Relief Act, and Storey’s 


(1) (1886) 1 E & L App. 129 (8) (1887) L, R. 14 I. A; 89, 

(2) (1890) L. R: 26 L A. 58. (8) (1897) I. L. B. 23 Bom. 679, 

8) (1880) L. R. 7 I. A. 107. (10) (1906) 10 O. W „N. 551 (557) 
(4) (1870) 18 W. R (Eng.) 748. (11) (1889) 4 DeG. & J. 140. 

(5) 11834} 8 Dow. Bep. 47. (12) (1887)\L L. R. 15 Cale. 40. - 
(6) (1908) I. L. R. 88 Calc. 1065 (18) (1005) 9 0. W. N, 400. 

(7) (1908) 7°0, L. J. 578. kir (1907) 1906, 1 K. B, 94 {108}. 
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Equity Jurisprudence, paras 111 and 112, land support to my: 
contention that the claim was not barred by section’7 of the 
Act. Thisis not a suit for rectification but a suit for -entire 
recission. Besides there was no fraud and no misrepresentation: 
of fact or law. 

C A, Ve 

The following judgments, were delivered : 

Doss J.—The suit out of which this appeal arises was brought 
by the plaintiff who is proprietor of Perganah Barabhum in the 
District of Manbhum to recover khas possession of certain lands 
after cancellation of a mourast mokarart lease (which for brevity's _ 
sake shall hereafter be referred to as mokarari) éxecuted in favour 
of the Defendant No. 1 by the Manager of the Encumbered’ 
Estates Act shortly before the estate was released to the plaintiff. 
The lease bears date the 26th May 1903 and is for 241 bighas 
odd of which 222 bighas odd is situated in Mouza Barabazar and 
19 bighas odd in Mouza Machar, and the annual rental for the 
same is Rs. 100. The circumstances under which this lease was 
executed are these :—on the 27th of February 1883, Raja Brojo 
Kishore Singh, the father of the plaintiff in consideration of æ 
loan of Rs. 60,000 advanced to him by R. Watson and Co. gave 
them an Jjara lease for a period of 21 years at an annual rental of 
Rs. 20,000 commencing from the beginning of the year 1290 
Fuslee (which corresponds to the 28th September 1882) and | 
terminating with the end of the‘year 1310 Fusleé (which corres: , 
ponds to the 9th September 1903) of a large portion of Pergunnah 
Barabhum sityated on the north of a certain black line delineated 
in the survey map of the pergunnah, save and except certain 
parcels specified in the lease. Under that lease the lessor agreed 
amongst other things, to grant the lessees, their heirs, and repre- 
sentatives, during the currency of the lease, a patni lease of a 
portion of the pergunnah situated on the south of the black line 
mentioned above with the exception of certain mouzas, and the 
lease also. contained the following covenant on the part of the 
lessor: “If out of the ijara mehal you require any land for the 
purpose of erecting any indigo factory or silk factory, or excava- 
ting any bandh or tank, or for construction of any sutchery 
house, I shall grant you a mourast mokarrart pottah for it on 
proper rent.” This covenant forms, as will be seen later, the root! 
of the controversy between the parties ; soon after obtaining this 
lease, R. Watson & Co. proceeded to construct on that portion of 
the ijara mehal—measuring about .200 bighas or’ thereabouts, 
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(which by reason of subsequent occupation by them, has borne 
the appellation of .Shahebdanga), indigo vats, indigo factory 
building, a atcha bungalow, amlas” quarters, servants’ quarters 
etc., and about the year 1886 errected a pucca bungalow. They 
also planted gardens and cultivated indigo on certain portions of 
the land. On the 8th March 1885, R. Watson & Co. obtained 
from the plaintiff's father à putni pottah in respect of the mouzas 
of pergannah Barabhum ‘situated south of the black line mentioned 
above in pursuance of the terms of the covenant in that behalf 


contained in the lease, at an annual rental of Rs. 4,500 and on: 


payment-of a bonus of Rs. 30,000. About 4 years later, f.e. March 
1899 pergunnah Barabhum was taken over under the Chota 
Nagpur Encumbered Estates Act for the purpose of liquidating 
the debts and liabilities with which that estate had become 
heavily burdened, and the Deputy Commissioner was appointed 
as Manager under the Act. R. Watson & Co. having on the 25th 
August 1887 been incorporated as a Limited Company under the 
name and style of R. Watson and Co, Limited, the former assigned 
all their rights and interests in pargunnah Barabhum, including 
their rights under the ijara and the putni leases, to the latter 
Company by an indenture bearing date the 26th May 1890, 
R. Watson 4 Co. Ld. again by a similar indenture dated the 15th 
April- 1896, re-assigned all its rights and interest to defendant 
No. 1, H. Mathewson. The plaintiff's father diéd ‘on thé 22nd 
July 1900, As the ijara lease was approaching its termination, 
H. Mathewson on the 25th June 1901 applied tothe Deputy Com- 
missioner, as Manager under the Encumbered Estates Act fora 
mokarari lease of the Shahebdanga lands -in pursuance of the 
covenant in the lease the terms whereof I have already quoted, 
and on the 25th May 1903 the Deputy Commissioner with the 
sanction of the Commissioner of the Chota Nagpur Division 
executed in favour of H; Mathewson a mokarari lease in respect of 
241 bighas, 6 cottas,:15 chattaks of land at an annual rental of 
Rs. 100 after the Board of Revenue had pretiously on the zoth April 
1903, rejected the petition of the plaintiff objecting to the grant 
of the mokarari lease.. On the ist Gctober 1905 the estate was 
released from the operation of the Encumbered Estates Act and 
was restored to the plaintiff. The present suit was brought on 
the 24th May 1906 against defendant No. 1 alone. With regard 
` tothe 223 bighas out of the lands covered by the mokarari lease 
and which are situated in mousah Barabazdr, the plaintiff in his 
plaint alleged that-they- formed part of the. lands- excepted from 
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Orv, + the ijara lease, that they were used for holding certain religious ~ 
1906, festivals thereon and that the defendant No. 1 by fraudulently mis- 


B. Mathewson  Tepresenting to the Deputy Commissioner that they were included 


~ e in the ijara lease and that under the terms of that lease they were 
‘Sri Sri Ram Kanal - 


Singha Deb, entitled to get, a mokarari lease of these lands, had obtained 
Don, J such lease. As regards the remaining 19 bighas of land situated 
' — in mouza Machar, the plaintiff alleged that -they were ‘not < 


required for any of the purposes for which the lessees under the 
covenant in the ijara lease were entitled to have a mokarari 
thereof.. The defendant No. 1 in-his written statement objected 
that the suit could not be maintained without a previous notice 
to quit, denied that the lands comprised in the mokarari lease 
granted to him or any portion thereof, formed part of the lands 
excepted from the ijara lease, and averred that the Deputy- 
Commissioner, the Commissioner of the Chota Nagpur Division 
and the Board of Revenue after hearing the objections raised 
by the plaintiff to the grant of the mokarari lease, and after a 
full and complete enquiry, and after satisfying themselves that - 
these lands were outside the excepted lands, had granted a 
mokarari lease and he submitted.that under the terms of the 
covenant in the ijara lease the lessees or their representatives 
were entitled to have a mokarari lease of the lands in suit. 

~ As the defendant No. 1 in his written statement .stated- that 
he had sold his rights in the property.tothe Midnapore Zemindari 
Company Limited, the plaintiff applied. on the 17th November 
1906 for addition of the latter as a defendant. - On that date the 
Court below added the Midnapur Zemindari Company Limited 
as defendant No. 2 in the. suit and ordered: that summons bé 
issued. The defendant No. 2 entered appearance and filed -a 
petition asking the Court to treat = the _ written ‘statement 
filed by defendant No, J as one filed on its behalf.also. - 2 
_ The Court below has held that it was not necessary for the 
plaintiff | to serve on the defendant any notice to quit,’ that the 
lands comprised in the mokarari lease formed part of the ‘lands 
excepted from the ijara lease and that it included lands. on:which 
certain religious festivals are held and certain deities are tempo- 
rarily placed and worshipped, that before granting the. mokarari 
the Deputy Commissioner made no judicial enquiry as to whether 
the lands comprised in it had been excluded from -the ‘ijara. or 
whether there were within the area demised: places where. certain 
Teligious festivals were annually held nor did he :make any 
enquiry as to whether the purposes for, which-the mokarari wag 
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” given were those which were sanctioned by the clauses in the yara, 

lease, that the Deputy Commissioner was precluded from granting. 
a mokarari, as the claim of the defendant No. r' had not been. 
notified as required by section 7 of the Encumbered Estates Act 
(VI of 1876) ; that even if the Deputy-Commissioner had autho-, 
rity to grant a mokarari lease in accordance with the terms of. 
the covenant, he could not specifically perform the covenant and 
execute.the mokarari on behalf of the plaintiff without his 
consent and ‘concurrence and that in doing so, he acted 
ultra vires; The Court below also held that the covenant in, 
pursuance of which the mokarari had been executed was void 
for want of consideration; that it was vague and uncertain ; 
that if specific performance thereof had been ‘sought it would 
have been refused on the ground of laches and hardship ; that 
the defendant No. 1 was not the assignee of the covenantee and 
therefore could not have claimed specific performance: that if a 
suit for specific performance had’ been brought, it would have 
been held barred by limitation, that the annual rental for which 
the mokarari was granted, was below the prevailing rate and that 
the defendant No.1 in obtaining this mokarari had been guilty 
of fraud and misrepresentation. But as the buildings had been 
erected and other improvements had been made during the 
period of ijara lease, (and probably on the faith of the aforesaid 
clause) the Court below was of opinion that the defendant was 
‘entitled to get compensation in respect thereof and it assessed 
such compensation at the sum of Rs. 5000. The Court below 
-accordingly set aside the mokarari lease and gave a decree to the 
plaintiff for possession of the lands in suit subject to payment by 
-him to the defendants of a sum of Rs. 5000. 


From this judgment the defendants Nos.1 and 2 have appealed. , 


The plaintiff has filed a cross-objection-in respect of the sum of 
Rs. 5000 and has also claimed therein mesne profits which are 
approximately laid at Rs. 5000. 

The first contention raised on behalf of the appellant is that 
as defendant No. 2 was added as a party more than three ‘years 
after the institution of the suit, as against him it is barred by 
limitation. In support of this contention reliance has been 
placed upon recent Full Bench decisions of this Court, one in 
the case of Abdul Rahaman <. Amir AB (1) and the other in 
the case of Ram Kinkar Biswas v. Akhil Chandra Chowdhurs (2). 
In the first mentioned case which was a suit by a mortgagee to 
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enforce a mortgage bond, the assignee pendente Hite of the origi- 
nal plaintiff was after the expiry of the period of limitation 
substituted for the latter, whose name was thereupon expunged 
from the record. The Full Bench held that the suit was barred 
under section 22 of the Limitation Act (XV of 1877), as the 
assignee had been brought on the record after the period of 
limitation applicable to the suit had expired. In the second case 
cited, which too was a suit on a mortgage, the transferee before 
suit of a portion of the mortgaged property was added as a defen- 
dant after the expiry of the period of limitation. The Full Bench 
held that the suit as against him was barred under section 22 of 
the Limitation Act, I do not think that the last mentioned case 
is applicable, as the newly added defendant in that case had 


_ acquired his right to the mortgaged property prior to the insti- 


tution of the suit. The same remark applies to the case of 
Imam Ali v. Baty Nath Ram Saku (1) which also was cited on 
behalf of the appellant. But in my opinion the rato decidendt 
of the ruling in the first mentioned case governs the present case, 
though the facts are not precisely similar. Section 22 of the 
Act in express terms applies equally to the addition or substitu- 
fion of a defendant after the expiry of the period of limitation. 
It was pointed out to us by the learned vakil for the respondent 
that the defendant No. 2 was not a necessary but only a proper 
party to the suit, and that when he was added as defendant he 
was added in the same way as beneficiaries are added as parties 
in’ suits under section 437, Civil Procedure Code, between a 
trustee, executor or administrator and a third person, regarding 
property vested in the former, and .that when a person is added 
merely as a proper party, in the céurée of the suit, though ‘after 
the expiry of the period ‘of limitation, section 22 of the Limita- 
tion Act ought not to apply. In support of the argument 
our attention was called to the cases of “Ravji Appaji v. 
Mahadeo (2) and Guruvayya Gonda v. Dattatraya Anant (3) 
decided by the Bombay High’ Court. In those two cases 
cértaid persons were added as co-plaintiffs after the expiry of thè 
period of limitation, the omission of whom from the suit when 
it was instituted was not a fatal defect in thé constitution 
thereof. It was held that section 22 did not apply to the case. 
The view taken in these two cases is opposed to the interpretation 
on section 22 of the Eimitation Aet by the decision of the 
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Full Bench in Abdul Rahman v. Amir Ali (1) which we are 
bound to follow. The point, however, has ceased to be .of 
importance owing to a change in the wording of the correspond- 
ing section in the new Limitgtion Act (LX of 1908) by which the 
anomaly has been removed. But though at the time when the 
defendant No. 2 was added asa party, the suit as against him 
was barred, it was conceded in argument that as an assignee 
pendente hte, the defendant No. 2 would be bound by any decree. 
that might be passed in this suit. In the circumstances of the 
case, I think that the name of defendant No. 2 was unnecessarily 
joined as a party, and I direct, that his name be struck .out 
from the record. h . 
Tt has next been contended on behalf of the appellants that 

the suit was not maintainable without a previous notice to quit 
being served upon defendant No. r and that as no such notice 
has been given, the suit ought to have been dismissed. It was 
said that even if the mokarari. lease might be invalid, yet an 
independent tenancy from year to year was created between the 
manager under the Encumbered Estates Act, and defendant 
No. 1 by the payment and acceptance of rent under the mokaraxi, 
and that unless.and until such tenancy was determined by a 
valid notice to quit, the suit could not be maintained. In support 
of this.contention reliance was placed upon the opinion of the 
Law Lords in the case of President and Governors of the Magdalen 
Hospital v. Knotts (2). Reference was also made to the case of 
Doe d. Rigge v. Bed (3) and tothe notes to that case in 2, Smith’s 
Leading Cases, roth Edn. pp. 117 .and 118 and further to the 
cases collected in Tudor’s Leading Cases On Real Property, 
4th Edn. pp. 21, 22 in support of the proposition stated in the 
text that “if a person enters under a lease void for some cause, 
such as non-compliance with the Statute of Frauds, although at 
first he would only be a tenant-at-will, on payment of rent 
he may, by presumption or implication of law become a tenant 
fram year to year.’ The opinion of Lord Selborne in the 
President and Governors. of the Magdalen Hospital v. Knotts (2) 
was followed in the case of Chattan Singh v. Sadhari Monim (4) 
but was dissented from inthe case of Shama Charan Nandi v. 
Abhiram Goswami (5) where it was held that possession of the 
lessee under a yoid lease is adverse to the lessor from the.date 
(1) (1907) L. 6. B. 84 Calo, 618. (8) (17989) 5 T. R. 4715-2 R. R eta. ~’ 
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of the lease, even though the, lessee may have continued to pay 


the rent reserved. In the case of Lala Majlis Sakai v. Musst. . 


Narayan Bibi (1) the father of the plaintiff without any autho- 
rity granted a mokarari lease in. favour of defendant No. r 
who thereupon entered into possession. Subsequently the 
guardian of the plaintiff who had been duly appointed by the 
Court when the latter was a minor, had sued the defendants for 
arrears of rent and had accepted the sum decreed. This act of 
his guardian in accepting the rent was held binding upon the 


plaintiff and was sufficient to create a tenancy from year to year, . 


which could only be determined, by a proper notice to- quit. 
On the other hand, the cases of Harendra Narain Singh 
Chowdhury v. T. D. Moran (a), Sujjad Ahamed Chowdhury v. 
Ganga Charan Ghose (3), Lala Majlis Sakai v. Musst. Narain 
Bibi (1) were relied upon on behalf of the respondent. In the first 
of these cases all that was held was that a lease in perpetuity 
which is void by reason of its having been granted by a certificated 
guardian without the sanction of the District Judge as required 
by section 18 of Act XL of 1858 could not be held to operate 
as a lease for a term of years, In the second case, the plaintiffs 
sought to recover possession not on the ground that the defendant 
was their tenant and that he had incurred forfeiture-but on the 
ground that he was never their tenant andthe defendant also 
said that he was never a tenant of the plaintiffs. Thus it is 
clear that in that case tenancy was neither alleged nor denied, 
and the question for determination of a subsisting tenancy by. 
notice to quit did not arise. As regards the last two cases cited 


by the respondent, it is clear from the facts just -stated that they .. 


do not touch the present case, nor do I think that the cases cited 
on behalf of the appellant can be held to govern -the present 
case. The present suit is essentially one to recover possession, of 
certain lands by setting aside a mokarari lease granted: by the 


manager under the Encumbered Estates Act on the ground i 


that it was obtained by the lessee by fraudulent misrepresentation. 
The mokarari lease is impugned: not on the ground that the 


manager in granting the lease acted wira vires and- that it was -. 
consequently void, but on the ground that it was obtained from. 


the manager by means of fraud. A lease obtained by fraud 
is only voidable by the lessor and not void ad ttto. It is valid 
and binding between the parties until it is avoided. When rent 
Q) (1903) 7 0. W. N. 90.: .. (9)-(1887) L L. B. 15 Calo, 40, 
(8) (1905) 9 ©. W. N. 460. 
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is paid under a void lease which by the very hypothesis creates 
no legal relation between the parties, the payment .of rent 
is not referable to the lease at all, but'isa distinct and indepen- 
dent act which proprio vigore establişhes a` tehdncy, by legal 
implication. When, however, rent is paid under a voidable 
lease, the payment of rent is under the lease and is in satisfaction 


of the re-current obligation arising out of the legal relation ` 
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created by the lease, So long as the legal relation is not dissolved, ` 


the obligation to pay rent continues. On the other hand as 
soon as that relation is determined the obligation to pay rent 
which is dependent on the continuance of such relation ceases, 
and the payment of rent made in fulfilment of such obligation 
must thenceforth necessarily cease to have any legal effect. It 
follows, therefore, that if the mokarari lease is cancelled on the 


ground of fraud the lessee cannot resist delivery of possession ` 


of the demised land to the lessor on the’ ground that, despite 
the cancellation and delivery up of the lease, there is yet a 
subsisting tenancy outstanding which entitles him to retain 
posséssion of land until such tenancy is determined by proper 
notice to quit. I think, therefore, that this contention of the 
appellant must fail, It was also contended by the learned counsel 
for the appellant that under séction 17 of the Chota Nagpore 
Encumbered Estates Act as amended by Act V of 1884, the 
manager had absolute power to grant a lease in perpetuity in 
consideration of a fine or evén without any fine. On the other 
band, it was pointed out to us by the respondent that the power 
of alienation by way of mortgage, or by sale, conferred on the 
manager by section 18 of the Act, is qualified by the condition 
that he has power to do so only in case money is required for the 
settlement of the debts and liabilities of the proprietor. 

It was urged that if the manager’s power is subject to this 
qualification in the case of a mortgage or a sale, it ought, afortors, 
to be subject toa similar qualification in the case of a demise 
in perpetuity, with or without fine, of all or any part of the 
property under his management and that the very purpose and 
the object of the Act which is to discharge the debts and 
liabilities of the proprietor and toset him up in an unembarrassed 
state, clearly indicates that the power of the manager should be 
circumscribed within the limits defined by such purpose. 

Our attention was also drawn to the fact that under section 17 
of the Act, the power. of the -manager is subject “to the ‘rules 
framed under section 19 of that Act and one of these rules, 


THE OALOUTTA LAW JOURNAL, [Vou. IX. 


namely, rule No. 3 provides that an Encumbered Estate should 
be administered in accordance with the general rules for Wards 
Estates as far as practicable. The provisions of section 18 of 
the Court of Wards Act (IX of 1879) which empowér the Court 
of Wards to grant leases or mortgage or sell any property under 
its charge and do all such other acts as it may judge to be most 
for the benefit of the property and advantage of the ward, were 
also referred to. - . - 
I think the contention of the respondent is sound as being 
in consonance with the declared policy and object of the Act. 
Though section 17 of the Act is apparently wide in its terms and 
though it probably confers on the manager a somewhat large 
measure of discretion for the management of the estate, I.do not 
think it enables him to do any act which is demonstrably injurious 
tothe interest of the estate. In Raja Makamed Mumtas AK 
Khan v. Sakhawat Ak Khan (1), their Lordships of the Privy 
Council observed that the Court of Wards has of course all the 
ordinary powers of a guardian over a ward’s property, supple- 
mented by certain additional powers given by statute ; and they 
held that the words “and to do all such other acts as it may 
judge to be most for the benefit of the property and the advan- 
tage of the disqualified proprietors” in section 172 of the Oudh 
Land Revenue Act, 1876, did not confer upon the Court of 
Wards the power of making assignments in perpetuity of certain 
villages out of the ward’s estate in lieu -of maintenance payable 
out of the estate to certain persons, inasmuch as such assignments 
amounted to a voluntary alienation in perpetuity of the ward's 
estate. The execution of this lease in perpetuity without a 
bonus, and that not. for the purposes of reclamation of any waste 
land or other-purposes of a similar kind cannot be justified as an 
act done in the course -of prudent management of the estate. 
The validity of this mokarari as an act within the ambit of the 
power of the manager must, therefore, rest upon the covenant in 
the sara lease and that covenant alone. Consequently if thé 
mokarari lease embraced any one or more of the excepted parcels, 
it would, in my opinion, be beyond his competence and indeed; 
Mr. Clark, the Deputy Commissioner, in his evidence, admits 
that-he would not have granted the mokarari if he had known 
that H. Mathewson was not entitled to have it under the terms 
of the fara... .. 
“This leads me to the consideration of the question, whether 
se- o- (D (1901) L., 28 1, A. 190 ; 1. D B-28 AlL 3M. ne 
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the mokarari lease in point of fact includes any one or more 
of the excepted parcels or any portion thereof. This indeed is 
one of the cardinal issues in the case and the controversy between 
the parties has ‘chiefly centred round it. [His Lordship then 
discussed the evideħce on the point]. * * * * | ` 

The whole of the disputed land with the exception of the 
portion on the south being thus found to be outside the reserved 
parcels, tbe next question is whether the Deputy Commissioner 
as manager under the Encumbered Estates Act had power, with 
the sanction of the Commissioner, to grant the mokarari 
lease in question. 

It was argued on behalf of the respondent that the manager 
had no such power, firstly, because the right of the lessee under 
the covenant to call upon the lessor to execute a mokarari lease 
was barred under section 7, Chota Nagpur Encumbered Estates 
Act (VI of 1876), notice of the claim under such covenant not 
having been given to the manager in the manner and within thë 
time prescribed by the Act. 

Secondly, because the manager was not competènt to execute 
a mokarari lease without the consent of the proper, that is, 
the plaintiff. 

Thitdly—Because if a suit for specific performance of the 
covenant had been brought by the defendant No. 1- against the 
manager, it would have been dismissed for the following reasons; 
namely, (a) that the covenant infringes the rule against perpe- 
tuities, (6) that ‘the mokarari lease was not required for any of 
the purposes specified in the covenant, (c) that the defendant 
No. 1 was not entitled to the benefit of this covenant, (@) that 
the defendant No. 1 was guilty of laches in enforcing the covenant 
and (4) that specific enforcement of the covenant would inflict 
hardship on the plaintiff. 

d ` Fourth iy. —Because the area leased out by the mokarari was 
outside the ara mahal and fell within the excepted parcels. 

“With. regard to the first ground, namely, that the claim was 
“barred under section 7 of ‘Act VI of 1876, it was contended that 
the right of the lessee to enforce the covenant in question created 
a corresponding liability on the part of thé lessor to perform 
‘that covenant, that such liability is a liability in the sehse in 
‘which’ that term is used in that section and as‘it had not been 
duly natified to the manager within the time and in, the mapper 
prescribed, by. the Act, it had become barred. In support of 
this contention, reliance was" placed on the case of fagadtsh 
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Chandra Deo.Dhapal v. Satrughan Deo: Dhabal (1) in which it 
was Held that a covenant’ by a proprietor to execute a putni 
lease was a liability within the meaning of that word in section 7. 

-Assuming that :the covenant in this case imported on the 
part of the proprietor: a -liability within the meaning of that 
term in section 7-of the’ Act, but guarding myself from being 
understood to assent to this view, Iam of opinion that notice 
of the claim was unnecessary in the present case, because the 
manager, when he’ assumed management of the estate which 
was at the time- under sara must be deemed to have had under 
the law constructive notice of the lessee’s right to claim under 
the covenant in the tyara lease the mokarari lease of any land 
within the lease held for certain purposes, In Barnhart v. 
Greenshtelds (2) their Lordships of the Privy Council thus 
observed :- “With respect to the effect of possession merely, we 
take the law to be, that if there be a tenant in possession of 
land, a purchaser is bound by all the equities which the tenant 
could enforce against the vendor and that the equity of the 
tenant extends not only to interests connected with his tenancy, 
as in Taylor v. Stbbert (3) but also to interests under collateral 
agreements as in Dantels v. Davison (4), Allen v. Anthony (5), 
the principle being the same in both classes of cases, namely 
that the possession is notice that he has some interest in the 
land and that a purchaser having notice of that fact, is bound, 
according to the ordinary rule, either to enquire what that 
interest is, or to give effect to it whatever it may be.” 

Then again assuming that notice of the claim ought to have 
been given, T think that as the proprietor appealed to the Com- 
missioner against the order of the Deputy Commissioner, in 
which he held that the mokarari ought to be granted and that 
as the Commissioner upheld the order of the Deputy Commis, 
sioner, ‘such order is, under section 10 of the Act, final and the 
matter cannot be reopened by a suit. Furthermore, the fifth 
paragraph of section 12 of the Act as amended by Act V of 1884 
which, mzeraka enacts that the debts and liabilities barred by © 
section 7 shall, on restoration of the estate to the proprietor, be 
revived, necessarily implies that the debt or liability which is 
barred under section 7 is not extinguished, but that so long as 
the estate continues under the operation of the Act, the rened 
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only is barred, the right subsisting. In my opinion, it does not’ -Orv 
follow from section 7 that if the manager without any notice, as 1909. 


required by section 7, safisfied’a debt or liability, the proprietor og Mathewson 


could after the restoration of the estate to him, bring a suit to' '. 
Bri Bri Ram Kanai 


recover back the money so paid, or annul any deed executed by Singha Deb, 
the manager in fulfilment of that liability and do so merely on aay: 

i Dos, J.. 
the ground of absence of notice. : < Kn 


This contention must, therefore, fail. 

As regards the second ground, namely, that the manager 
could not grant a lease without the consent of the proprietor, 
IL think it is equally unsustainable, Under section 18 paragraph 
3 of Act VI of 1876, (before it was amended by section.8(a) of 
Act V of 1884), the power of the manager to sell any portion of 
the property was expressly made subject. to the qualification; 
that he could do so, only with the previous consent of the holder 
of the property and of the person (being of full age), who would 
be his heir if he died intestate, whereas under-section 17 of the 
same Act (before it was amended by section 7 of Act V of 1884), 
the power of the manager to demise any part of the property: 
for a period not exceeding twenty years, was not subject to any 
such qualification at all. It is clear, therefore, that under Act VI 
of 1876, the manager had the power to demise any- part of the 
property for a period, not exceeding twenty years without. tha 
consent of tbe proprietor. 

The amending Act V of 1884 has removed the restriction 
on the power of. the manager to sell, and has at the same time, 
empowered him to demise in perpetuity ;.so that the manager is 
now entitled to sell or demise in perpetuity without the consent 
of the proprietor. ° 

The learned vakil for the respondent. referred us to an un¢ 
reported judgment in the case of Fadu Narain Singh v. Gopal 
Chandra Sen and Tekatt Todal Narain Singh 4. Fadab Chunder (1) 
which laid down that it is the proprietor -and not the manager 
under the Encumbered Estates Act who has the right to bring 
a..suit to: recover possession of. immovable property. It is.not 
clear from the judgment what the nature of the suit in that case. 
was, but assuming that it was a suit for-possession of immovable 
property, it does not follow from this detision that a lease granted 
by a manager is not valid unless the:proprietor joins in the leasé 
or gives his consent to the granting of the lease. The language 
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of the section appears to me, to be too clear and explicit to be 
dver-ridden by an inference drawn from the right of the proprie- 
tor to bring suits in certain cases while the estate is subject to 
the operation of the Act. 

It is further insisted that inasmuch as all that is vested in 
the manager under section 2 of the Act is the “management of 
the immovable property,” the ownership still continues in the 
proprietor and that unless the proprietor concurs in the lease 
by the manager, it is not binding upon the former. 

This argument assumes that during the period, the estate 
is under the operation of the Act, the proprietor possesses the 
power of concurring in the lease. Clause 3 (a) of section 3 of 
the Act, which deprives the proprietors of his power to mort- 
gage, charge, lease, or alienate his immovable property or part 
thereof, clearly negatives the existence of any such power. It 
follows therefore that a lease in perpetuity granted by the 
manager which is otherwise valid is not the less binding on the 
proprietor because he was no party to it, or that it was granted 
without his consent. With regard to the first branch of.the third 
ground, namely, that if a suit for specific performance of the 
covenant had been brought by the defendant No. 1 as against the 
manager, it would have been dismissed on the ground that it 
infringes against perpetuities, it is necessary to observe at the out- 
set, and this was also admitted on behalf of the respondent, that 
the rule applies only to future interests in land, which may by 
any possibility, be capable of vesting, beyond the legal limit of 
perpetuity. The passage in the ijara lease in which the covenant 
is embodied, together with the preceding sentence runs thus :— 
“ After the expiration of the ijara, you shall have no right what- 
soever to the ijara mehal.” “If out of the ijara mehal you should 
require any land for the purpose of erecting any indigo-factory etc., 
I shall grant you a mourasi mokarart potta for it on proper rent.” 
I think that the intention of the parties to be gathered chiefly 
from this context, as also from other parts of the ijara lease, was 
that the lessor would grant a mourast mokarart lease in case the 
lessee, during the term of the lease, required any land out of the 
ijara mehal. To my mind the clause contains a restriction not 
only as to the area out.of which the mokarari was to be granted 
if required but also a restriction as to the trme. 

Reliance was placed on the presence of the words “If you, 
within the term of the ijara; wish to take the putni settlement 
‘of the mouras etc. lin the lessor’s covenant to grant a putni. 
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settlement, and in the absence of similar words in the clause for, 
granting a mokarari, as raising the inference that the lessor. 
intended to confer on the lessee the right to call for a mokarari at 
any future time, however remote. | 

It does not seem to me reasonable to suppose that after the 
term of the ijara had expired and after “all rights whatsoever’! 
of R. Watson & Co. to the ijara mehal had ceased, and their con- 
nection therewith had terminated, it was intended by the lessor 
that R. Watson & Co., who were foreigners should have the 
right at any future time, however remote, to call upon him or 
his heirs and representatives to execute a mokarari lease. If the 


operation of the covenant is confined to the term of the tjara lease, S 


as in my opinion it ought to be, it is conceded that it does not 
contravene the rule against perpetuity. In this view of the 
matter, it becomes unnecessary to discuss the cases which have 
been cited in support of the contention. 

As regards the second branch of the third ground, namely, 
that the mokarari lease was not required for any of the purposes 
specified in the covenant, it was urged that the indigo factory and 
the cutchery house had been built and amla’s quarter had 
been erected so far back as the year 1887, and that although 
the indigo business had been carried on since 1883-84, it 
had admittedly been stopped in 1895, that the industry was 
dead and gone, and there was no prospect of its revival, that 
R. Watson & Co., never started any silk factory at all, and that 
consequently when the defendant No. 1 applied to the manager 
for a mokarari lease, he did not, and could not have asked for 
the lease for any of the purposes specified in the covenant. 

_ Ido not think it can be positively affirmed that there is no 
possible chance of the indigo business being revived in this loca- 
lity. But, apart from that fact, there can be little doubt that 
R. Watson & Co., when they constructed these buildings and made 
all these improvements, they must have done so on the faith 
of this covenant in the ijara lease and in the firm and sure belief 
that they could obtain the mokarari at any time during the 
currency of the ijara. If, before the construction of the indigo 
factory and the cuichery house and other buildings, R. Watson 
& Co. had called upon the plaintiff's father to execute a mokarari 
lease; then unless the covenant was invalid on other grounds, it 
would have been impossible for the plaintiffs father to resist 
the demand ; strictly speaking no doubt, the mokarari was not 
required for any of the purposes specified in the covenant, in the 
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sense that such purposes were to be carried out after its execu- 
tion, but in reality, it was required to secure a legal foundation 
for, and to give validity to, the possession of the land already 
taken. The laying out of considerable sums of money by the 
lessees in the erection of permanent structures on the land for 
those very purposes that- are mentioned in the covenant and 
hence referrible to the covenant and to the covenant alone, : ‘and 
all this done undoubtedly to the knowledge of the lessor who 
resided close by, must be regarded as part-performance, and 
indeed a substantial part-performance of the covenant for a 
perpetual lease such as would entitle the covenantee to claim 
specific performance of the covenant on the ground that it would 
be inequitable and fraudulent for the covenantor to refuse to 
perform the covenant [Faral] v, Davenporte (1), Howard v. Patent 
Fvory Co. (2)]; see also section 22 clause 3 of the Specific ‘Relief 
Act. I, therefore, think that a suit for specific Eo could 
‘not have been resisted on this ground. 

The case of The New Beerbhoom Coal Company v. Bularam 
Makata (3) was relied upon by the respondent as showing that 
‘when the lessor covenants to grant additional lands to the lessee, 
if be requires them for a certain defined purpose, the lessee ‘or 
his assignee cannot demand specific performance, of such cove- 
‘nant, if he requires the land for some other purpose. In that 
‘case the purpose of which the lessor agreed to grant a lease of 
“additional lands was the carrying on of the colliery business, 
whereas the purpose for which lease of the additional land -was 
“required was the selling of it to another at a profit. This was 
held to’ fall outside the purpose, specified in the covenant-and 
hence, specific performance was refused. This case clearly does 
“not touch the present case in which the lease is not required 
for a different purpose, but one in which the ae has been 
~already executed in anticipation of the lease. 

As regards the third branch of the third ground, namely 
the specific performance would have been refused ori the ground 
that the defendant No. 1 was not entitled to the benefit of this 
covenant, it was argued that the covenant in question was merely 
personal, and not one, running with the land, and secondly, if it 
‘was personal that there are no express terms in the sara lease 
“which would make the covenant binding as between the assignees 
-of the original parties, nor are there words’ in either ‘of the 


(1). (1861) B Giff. 868 8. O. on appeal 8 Jur. NB, 862, 1043 ; 5 L. T. 136, | 
~> (8) (1880; 88 Oh, D. 186, - (8) (1880) L R. 71 A107, 
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indenturés of assignment, capable of passing the benefit of Orvin. 

the covenant to either R. Watson & Co. Limited, or to 1909. 

defendant No. 1. g l H. Mathewson 
. This contention, it was conceded in argument, is inconsistent v, 


or : oe : Ari Sri Ram Kanai 
with the contention that the coyenant infringes the rule against Bingha Deb, 


perpetuities, A covenant is not obnoxious to this rule unless it Don, F 
creates an interest in land, A mere personal covenant is not — 
open to objection on the ground of remoteness or as tending to 
create a perpetuity [see Walsh v. Secretary of State for India (1), 

: Witham v. Vane'decided by the House of Lords and reported as 
an Appendix to Challis Law of Real Property.] The two 
‘contentions were, however, afterwards put forward alternately. 

"In support of the contention that the covenant did not run with 
the land, the case of Woodall v. Clifton (2) was strongly relied 
upon. In that case, a lease of land for 99 years granted in 1867 

“contained a proviso that in case the lessee, his heirs or assigns, 
should-at any time during the term be desirous of purchasing 

‘the fee-simple of the land at a certain rate per acre, the lessor, 

“his heirs or assigns, on receipt of the purchase-money would 

“execute a conveyance of the land in favour of the lessee, his 
heirs and assigns. The assignee of the lease brought an action 

` against the assigns of the lessor to compel a conveyance of 
of the land and the question raised was whether the burden of 

the proviso or covenant ran with the reversion and was binding 

“upon the assigns of the lessor under the Statute of 32 Hen, VIII 

c. 34. The Court of Appeal held that the proviso or covenant 

‘did not fall within the Statute, so as to make the burden of the 

“covenant run within the reversion and that consequently the 

“action could not be maintained. against the assigns. This case, 

“supposing its authority were binding on us which, however it is 
“not, is not decisive of the question before us. 

The question we are concerned with here is not daia the 
‘burden of the covenant runs with the reversion but whether 
the benefit of the covenant runs with the land, or in other 
“wards, the question here relates not the liability to fulfil the 
covenant, but the right to exact fulfilment thereof.. With 
_this latter question, the Statuteof Henry VIII does not pro- 
fess to deal. | Ka f | 

It is worthy. of note that the Courts in América have held 
that a covenant in a lease giving the lessee-option to purchase is 
covenant running with the land, and passes to the-assignee of 


(1) (1863) 10 H, L. 0. 867. (2) (1908) 2 Oh. 887, - 
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Orv the lease, and is specifically enforceable by him [Kerr v. Day (1), 
1000. Lafan v. Naglee (2),. Blakeman v. Miller (3), House v. Jackson 
~ (4).] Upon this point there is consensus of judicial opinion in 

S Kathe wep that country. 
Sri Sri. Ram Kanai Returning to the case soi Woodall v. Clifton (5), Baner L.J. 
Bingha Deb, , 
gah in delivering the judgment of the Court of Appeal took care to 
Doss, J, 


distinguish the covenant then before the Court from a covenant 
for the continuance of aterm. He observed :— 

“Tt, 2. e. the covenant is not a provision for the continuance 
of the term, like a covenant to renew, which has been held to 
run with the reversion, though the fact that a covenant to renew 
should be held to run with the land has by many been consider- 
ed as an anomaly which it is too late now to question, though it 
is difficult to justify.’ Later he continues, “it is to our 
minds concerned with something wholly outside the relation of 
landlord and tenant with which the Statute of Henry VUI 
was dealing.” 

' It is clear that the performance of the covenant, with which 
we are dealing, has not the effect of putting an end to the rela- 
tion of landlord and tenant in regard to that portion of the 
ijara mehal for which the mokarari might be granted. It is in 
essence a covenant for an extention or continuance of that rela- 
tion in perpetuity at a fxed rent concerning a portion of the 
land demised. It cannot be predicted of this covenant that it is 
one “concerned with something wholly outside the relation of 
landlord and tenant.” ' 

One very important test whether the benefit or burden of. a 
covenant in any particular case runs with the land or not is 
whether such covenant or contract in its inception binds the land. 
If it does, it is then capable of passing with the land to subse- 
quent assignees, if it does not, it is incapable of passing by mere 
assignment of the land. There can hardly be much doubt that 
the covenant in question is one which in its inception binds the 
land. In the case of Rogers v. Hosegood (6), Collins L. J. (now 
Lord Collins) in delivering the judgment of the Court of Appeal, 
after discussing several authorities, observed as follows :—" These 
authorities establish the proposition that when the benefit bas 
been once clearly annexed to one piéce of land, it passes by 

(1) (1850) 14 Pa, St, 113 ; 53 Am. Deo. 528. 

(2) (1858) 9 Calf, 662 ; 70 Am. Deo, 678. 

(3) (1902) 186 Calf. 188 ; 89 Am, St. Rep. 190. 

(4) (1898) 24 Oreg. 89; 82 Pac. 1037. 4 
(5) (1905) 30h. 287 (278) |. (6) (1900) £ Ob. 388. 
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assignment of that land and may be said to run with it, in con- 
templation as well as of equity as of law, without proof of special 
bargain or representation on the assignment. In such a case it 
runs, not because the conscience of either party is affected, but 
because the purchaser has bought something which inhered in, 
or was annexed to the land bought.” This observation was no 
doubt made with reference to the case of vendor and purchaser, 
but I apprehénd it is equally applicable to the case of lessor and 
lessee, Another test laid down ‘by the House of Lords in the 
recent case of Dyson v. Foster (1) is whether the covenant affects 


the nature, quality and value of theland. The fara lease with’ 


a covenant fdr a mokarari is undoubtedly more valuable than it 
would be without such covenant. | 

I, therefore, think that this contention equally fails, In this 
view it is perhaps needless to notice the argument of the respon- 
dent, namely, that there are no express words in the sara lease 
which would make the covenant binding as between the assignees 
of the parties, or in either of the two indentures which are 
capable of passing the benefit of the covenant to the assignee. 
But as this point has been argued at some length, I desire to 
state my views in regard to it. The sara lease expressly 
provides that “ all the terms of this poffa shall be fully binding 
upon me and my heirs and representatives and upon you, and 
your heirs and representatives.” It was said that the words 
“terms of this fotta,” referred to the usual covenants between a 
lessor and a lessee and did not include any unusual or collateral 
covenant like the one in question. Iam unable to assent to this 
argument. Taken only with the rest of the-document, the words 
are too clear to admit of any such interpretation. If this argu- 
ment -were sound, it would lead to this result, that if the lessor 
died the day after the execution of the ryara lease, the covenant 
for the puins lease and the mokarari lease respectively would 

‘cease to be opérative. This indeed is clearly oppased" to the 
manifest intention of the parties. 

By the indenture dated the 26th May 1890 “4 all rights 
whatsoever and interests in, or over the land” and “all claims 
and demands whatsoever of the said vendors in and to thé 
property” are assigned by R. Watson & Cò. to R. Watson & Co; 
Ld., and by the indenture dated the 15th April 1906 “all manner 
of rights” are assigned by R. Watson & Co. Ld., in favour. of the 
defendant No: 1, It follows, therefore, that the-defendant No. 1 


‘ (1) 909) A, g, 96 
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was entitled to the benefit, of this” covenant and to enforce- 
specific performance of it, if not debarred from doing só, on 
any other grounds. 

The fourth branch of the third ground is that specific per-. 
formance would have been refused on the ground of laches. 
As regards this, the Court below has held that as the buildings 
on the land had been completed before 1887, if R. Watson & Co. 
or their assigns were entitled to have a mokarari.of those lands 
under the covenant, time began to run against them from that’ 
year and consequently Mathewson’s application to the manager: 
for the mokarari which was made in June 1901 was hopelessly. 
barred. I do not think that this is a correct view of the law.- 
Time could not run against the covenantees or their assigns 
unless there was demand on their part and refusal on the part of 
the covenantor or his assigns. There is no suggestion, far less 
any ‘evidence, that any demand for the mokarari had been made 
previous to June 1901. 

_, The fifth branch of the third ground is that specific perfor-, 
mance would have been refused on the ground of hardship. The. 
Court below has held that specific performance, would have been’ 
refused because, on the land for which mokarari has’been given, 
certain religious festivals are annually celebrated by the Raja of 
Birbhum and his people. 

It seems to me that this hardship is more apparent fii real,” 
because notwithstanding the occupation of this area by R. 
Watson & Co. ever since 1883, religious festivals have continued’ 
to be held there annually, without any difficulty. I shall briefly. 
notice a point, mentioned in the judgment of the Court below, 
but not relied upon by the respondents, in the argument before ~ 
us that the covenant is void for want of consideration and 
specific performance would have been refused on that ground too.: 

-It is enough to say that R. Watson & Co. advanced the plain- 
tiffs father a loan of Rupees sixty thousand. for the purpose of 
liquidating his debts, and it was in consideration of this advance, 
that the plaintiff's father executed in their favour the fara, lease 
containing’ among others, the covenant-in question. © This loan 
is a sufficient consideration for each and en one of the cove- 
nants on the part of the lessor. ae ee dl 

The fourth-ground is that the manager had no power to 
execute a mokarari lease of any land falling within one or more 
of. the excepted partels. This-point I need not discuss às I have 
already held that, with the exception of the portion on the south, 


“Non, IK.) nai out, ? 


‘the mokarari does not embrace any land forming part of the 
excepted parcels. The lower Court has held that the ‘Deputy 
‘Commissioner held no judicial enquiry, in the sense that he-did 
-not examine witnesses on oath in order to. determine whether the 
mokarari included any of the excepted parcels. I do not think 
“it was necessary for the Deputy - Commissioner in coriducting his 
enquiry before granting the mokarari to examine witnesses on 
oath ór record their depositions. It would be enough; in the 
circumstances of this case, if he made a full and complete inveati- 
“gation in the matter and this in my opinion he did. He gave 
the proprietor every -opportunity of representing his views on 
‘the matter; he took the opinion of the Government pleader 
and he personally inspected the spot and examined, though not 
on oath, several persons in the locality for the purpose of verify- 
dng the correctness of the statements of the parties- This iš 
shown by the orders recorded in- continuous order- sheet and: by 
Mr. Clarke’s evidence. 
¿ | think, however, that through mistake on the ne of H. 
Mathewson and the Deputy- Commissioner, the land which I 
haye held to form part of Indkani bagan, was included in the 
mokarari, which should, therefore, be rectified by salang a 
area from it. - 

` .Besides- in the mokarari lease, the right of the zemindar of 
‘Barabhum and of his people to hold once every year the -usual 
dnd festival only on the site called Jndfar has been reserved. 
The right to hold the other religious festivals has not been 
reserved. I think that in addition to the Jnd festival the right 
of the zemindar of Barabhuth and of his people, to hold the 
annual banabhojan and bheja benda festivals, as heretofore, should 
also be reserved in the lease in express terms. It is clear from 
the evidence adduced on. both sides, that these festivals are old 
religious institutions: in which the Raja and all the people of 
pergunnah Barabhum take part. They wére in vogue when the 
ġara leasé was granted and have been- celebrated annually at 
fixed periods since that time. . ‘The plaintiff's father, if the 
mokararl had been-executed by him during his life-time, could 
nòt have deptived people of Barabhum of: these rights which are 
in the nature of customary rights. Moreover when R. Watson 
& Co. selected this particular site fof occupation in. anticipation 
of.the mokarari lease, ithey were fully cognizant of the-nature. 
of the-locality, and. of the burdens to which it was subject.. They’ 
and their successive assignees: have ‘exer so jong submitted ta 
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these burdens without any demur. Presumably, therefore; this 
inconvenience is, not so substantial in degree as to interfere with 
the free and comfortable enjoyment of the land. The result, 
therefore, is that the appeal is partially decreed, the judgment 
and the decree of the Court below are set aside and it is ordered 
that in lieu thereof a decree be made rectifying the mokarari 
lease, dated the 25th May 1903, by excluding from it the land 
enclosed within the thick black line drawn by us and marked 
on the Commissioner’s map with the letters PORSTUV 
W & X (which map with this line so drawn shall form part of 
this decree) and by declaring it subject not only to the right to 
hold the Zud festival, but also to the right of the zemindar of 
Barabhum and of his people to hold once annually at fixed 
periods and in the same manner as heretofore the keja benda 
or otherwise called Jakhya bendya, and the danabhojan festivals, 
and declaring that subject to this rectification, the mokarari lease 
stands good and is binding and operative upon the plaintiff. 

As the appellant No. 1 has only partially succeeded, bei is 
entitled to three-fourths of the costs. 

As the defendant appellant No. 2 was made a party upon 
the objection of defendant No. 1, he is not entitled to any costs 
either in this Court or in the Court below. 

Against the decree of the Court below directing that the 
plaintiff do get possession of the mokarari lands on payment of 
Rs. 5,000 as compensation, the respondent has preferred a cross- 
appeal, and it has been contended on his behalf that as the vera 
lease was for a limited period, the lessees or their assignees are 
not entitled to any compensation for the structures built by 
them on the land. As the appeal is decreed this cross-appeal 
necessarily fails, We make no order as to costs in the cross-appeal, 

Richardson J.—I agree generally in the conclusions arrived 
at by my learned brother but with great deference, I am not 
prepared to commit myself to all the reasonings on which he 
has founded himself. It is perhaps right, therefore, that I should, 
as briefly as possible, state my opinion in my own way. = ~ ! 

In regard to the preliminary plea of limjtation which is 
raised on behalf of defendant No. 2, I agree that in -this Court 
we are bound by authority to accept this plea [Abdul Rahaman 
v. Amir Ali (1)]. The law has now been altered and the matter. 
possesses no interest for the future. I am doubtful, however, 
whether it can be said that the defendant No.4 was improperly: 


(1) (1907) L L, B 84 Oale, 612. wae Ye : 3 
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joined as a party to the suit under section 32 of the old Civil 


Procedure Code or Rule 10 of Order 1 ofthe new Code. In the. 


circumstances, however, having regard especially to the late stage 
at which ‘the plea was raised, I assent with some doubt to the 
order which my learned brother proposes to make, 

As to the omission to serve a notice to quit on defendant’ 
No. 1, we are dealing here with a claim to hold land under a 
permanent lease (mokarari mourashi) and it appears to me that 
the current of authority in this country is decidedly in -favour 
of the view that when such a lease is attacked on the ground 
that it is void or voidable, the case which it is sought to estab- 
lish is that the person who has been purporting to hold as tenant 
under the lease, was never a tenant in fact but a trespasser ab 
‘taifo. It would seem to follow that while on the one hand he 
is at liberty to rely on adverse possession for the statutory period 
as a defence though of course he cannot obtain a larger interest 
than he affects to have exercised, on the other hand, he is not 
entitled to a notice to quit. Money paid as for rent under an 
invalid lease may perhaps be regarded as money paid on account 
of mesne profits. The question has often been discussed and 
I need not do more than mention some of the reported cases. 
The cases of Ram Kanai Ghosh y. Raja Sri Sri- Hari Narayan (1) 
and Shama v. Abhiram (2) decided in this High Court may be 
cited and reference may also be made to the judgment of Batty J. 
in Thakore Patesings¢ v. Bamanji (3) and the cases of Seshamma 
v. Chickaya (4) and Parameswari v. Krishnan (5). 

These preliminary pleas being disposed of, I -agree -that 
the plaintiffs case was based in the plaint entirely on fraud 
and misrepresentation. The statement in paragraph “10- of 
the plaint that the Deputy Commissioner as manager of the 
estate had exceeded his powers and jurisdiction appears to 
mean this that he had exceeded his powers in giving a 
lease of lands to which the covenant in the yara potta did 
hot apply, and is merely a corollary to the charge of fraud: 
Tagree also that there is no evidence to support the charge of 
fraud and no reason to suppose that the Deputy Commissioner 
suffered himself to be misled by any thing which was said by the 
defendant No. 1. On the contrary the defendant No. 1 was held 
‘at arms length throughout the negotiations. It is stated in the 

(1) (1905) 9 0, L. J. 548. (8) (1908) L. L. B. 27 Bom. 517. 
a (1906) L L, B. 88 Calo. SIL (4) (1903) L L, B. 26 Mad, 507. - 
í (5) (1903) 1, L, By 28 Mad, 535, 
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plaint’ that’ the -application for lease was made in October 1901. 
As. a matter of fact the correspondence began some months 
earlier in June. The lease was not executed till 25th May 1903. 
In the meantime the Deputy Commissioner had “heard all that 
the plaintiff had to say, had consulted the Government pleader 
of the district and besides directing enquiries through his officers 
had himself made a local ‘investigation as to, and formed an 
independent opinion upon the question -whether the.lands of 
which a lease was claimed, were in whole or part lands excluded 
from the operation of the sara ‘fotta. The plaintiff No: 1 is 
ready enough to attribute mistake to the Deputy Commissioner. 
but his animus against the defendant No. 1 is such that he will 
not admit the possibility of any honest mistake on the part of the 
latter. In regard tothe opinion of the Subordinate Judge on 
this part of the case, his mind seems to have been coloured by 
the importance which he attached to the assertion that the lease 
interfered with the conduct’ of certain religious festivals, he 
appears therefore to have been unable to givea dry and dispan- 
aionate consideration to the evidence. 

. By way of further comment on the allegations of fraud, ihe 
remark may be made that while the fraud attributed by- the 
plaintiff to the defendant No. 1 consisted in fraudulent mis-state- 
ments as to the lands included in the gara potta, his own’ state- 
ment as to the lands excluded from the potta are now found to 
be, to say the least, much exaggerated: 

As the charge of fraud cannot be supported, it sighs have 
been thought that the case would end here, But a number of 
other issues were raised in the lower Court apparently without 
objection by the defendants and consequently a number of other 
questions have been discussed by the Subordinate: Judge im a 
confused and somewhat unintelligible judgment. It was no 
doubt natural that when the case came into this Court and its 
legal bearings came to be better understood by the plaintiff's 
advisers, an attempt should be made to set aside the lease not only 
on the ground of fraud but on any other ground which ingen- 
uity might suggest. It is these subsidiary contentions which 
give rise to the greatest difficulty. 

_ ‘The most plausible of these contentions is this ace fraud 
or no fraud, the lease was beyond the powers of the Deputy 

Commissioner under the Chota Nagpur Encumbered Estates Act. | 
I agree that the wide powers conferred by section 17 of the Act 
must be limited on general principles in the way suggested. J 
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agree further that in spite of this limitation, the existence in the 


present, case of the covenant in the #ara potta must be taken ` 


into account and, I think, that unleas there are any other provi- 
sions’ of the Act which stand in the way, the Deputy Commis- 
sioner had jurisdiction under section 17 in the ordinary course 
of management to grant, with the sanction of the Commissioner 


a reasonable lease in pursuance of the covenant, But then it is 


urged that the covenant was a liability to which the holder of 
the estate or the estate itself was subject and that the Deputy 
Commissioner was barred by section 7 from admitting the claim 
because no notice of it had been given. Moreover the defendant 
No. 1 was barred from instituting a suit to enforce the covenant 
both under section 7 and under section 3, the latter section 
having been held to apply not only to proceedings pending at the 
date of an order under section 2 but also to proceedings 
thereafter taken [Kameshar Prasad v. Bhitkhan Narain (1).] 

_ As to these contentions, while I think that the Act requires 
express notice of “ debts” and “ liabilities” and that constructive 
notice is not sufficient, I agree that having regard to the scheme 
of the Act, the mere absence of notice of the claim is not a 
valid ground for setting aside the lease. The Act is not scien- 
tifically drawn. but is a rough and ready measure applicable to a 
backward part of the country. I think that it may, in the res- 
pect .referred to, be reasonably interpreted in the manner 
indicated by my learned brother. It may be mentioned in 
passing that the scheme of this Act differs from that of the Act 
which the Privy Council had to consider in Waghsla Raj Sanji v. 
Sheikh Masludin (2). 

_, Ido not think that it is necessary to consider in detail the 
‘various arguments employed at the bar to support the proposition 
that the. covenant is not one of which specific performance 
could have been enforced. This contention was urged for the 
purpose of showing that the lease is not one which the Deputy 
‘Commissioner should have granted, but as Mr. Hill observed, 
there is a considerable difference between a suit for specific 
performance and a suit to set aside a completed conveyance. By 
way of illustration, I may refer to Wild v. Gibson (3). There 
was no such vice in the covenant as would render it void and 
ineffectual for all purposes, so that there would be no considers 

(1) (1808) L Le R. 20 Calo, 609. 
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tion at all for its performance. The covenant is capable of being 
interpreted and acted upon as between leasor and lessee. The 
estate being under the management of the ‘Deputy Commis- 
sioner, he took legal advice and executed a lease which he 
considered to be a fair lease in the circumstances. His bona fides 
have never been disputed and it has now been found that there 
is no ground for impugning the dona fides of the defendant No. 1. 

No doubt the Deputy Commissioner says that he would not 
have executed the lease if he had not thought that the estate 
was bound by it. But an arrangement was concluded and the 
covenant was resolved into the executed lease. So far as the 
covenant was vague and uncertain, its meaning bas now been 
fixed. Ifit did not run with the land, I think the contrary is 
the case but if that be assumed for the purpose of argument, it 
has now been made fast to the land. And now as to the other 
contentions. No doubt again there is a permanent alienation of 
the land but it is not a voluntary alienation because a rent is 
‘reserved, and it has not been shown that the rent is inadequate. 
The Deputy Commissioner and the defendant No. 1 appear to 
have been mistaken in regard to a portion of the land demised 
and that mistake is being dealt with. For the rest, if the Deputy 
Commissioner was mistaken at all, his mistakes were mistakes of 
law and I can find no common mistake of fact and no common 
‘mistake of law of the kind equivalent to a mistake of fact which 
‘goes to the root of the executed contract and would justify us 
in saying that it is inequitable that the defendants should not 
be allowed to retain the benefit of this lease [for illustration see 
Bingham v. Bingham (1), Soper v. Arnold (2) and Watson & Co. 
v. Sham Lal Mitier (3)). It appears to me in the circumstances 
that in reference to this aspect of the case in reference to the 
charge of fraud the plaintiff cannot take higher ground than the 
Deputy Commissioner might have taken if he had been the 
plaintiff. I hold, therefore, that the lease cannot be set aside 
‘for any of the reasons given to show that the covenant was not 
specifically enforceable. 

It may be mentioned that the defendants are patnidars of a 
considerable portion of the zemindari and they require the cutchery. 
‘on the land for the purpose of transacting their zemindari business, 
The covenant in the ware potta no doubt CONTAS the 
building of a cutchery for this purpose., = - 
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Tt has been already indicated that the powers conferred by 
section 17 are not absolute and unlimited, and the substantial 
question which arises is whether in view of the facts and history 
ef the case and the course of the dealings in regard to the land 
in dispute, the lease granted is a fair and reasonable lease in the 
circumstances, subject to certain reservation, the question may 
be answered in the affirmative. The Deputy Commissioner was 
acting in a fiduciary capacity, and the defendant No. 1 knew 
this well. But I can find nothing which amounts to a breach 
of trust on the part of the Deputy Commissioner. And it is 
only by establishing a clear breach of trust or confidence that 
the plaintiff can succeed. The reservations relate to part of the 
land which has been included in the lease and the omission of 
any provision in the lease in respect of two of the three religious 
festivals which according to the evidence are celebrated on or in 
the neighbourhood of the land demised. It was urged by 
Mr. Hill that the suit was not a suit for rectification but the 
issues framed in the lower Court are wide enough to enable us 
to deal with these points to which indeed the evidence was 
mainly directed. 

In regard to costs, I am inclined to think that as the plain- 
tiff charged fraud and failed, and has also substantially failed on 
the whole case, he should pay the whole of the costs of defendant 
No. 1. But I am not prepared to go so far as to differ in this 
point from the order which my learned brother proposes to make. 

With these observations, I concur in the conclusions which 
have been arrived at. 

A. T. M. Appeal partly decresd. 


Before Sir Francis William Maclean, K. C. I. E., Chief Fnstice 
and Mr. ¥ustice Mitra. 
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*In the matter of apphoation in Privy Council Appeal No. 35 of 1904. 


t The contrary view was taken in the matter of Privy Council Appeals 
Nos, 4, 5 and 26 of 1907 and No. 46 of 1908 (next oase)—Rep. 


1905: 
Obatterput Singh 
Maharaj Bahadar, 
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- The facts of the case, shortly stated, were as follows: Secu- 
city to the extent of Rs. 4,000 was demanded from the applicant 
for leave to appeal to His Majesty in Council for the costs of the 
respondent ; he tendered Government Securities of the nominal 
value of Rs, 4,000. The respondent urged that the security was 
insufficient on the ground that their market value on the day of 
deposit was less than Rs. 4,000. 

Babus Foy Gopal Ghosha and Manmatha Nath Mukerji for 
the Petitioner. 

Babu Oma Kali Mukerji for the Respondent. 

The judgment of the Court was as follows : 

Maclean C. J.—When the security to be given by an appli- 
tant for leave to appeal to His Majesty in Council consists of 
Government Securities, the market value of such securities must 
be Rs. 4,000 on the date of their deposit. 

In the present case, if the value of the Government Securi- 
ties be not Rs. 4,000, the applicant must make up the difference 
within a fortnight from this date, 

A, T. M. 


Before the Hon'ble Mr. Richard Harington, Acting Chief Fustice 
and Mr. Fustice Mookerjee. 


BIBI GOLAP KUMARI SAHEBA 
v. ; 
.GANESH CHUNDRA MITTER AND OTHERS" 
Socurtiy for ooxs in Privy Council appeal—Gotoramont Promissory Votes — 

High Oourt Rules, Appellate Side, Part IT, Okap. IV, Rule XX.. 

The deposit of Government Securities for respondent's costain an appeal 
preferred to His Majesty in Counci, of the nominal value of Ba, 4,000, is 
saffiaetit within the meaning of Rule XX, Chap. IV, Part II of the High Oourt 
Rules, Appellate Side. 

Application praying for an order that the deposit of 
Government Securities of the face value of Ra. 4,000 be declared 
sufficient. | 

The facts of the case were as follows: The applicant for 
leave to appeal to His Majesty in Council tendered at the office 
four pieces of 34 per cent Government Securities of the face value 
of Rs. 4,000, each duly endorsed, but the office refused to accept 
the same as sufficient and demanded Rs. 300 to make up for the. 
discount at which such securities were then sold. 

t- * Ih the matter of applloation in Privy Counoll Appeal No. 46 of 1908. A 
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Babu Brojò Lal ‘Chuckerbutty for the Petitioner—Such diyu: 
security was always accepted as sufficient. See orders in the “1906, 
matter of Privy Council Appeals, Nos. 4, 5 and a6 of 1907. pj Golap Kumar 
Recently there have been isolated cases, which decided the other Saheba | | 
way; but the settled practice did not seem to have been Goin Olandha 
brought to the notice of the Court. l Mitter, 


Babu Nalini Ranjan Chatterjee for the Respondent. i 
The judgment of the Oourt was delivered by 4 


Harington 0. J.—We think that the deposit of Govern- 
ment Securities amounting to Rs. 4,000 comes within the ex- 
press words of the rule requiring the deposit of Government 
Securities “to the extent of Rs. 4,000.” The security must 
be accepted. 


A. T. M, 


Before the Hon'ble Mr. Richard Harington, Acting Chief Been 
Mr, Fusitce Mookerjes and Mr, Fustice Carnduf. 


LALITESWAR SINGH ONIL. 
v. 
BHABESWAR SINGH AND OTHERS" 
Partition swit, say of proosedings aftor preliminary doorss, pending appeal — 
te Pricy Cowxcil—High Court's jurisdiction- Civil Procedure Ooda (Aot V 
of 1908) O. 41, R, 5 and 0. 45, R, 13. 
~ The Privy Council which has seisin of the appeal and not the High Oonrt 
which passed the decree, has power to stay proceedings in a partition mit 
after a preliminary decree, Under Order 46, Rule 13, the High Court whiok 
passed the decree may stay oxecutlon of the final decree on special 
cause being shown. 
Application for stay of proceedings in a partition suit 
after a preliminary decree, pending appeal to the Pa 
Council. 
The facts of the case appear from the judgment of Chitty J. 
reported in 8C. L. J. 124 (at p. 129). After the dismissal of 
the appeal, an application for leave to appeal to His Majesty in 
Council was made and granted. Then an application was made 
to stay the proceedings in the partition suit pursuant to the 
preliminary decree, _ 
Hion'bis Mr. S. P. Sinka (Advecats-General) and Babn 
Baldeo Narain Singh for the Petitioner. 
Babu Lachmi Narayan Singh for the Respondent: 
* In the matter of Privy Qounoll Appeal No, 8 of 1908. 


i 
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The judgment of the Court was delivered by 


Harington C. J.—This is an application to stay the execu- 
tion of a decree. But the respondent's answer is that it is not 
an application to stay the execution of a decree but to stay the 
proceedings in a suit following a preliminary decree, and ‘says 
that this Court has no jurisdiction to make the order asked for, 
because the only Court that can make that order is the Court 
which has seisin of the appeal, namely, the Judicial Committee 
of the Privy Council. , 

The decree is a preliminary decree for partition and a 
preliminary decree is defined under the Code as one in which 
further proceedings have to be taken before the suit can be 
completely disposed of. This decree ordering a partition is one 
of that nature, because before the suit can be finally disposed of, 
the partition has to be arrived at by the Commissioner, his 
report submitted to the Court and then the final decree passed. 
Now under Order 41, Rule 5, it is provided that an appeal shall 
not operate as a stay of proceedings under a decree or order 
appealed from, except so far as the appellate Court may order, 


From these words, we think it is clear that the Legislature inten- 


ded that the Court which should have power to stay proceedings 


-after a preliminary decree is the Court which has seisin of the 


appeal, and not the Court which passed the decree. But the 
Court which passed the decree has certain powers under Order 
45, Rule 13 which provides “that notwithstanding the grant of 
certificate for the admission of any appeal, the decree appealed 
from shall be unconditionally executed unless the Court otherwise 
directs.” Then it gives the power on special cause being shown 
to do certain things, inter alia, to stay execution of the decree 
appealed from, and lastly, to place any party seeking the assist- 
ance of the Court under such condition or give such other 
directions respecting the subject matter of appeal as it thinks 
fit, by the appointment of a Receiver or otherwise. It is clear 
that it gives power to stay execution of the decree, it does not 
give power to stay proceedings under the decree. The learned 
Advocate-General has argued that the power is included under sub- 
section (d) which I have just read; but we do not think that the 
section bears the interpretation which he places upon it. Order 
41, Rule 5 provides in express terms under what condition the 
proceedings under a decree can be stayed, and we think, that if 
it had been intended under Order 45, Rule 13, to place that 
power in the hands of the Court whose decree is appealed from, 
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it would have been given in the same express terms. In the 
absence of such express terms, we think that the application 
made by the learned Advocate-General must fail and that the 
Court which has power to stay proceedings under the Code is 
the Court which has seisin of the appeal, namely, the Judicial 
Committee of the Privy Council. 

The application is, therefore, refused with costs, 5 gold 
mohurs, . 
A. T. M. Application refused. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 


ROWLAND HUDSON 
v. 
JOHN PIERPONT MORGAN AND OTHERS.” 


Ciril Procedure Code (Aat XIV of 1889), 800. 508—Roceirer, appointment af, 
Sor management of mortgaged propertiss—Indian Contract Act (IX of 
1879), Boos. 217, 881—Lion on propertios for salary duo— Order directing 
a porson not party to the mortgage swit to make orar the mortgaged propertics 
to the Roosicar, yf legal—Oourt, jurisdiction of, to make such an order— 
Proforential titls to possssnon of agent as against Rsocirer, if and when 
artless, 


Section 508 of the Code of Civil Procedure clearly contemplates the removal 
from possession of persons who are not parties to the suit, and the last paragraph 
of the section formulates the test to be applied in cases of this description. In 
determining whether the Court should remore from possession or custody of 
property under attachment, any person who is not a party to the litigation, the 
test to be applied js, whether the parties to the suit or some or one of them 
hare or has a present right so to remove him. 

When the jurisdiction of a Court to take cognizance of a matter brought 
before tt, is disputed, the Court must adjudicate ppon the question, The 
jurisdiction of the Court is ousted, not by the mere assertion of the existence 
of the circumstances under which the Oourt loses its jurisdiction, but upon 
proof of their actual existence. 

Buda Singh Dudhuria y. Niradbaran Roy (1) followed.t 

Hari Prasad v. Kunjabshari (2). Cdunder Koomor v, Baker Ali (8), 
Basti v, Tarah (4), Mahomed Wahidudin v. Hahkemun (5), Mayor of London v. 
Cow (6) and Mahomed Mehdi v. Loharra (7) referred to, 

English and American Jaw on the subject discussed. 

* Appeal from Original Order No. 9 of 1909, and Olvil Rule No. 103 of 1909, 


st an order of Babu Purna Ohandra Ohowdhuri, Subordinate Judge of 
dated the llth December 1908. 


(1) (1905) 9 0. L J. 481 (487). (4) (1871)8 É L R. 818, 
(2) (1862) Marshall 99. (5) (1898) L L. R. 25 Calo, 757. 
(3) (1868) 9 W, B. 598, (6) (1869) L. E. 3 H. L, $80 (261, 263). 


(7) (1889) L L. R. 17 Oalo, 285. 
+See also Barcley r. Syed Hossein Ali, (1907) 6 O. L. J. 601 (605)—Rep. 
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The possessory Hen of an agent attaches only upon goods or chattels in 
respect of which the principal has, as against a third person, the right or power 
to create a lien ; such len is confined to the rights of the prinapal in the goods 
or chattels at the time when it attaches, and is subject to all the rights and 
equities of third persons available against the principal at that time. The lien 
of the agent on property and goods is only given against third persons so far as 
the principal himself has rights and interesta in the property. 

Attorney-General v, Freeman (1), Atiorney-Gensral v. Walmsloy (3), 
Manningford v. Toleman (3), In ro Liswlleyn (4) and Peak v. Olayion (5) 
referred to, 

The title of the Reoelver to possession accrues on the date of his appoint- 
ment, for as regards the rights of third persona, the appointment of a Receiver 
does not take effect or date back by relation to a period prior to his appointment. 
The appointment of the Receiver is complete on the entry of an order of 
appointment, although he may not be able to take actual pomession of the 
property until the security is approved. 

The Receiver takes the property on the date of his appointment as it was 
on that date, for where property, on which there are valid liens existing at the 
time of his appointment, has come into the possession of the Recelyer, the 
Receiver must clearly hold the same subject to such liens and his appointment 
cannot divest the lien previously acquired in good faith. 

Quincey v. Humphreys (6) referred to. 

The lien, if any, of the agent cannot prevail either over the rights of the 
martgayees or of the title to possession of the Receiver appointed at their 
instanos ; and although the agent isa stranger tothe suit, he is liable under 
section 508 of the Code to be removed from possession, beoanse at the time when 
the Receiver was appointed his lien had not accrued, and the mortgagees had a 
present right to remore him. 


Appeal by the defendant against an order under section 508 
of the Oivil Procedure Code. 
Buit for enforcement of mortgage. 


The facts of the case appear fully from the judgment. 

Mr. Godfrey and Babu Lalit Mohan Banerjee for the 
Appellant. 

Mr. Zorab and Babus Foy Gopal Ghosha and Manmatha Nath 
Mukherjee for the Respondents. 

C. A. Ve 

The judgment of the Court was delivered by 

Mookerjee J.—We are invited in this appeal to discharge 
an order made by the Court below under section 503 of the Code 
of Civil Procedure of 1882, under which one of the respondents, 


(1) (1848) 11 AL & W; 694. (4) (1891) 8 Oh. 148, 
(2) (1848) 13 M. & W 179, (5) (1906) 1 Oh. 659. 
(8) (1845) 1 Collyer 670; 66 B. R, 289. (6) (1891) 145 U. 8, 83. 
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the Receiver appointed in a mortgage suit, is authorized to take 
possession of properties in the custody of the appellant who 
is not a party to the mortgage suit. In order to appreciate the 
grounds upon which the propriety of the order is questioned, 
it is necessary to narrate the circumstances under which it 
has been made, - 

On the 29th June 1504, the appellant, Rowland Hudson, 
was, under a power of attorney executed by one of the res- 
pondents known as The Indian Development Company, appointed 
their attorney, and authorised to take possession of all property, 
movable and immovable belonging to the latter and to superin- 
tend, manage, cultivate, carry on and conduct their estate 
and business in India. On the 4th October 1905, Hudson 
entered into an agreement with the Company, under which it 
was arranged that he would act as Managing Director for a term 
of five years from the 1st July 1905. The agreement provided 
that, while either party might determine the same by giving 
twelve calender months’ written notice of his intention to do so, 
the Company might, in lieu of giving notice, at any time deter- 
mine it upon payment to Hudson of salary for one year calcu- 
lated from the date of such determination. The agreement 
further provided that Hudson as Managing Director was to 
receive a salary of Rs. 1,250 a month, besides Director’s fees and a 
commission upon the net profits, so that his total remuneration 
might not be less than Rs. 1,500 a month. On the 30th May, 1906, 
the Company appointed Octavious Steel and Company as their 
attorneys, but by this deed it was expressly provided that the power 
of attorney previously granted by the Company to Hudson on 
the a9th June 1905, and all powers executed by him thereunder 
were to be deemed to remain in full force and effect, until they 
were revoked by the Company or by the new attorneys under 
the power vested in them. Meanwhile, there had been a 
correspondence between the Secretary of the Company and 
Hudson as to the status of the latter, and on the zoth July 1906 
Hudson resigned his Managing Directorship. On the 22nd January 
1908, the Company executed two mortgages, the first, in favour 
of the present plaintiffs John Pierpont Morgan and others, and the 
second in favour of Harman Klienwort and others. The first 
mortgagees under the terms of the contract with them, which we 
are informed was in the nature of an English mortgage, were 
entitled to possession upon default of payment and therefore fo 
have a Receiver appointed in respect of the mortgaged premises 
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at any time by an application to Court. On the 9th of May 1908, 
the first mortgagees commenced an action to enforce their 
security and made an application under section 503 of the 
Civil Procedure Code for the appointment of a Receiver for the 
better management of the mortgaged properties, The Subordinate 
Judge made an order for the appointment of a Receiver on that 
very day, and nominated Mr. Clarke, of the firm of Octavius 
Steel"& Co., as a fit and proper person. On the 12th May 1908, 
the District Judge sanctioned the nomination and Mr. Clarke 
was appointed with powers of delegation for local management 
and power to arrange finances. The Receiver was called upon to 
furnish security to the extent of three lakhs of rupees within 
seven days. On the 19th May following, the period within 
which the security was to be furnished was extended to the 26th 
May, and on the latter date, it was reported that security had 
been furnished. The security was approved and Mr. Clarke 
was authorized to commence work as Receiver in accordance 
with the order of the 12th May. Meanwhile, on the 14th May, 
the Company went into liquidation, and on the 26th May 1908, 
the services of Hudson were dispensed with. The Receiver took 
possession of all the mortgaged properties excepting the portions 
now in dispute which were in the possession of Hudson. The 
latter on the 22nd June 1908, informed the Receiver that he 
claimed a lien on the properties in his possession under sec- 
tions 217 and 221 of the Indian Contract Act, for one year’s salary 
due to him, as his services had been dispensed with without 
notice, as also for the salary and allowances due to him from the- 
1st to the 26th of May 1908. The Receiver reported the matter 
to the Court, and upon the materials placed before the Subordi- 
nate Judge in the affidavits of both sides, he directed on the 
11th December 1908 that Hudson should make over the pro- 
perties in his custody to the Receiver. Hudson has now appealed 
to this Court, and on his behalf, the validity of the order has 
been attacked substantially on two grounds, namely, frs/, that 
as-he is not a party to the mortgage suit, it is not competent 
to the Court to deprive him of possession of the properties in 
dispute ; secondly, that, if the Court has jurisdiction to deal 
with the matter, he has a statutory lien upon the properties, 
which entitles him to retain possession as against the Receiver, 
In answer to these contentions, it has been argued on behalf 
of the respondents, firs‘, that the appeal is incompetent, 
inasmuch as the first order of the 12th May 1908 by which the 
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Réceiver was appointed, was ‘not challenged in time, secondly, 


that the position of the appellant is not that of an agent of the 
Company, but of an officer or servant, that he has consequently. 
no juridical possession, and that his custody of the properties 
which undoubtedly belonged to the mortgagors is on their behalf 
and is liable to be terminated at the instance of the Receiver 
appointed in the mortgage suit ; and ¢hrrd/y, that even if Hudson 
bė assumed to have a poasessory lien, his right to possession 
cannot prevail as against the mortgageea or the Receiver 
appointed by the Court at their instance. 

As regards the preliminary objection taken on behalf of the 
respondents, we are of opinion that there is no substance in it. 
The order of the Subordinate Judge of the 11th December 1908, 
under which the Receiver is authorized to remove Hudson and 
to take possession of the properties now in his custody, was 
undoubtedly made under section 503, clause (b) of the Code of 
1882, That order is, consequently, appealable under section 588 
clause (24). It was not necessary for the appellant to challenge 
the order of the 12th May 1908 by which the Receiver was 
appointed. He was no party to that order, nor doés it appear 
that he had any notice of it. He was not affected by the 
proceedings for the appointment of a Receiver, till the latter 
made an attempt to deprive him of possession of the disputed 
properties. As soon as there was an adjudication between him 
and the Receiver as to the title of the latter to remove him from 
possession, he became entitled to question the validity of the 
adverse order. We must consequently overrule the preliminary 
objection and consider the case on the merits. 

The first point taken on behalf of the appellant raises the 
question, whether the Court has jurisdiction to remove from 
possession a person who claims under a title paramount to that 
of the parties to the litigation in which the Receiver is appointed. 
On behalf of the appellant, it is argued broadly that the Court 
has no jurisdiction to do so, and that as soon as a Receiver finds 
that the subject matter of the litigation is in the possession 
of persons who claim under a paramount title, he as well as 
the Court from which he derives authority, must withhold 
their hands, In our opinion, this contention is not supported 
either by principle or by authorities. Section 503 of the Code 
of Civil Procedure clearly contemplates the removal from posses- 
sion of persons who are not parties to the suit, and the last para- 
graph of the section formuldtes the test to be applied in cases of 
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this description. In determining whether the Court should 
remove from possession or custody of property under attach- 
ment, any person who is not a party to the litigation, the test 
to be applied is, whether the parties to the suit or some or one 
of them have or hasa present right so to remove him. If the 
intention of the Legislature had been that a person who was 
not a party to the suit should not, under any circumstances, be 
deprived of possession of the disputed properties, the Code 
would have made an appropriate provision to that effect. On 
the other hand, the Code expressly provides for the test to be 
applied in cases of controversy between the Receiver and a 
stranger to the suit. It is argued, however, by the learned 
counsel for the appellant that as soon as the stranger asserts a 
paramount title, the Court must stay its hands. In our opinion, 
this argument is opposed to reason and principle. If this were 
the true rule of law, the action of the Court might be paralysed 
by the groundless assertion of an entirely unfounded claim. 
But as was pointed out by this Court in the case of Budh Singh 
Dudhuria v. Ntradbaran Roy (1), it is an elementary principle 
that when the jurisdiction of a Court to take cognisance of a 
matter brought before it, is disputed, the Court must adjudicate 
upon the question, The jurisdiction of the Court is ousted, not 
by the mere assertion of the existence of the circumstances 
under which the Court loses its jurisdiction, but upon proof of their 
actual existence. As illustrations of the application of this doctrine, 
it is sufficient to refer to the cases of Hari Prosad v. Runja 
Behari (2), Chunder Koomer v. Baker Ali (3), Sastt v. Tarak (4), 
Mahomed Wahidudin vw. Hakiman (5) and to the observations of Mr. 
Justice Willes in Mayor of London v. Cox (6). Ifthe jurisdiction of 
the Court is disputed, the matter must be judicially investigated. 
The view we take is supported by the observations of Mr. 
Justice Pigot in Mahomed Mehdi v. Zoharra (7), where that learned 
Judge pointed out that when a person who is a stranger to the 
suit seeks to retain possession as against the Receiver appointed 
at the instance of the parties to the litigation, it is proper for, 
and perhaps absolutely incumbent on, the Court to make an 
order for an enquiry, because whatever may be the least expen- 
sive course, consistent with satisfactory enquiry, ought to be 
(1) (1905) 3 O. L. J. 431 at 437 (4) (1671) 8 B L. B, 315. 
(32) (1862) Marshall 99, (5) (1898) I. L, R. 25 Calo. 757 


(8) (1868) 9 W, R. 598, (6) (1867) L. R. 2 H, L. 289 at 261-363, 
(7) (1889) LL. R. 17 Cale, 285, 


~~ 
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adopted in order that the Court shall not by its dominant power 


hold the property on which the parties to the suit have no claim -` 


and hold it in despite of the real owners ; if the Court can find 
out who the real owners are, it should do so and in the least 
expensive manner. No doubt, when the question arises whether 
the Court should remove from possession a person who is a 
stranger to the suit, the Court hasa discretion which must be 
exercised judicially and not arbitrarily. But the view that the 
mere assertion of a paramount title compels the Court to 
withhold ite hands cannot be supported. . Substantially the 
same principle has been adopted in the English and American 
Courts. Thus, it has been ruled in England that although the 


effect of the appointment of a Receiver is to remove the parties” 


to the action from the possession of the property, if at the time 
when a Receiver is appointed, a party claiming a right in the 
subject matter under a title paramount to that under which 
the Receiver is appointed is in possession of the right which he 
claims, the appointment of the Receiver leaves him in possession. 
[Evelyn v. Lewis (1), Bryant v. Bull (a), Wells v. Kilpin (3) and 
Underhay v. Read (4).) Inthe American Courts, also, when a 
Receiver comes into conflict with third persons, such third 
persons are, it appears, permitted to come in and be heard in 
relation to their interest or they are given leave to bring a suit 
against the Receiver to test the question of their rights. In 
other words, as observed in Alderson on ‘ Receivers,’ section 193, 
“the Court will, in general, entertain such an application on 
affidavits only where it clearly appears that the adverse possession 
began subsequent to the commencement of the action and is 
therefore subject to the decree or order which has been made; 
or where the person holding the property has no legal right ; 
but as a rule, wherever the testimony is conflicting, and there 
isa reasonable ground for difference of opinion as to which is 
entitled to possession of the property, the Court will not assume 
to try the title by hearing a motion fora ‘writ of assistance.” 
[Musgrove v. Gray (5), Gelpeke v. Milwankaee (6) and Vincent v. 
Parker (7).] It is obvious, therefore, that we must determine 
whether the Receiver is entitled to possession as against the 
appellant, by the application of the test, whether or not’ the 
parties to the suit or some or one of them have or has a present 
right so to remove him. 
(1) (1844) 8 Hare 472. (4) (1887) 20 Q. B. D. 200 


(8) (1878) 10 Oh. D. 1958 at 155, (5) (1888) 128 Alabama 376 ; 82 Am. 8t., Rep. 124, 


(3) (1874) L, R, 18 Eq. 998 (6) (1860) 11 Wis. 454, 
(1) (1888) 7 Paige N. Y. 85. 
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The second ground taken on behalf of the appellant raises 
the question, whether he has a possessory lien entitled to prece- 
dence over the right to possession of the Receiver. As we have 
already stated, the appellant founds his claim on the lien of an 
agent, while the respondent strenuously contends that he was 
merely a servant, and not an agent. It is unnecessary for our 
present purposes to determine this question and in view of the 
possible litigation between the parties in which the true character 
of the status of the appellant may be in controversy, we ought 
not to prejudge it. We shall assume, therefore, that the appel- 
lant was an agent of the Company within the meaning of sections 
217 and 221 of the Indian Contract Act. But the question still 
remains, whether he has a preferential title to possession as 
against the Receiyer. This brings us to the consideration of 
the third point taken on behalf of the respondents. 

It is well settled that the possessory lien of an agent attaches 
only upon goods or chattels in respect of which the principal 
has, as against a third person, the right or power to create a 
lien ; such lien, is confined to the rights of the principal in the 
goods or chattels at the time when it attaches, and is subject to 
all the rights and equities of third persons available against the 
principal at that time. We need not consider the case of money 
or negotiable securities deposited with the agent because no 
question as to how far they may be affected by the rights or 
equities of third persons arises in the case before us. It is 
sufficient to say that the lien of the agent on property and goods 
is only given against third parties so far as the principal himself 
has rights and interests in the property [Attorney General v. 
Freeman (1), Attorney General v. Walmsley (2), Maningford v. 
Toleman (3), Im re Llewlleyn (4) and Peak v. Clayton (5).] Upon the 
assumption, therefore, that the appellant has a lien, he can 
enforce it subject to the rights of the parties as they existed at 
the moment when his lien accrued. His services were dispensed 
with on the 26th May 1908 and any possible lien, therefore, which 
he can claim accrued on that date. The Receiver, however, had 
been appointed on the 12th May previously, and it admits of no 
doubt that his title to possession accrued on that date; for 
as regards the rights of third persons, the appointment of a 
Receiver does not take effect or date back by relation to a period 
prior to his appointment. It seems to us also that the appointment 


(1) (1848) 11 M&W. 694 (8) (1845) 1 Collyer 670; 66 B. B. 239. 
(8) (1848) 12 M & W, 179. SA (1801) 8 Oh, 1465. 
15) (1808) 1 Oh. 68 ©: 
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of the Receiver is complete on the entry of an order of appdint- 
ment, although he may not be able to take actual posses- 
sion of the property until the security is approved. The Receiver, 
therefore, took the property as it was on the rath May 1906, 
for where property, on which there are valid liens existing 
at the time of his appoinment, has come into possession of the 
Receiver, the Receiver must clearly hold the same subject to 
such liens, and his appointment cannot divest the lien previously 
acquired in good faith,—a view which we find has been taken 
by the Supreme Court of the United States [Quincey v. Hum- 
phreys (1), High on Receivers, section 138, Beach on Receivers 
section 202.] Now what was the condition of thé property on 
the 12th May 1908? On that date there was a valid English 
mortgage created in favour of the plaintiffs on the 22nd January 
1908, under which the mortgagees were entitled to possession 
upon default of payment and to have a Receiver appointed by 
the Court. On what principle, then, can it be contended that 
the lien of the appellant,—assuming that he has a statutory lien 
as an agent under gections 217 and 221 of the Indian Contract 
Act,--prevail against the rights of the mortgagees? It was 
suggested that the lien under which the plaintiff claims came 
into existence on the 14th May 1908 when the Company went 
into liquidation, because from that moment the Company must 
be taken to have, by implication, dispensed with his services, 
Even if we assume this’ contention to be correct, it does not in 
any way affect the question a¢ issue, because in the view we 
take, the lien set up by the appellant cannot prevail either over 
the rights of the mortgagees or the title to possession of the 
Receiver appointed at their instance. We must hold, therefore, 
that although the appellant is a stranger to the mortgage suit, 
he is liable under section 503 of the Code, to be removed from 
possession, because at the time when the Receiver was appointed, 
his lien had not accrued, and the mortgagees plaintiffs had a 
present right to remove him. 


The result is that the appeal fails and must be dismissed with 


costs. We assess the hearing fee at three gold mohurs. 

The Rule which was obtained for an ad fntersm stay of pro- 
ceedings must also be discharged. We make no order as to 
costs in the Rule. 
i Apteal dismissed ; Rule dtschargea. 
(1) (1891) 145 U. 8. 83. l : 
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Before Mr. Fustice Rampini and Mr. Fustice Sharfuddin. 
PRANKRISHNA SHAINI AND OTHERS 


v. 
KUNJA BEHARI DAS AND OTHERS. 
Distri Judge—Jurisdiotion—Transfer of case remanded by the High Courit— 
Bengal and North- Wastora Provinces Cictl Oourts Aot (XLI of 1887), Beo. 88. 
The District Judge has power to transfer an appeal for hearing by a 
Subordinate Judge, even after such appeal had been previously heard by him 
and has been remanded by the High Court for a fresh hearing. 
Hamodoollah v. _abutecoonissa (1), Aumarasanl v, Subbaraya (2) distin- 


“guished, 


Site Ram v. Nanni (8) dimented from. 

Appeal by the Plaintiffs. 5 

Suit for rent. 

The material facts and arguments appear from the judgment, 
Babu Mahendra Naih Roy for the Appellants. 

Babu Khetter Mohun Sen for the Respondents. 

The following judgment was delivered : 


The facts of this case are as follows: This appeal arises out 
of arent suit. On appeal to the Court below the appeal was 
heard by the District Judge who decreed the appeal. But subse- 
quently a review of judgment was applied for and the learned 
Judge set aside his former order allowing the appeal. Then, 
there was a second appeal to this Court, and this Court set aside 
the Judge’s decree and directed the lower Court to re-hear the 
case, considering the weight which was to be attached to the fact 
that the co-sharer tenants had paid an increase of rent and 
finding what was the substantive evidence of which the jama 
wasil and collection papers were corroborative evidence. The 
case was originally tried by the District Judge. The District 
Judge on receipt of the remand order of this Court transferred 
this case to the Subordinate Judge who disposed of it accordingly. 

Now the plaintiffs, who are the appellants, have preferred 
this second appeal to this Court and the only point taken is that 
the District Judge had no power to transfer the appeal from his 
own file to that of the Subordinate Judge, when it appears that - 
the. intention of this Court was that after remand it should be 
tried by the District Judge. -The learned pleader who appears 


* Appeal from Appellate Decree No, 1310 of 1906 against the decision of 
Babu Surjamoni Des, Subordinate Judge of Bankura, dated the 28th February 
1006, modifying that of Babu Kisorl Mohan Sikdar, Munmff, dated the 18th 


, December 1808. 


(L; (1871) 15 W. B. 574 (2) (1899) I. L, B, 28 Mad. 314. 
(8) (1899) I. L. R. 81 All, 280. 


Vor, TK.) HIGH COURT. 


on behalf of the appellant cites to us certain authorities in 
support of this view, namely, the cases of Chowdhry Hamed- 
oollah v. Muteeoontssa (1), Sita Ram v. Nauni Dulatya (3) and 
Kumarasami Reddiar v. Subbaraya Reddtar (3). The learned 
pleader for the respondent relies upon sectlon 22 of Act XII of 
1887 which gives the District Judge complete power to transfer 
any appeal pending before him to any Subordinate Judge under 
his control. He urges that this section gave the District Judge 
full power to transfer the case and that there is no technical 
defect ia this proceeding. We are of opinion that the Subor- 
dinate Judge who tried the case had jurisdiction to hear it. We 
therefore do not think it fit to interfere with the judgment of 
the Subordinate Judge. 

As for the case of Hamedoollah v. Mutteeoontssa (1), that was 
a case in which it was held that a District Judge was not compe- 
tent to transfer a case of execution of a decree which had been 
passed by his own Court to the file of the Subordinate Judge for 
disposal. It has been held by this Court that section 25 of the 
Code of Civil Procedure does not give the District Judge power to 
transfer execution cases under that section. In this respect the 
Calcutta High Court is opposed to the views of the High Courts 
of the other provinces. However that may be, this ruling has 
no application to the present case. 9 

Then as farthe case of Sita Ram v. Nauni Dulatya (2), 
it is sufficient to say that the learned Judges who decided that 
case did not take into consideration the provisions of section 22 
of Act XII of 1887. The judgment contains no reference to 
that section. Furthermore, this judgment does not commend 
itself to us, and allthat we need say is that this Court is not 
bound to follow it and we respectfully dissent from it. 

As for the case of Kumarasamt Reddtar v. Subbaraya 
Reddtar (3) it wasa case in which the District Judge who heard 
it in part remanded the case tothe District Munsiff for findings 
on fresh issues : and under those circumstances the Madras High 
Court held that the District Judge had no power to transfer an 
appeal tothe Subordinate Judge. This is a perfectly different 
case from the present one. It, therefore, appears to us that 
there is no defect in the proceedings of the Court below. More- 
over it appears to us to be very probable that the learned Judges 
who remanded the case would be glad that the case should on 


(1) (1871) 15 W OR. B74 (3) (1899) I. L, R. 91 All. 280, 
(8) (1899) T, L. R 28 Mad, 814 
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temand be re-heard by an officer different frorn the officer who 
héard the case originally and with whose judgment they’ were 
not satisfied. Finally this point was ot raised in the Court 
below and this séems to bea very late stage of the proceeding 
to raise such a plea. 

We, therefore, dismiss this appeal with costs. 
N. KB. f Appeal dismissed. 


Before Mr. Fustice Mitra and Mr. Fustice Casperss. 


KALI KISHORE PAL 
v. 


GOPI MOHUN ROY CHOWDHRY.* 


Beoond appeal— Bengal Tenanoy Act (VIII of 1885), Baos, 105, 106—J uredio- 
tion—Special Judge—Sottlomont Ofhoor—Land ontride district but recorded 
1n Collectorate books of the distrint—Irregularity in intermediate proes od- 
ings, not material. 

- A second appeal may le in a prooseding ander section 105, but there is no 
right of second appeal in a proceeding for settlement of rents under section 105 
òf the Bengal Tenancy Aot. f 

Where the SetHement Offloer as well as tho Speolal Judge tried matters 
coming under sections 105 and 106 of the Bengal Tenancy Aot without diseri: 
minating them in their judgments, a second appeal lies. 

A Special Judge bas jurisdiction to hear appeals from the decision of a 
Settlement Officer in.his district regarding dispute and settlement of rent 
relating to land outside the distriot but inoluded in an estate recorded in the 
Collectorate books of the district. 

The offloer who entartained the dispute regarding settlement of rents 
having jurisdiction to do so, and the final orders having been pemed by a 
person competent to do so, the irregularity in the intermediate proceedings 
not being material, did not affect the junsdlotion of the Settlement Offlodr who 
passed the final orders. 


Appeal by the Defendante. 
_ Applications under sections 105 and 106 of the Bengal 
Tenaney Act. 

The material facts and arguments appear from the judgment. 

Babus Dwarka Nath Ghuckerbutty and Khetra Mohun Son 
(for Babu Sarat Chuader Baysak) for the Appellants. 

Moulvi Serajul Islam and Babu Lal Mohun Doss for the 
Respondents. 

Cc. A.V. 


aa acy froin Appellate Deorées No. 2589 to 586 of 1908, against the 
W, B. Brow eh a Special Judge of Tip dated the @ist August 
in 908, modifying those those of Ba Botek Chunder Dutt, Settlement Officer of 
Comilla, dated the 10th December 1 
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The jadgment of the Court was as follows : _ 3 


The questions raised for our decision were disposed of by 
us in the course of the arguments of the learned vakil for the 
appellants, except the substantial one relating to the jurisdiction 
of the Settlement Officer and the Special Judge who decided the 
first appeals, We, also, overruled the preliminary objection 
taken on behalf of the respondents because the Settlement 
Officer as well as the Special Judge tried matters ` coming 
under both section 105 and section 106 of the Bengal Tenancy 
Act without discriminating them in their judgments. A 
second appeal may lie in a proceeding under section 106, 
but there is no right of second appeal in a proceeding for 
settlement of rents under section 105. If, however, such matters 
are not kept separate, we think, an appeal is entertainable by 
this Court in respect of the matters coming under section: 106. 

The question of jurisdiction may be divided into two 
parts :— (1) the jurisdiction of the Special Judge to entertain 
the first appeals, and (2) the jurisdiction of the Settlement Officer 
to settle rents and decide disputes. 

The Special Judge was the District Judge of Tippera, Mr. 
W. B. Brown. He was duly empowered to hear appeals from 
the decisions of Settlement Officers in. his | district, whether 
those decisions affected lands within the district or lands outside 
the district. In these cases, the lands, though geographically 
situated in the district of Dacca, appertained to an estate recor- 
ded in the Collectorate books of Tippera, and so the Settlement 
Officer of Tipperah decided the disputes and settled rents. The 
learned Judge, therefore, had jurisdiction to entertain and hear 
the first appeals presented to him. 

s» . As regards the jurisdiction of the Settlement Officer, it 
appears that Babu Rames Chandra Dutt was appointed on thé 
4th September 1903 to be Settlement Officer of Tippera, by a 
notification of that date. He was not then specially empowered 
to act as Settlement Officer in respect of lands outside the 
district but included in an estate recorded in-the Collectorate 
books of the district. He, however, acted as Settlement Officer 
with reference to such lands without any objection. Later on, 
the Local Government perceived the irregularity, and, by a 
notification dated the 24th February 1904, empowered Babu 
Rames Chandra Dutt to act as Settlement Officer with 
reference to such lands outside the district, and the notification 
was given retrospective effect from the 4th September 1903, 
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the date of his appointment as Settlement Officer of Tippera. 
He decided the cases under appeal on the roth December 1904. 
It appears that these cases were commenced in 1902 when some 
other person was the Settlement Officer. In the absence of any 
thing to the contrary, we must presume that the officer who 
entertained these cases in 1902 had jurisdiction todo so. The 
officer who decided them in 1904 has been shown to have had 
jurisdiction to decide them. Evidently, there was - some 
irregularity when the intermediate proceedings were taken ; but 
the irregularity was practically cured, retrospective effect having 
been given to the powers of Babu Rames Chandra Dutt. The 
final orders having been passed by a person competent to do so; 
we cannot hold that his orders were without jurisdiction. The 
irregularity in the intermediate proceedings was not material, 
and did not affect the jurisdiction of oe Settlement Officer wha 
passed final orders. 

These appeals, therefore, fail and are dismissed with A 
half gold mohur in each case. a . 
AT. M, Appeals dismissed, 


pa a 


-Before Mr. Fustice Sharfuddin and Mr. Fustice Coxe. 
MOHIM CHANDRA MOULIK AND ANOTHER 
v. ? 
SARAJUBALA GUPTA.’ ; ` 
Prodato and Administration Act (V of 1881), Beo. 88—Grant of Letters of 
Administration on intestacy— Gift Sor maintenanco— Nature of gift. 
Letters of Administration can be granted under stion 38 of the Ack only 
when there has been an intestacy. 
It cannot be said thata gift for maintenance is necessarily a gift ofa 


life-estate and that at the death of the donee there is an intestacy as regards the 
estate of the original devisor. 


Appeal by the Opposite party. r < 
` Application for revocation of Letters of Administration. 


The material facts and arguments appear from the judgment. 
Babus Mohini Mohan Chakravarit and mubya Charan Mra 
for the Appellants, 
~ Babus Surendra Chandra Sen, Priya Sankar Mojumdar and 
Benton Chandra Sen for the Respondent. 


r 
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-O FA) from Original Decree No B% of 1907, TOE EE 
B V.N Esq , District Judge of Eungpore, dated the 2§th November 1907. 
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The following judgment was delivered :— 


In this case it appears that one Mohim Chandra Moulik 
executed a will in 1877 in which he appointed certain gentlemen 
executors. (Chey took out probate in 1881. Under the will the 
property of the testator was left to two persons named Jotadhar 
Sən and Matangini Gupta. After Jotadhar’s death he was 
succeeded by his widow who took out probate of a will executed 
by him. The appellants in this case have applied for letters ot 
administration to the estate of Mohim Chandra Moulik under 
section 23 ofi the Probate and Administration Act, 1881. Their 
case is that the gifts to Jotadhar Sen and Matangini Gupta under 
the will of Mohim Chandra Moulik were gifts for life only and 
that after the death of the two legatees there was an intestacy. 
They obtained letters of administration under section 23. There- 
after the widew of Jotadhar applied under section so of the Act 
to have the grant of the letters revoked. The learned District 
Judge’ has granted that application and revoked the letters 
of administration. 

“We need) not discuss the case at length because it appears 
to us perfectly clear that the appellants are not entitled to letters 
of administration to the estate of Mohim Chandra under 
section 23 of the Act. In the first place no notice was given to 
the executors of the will whotook out probatein 1881. That 
should certainly have been done. We are informed that these 
executors are (dead, but there is nothing on the record to show 
that this is so or to show that any attempt has been made to 
serve them with notice. But the principal ground on which we 
think that ri of administration cannot be granted is that 





under the will of Mohim Chandra Moulik the gift to Jotadhar 
was an absolute gift, and not a gift for life. It is described in the 
will as being a'gift to Jotadhar for his maintenance, but gifts for 
maintenance a very frequently heritable, and no authority has 
been shown to us for holding that a gift for maintenance must 
necessarily be of only alife-estate. There is also a restriction 
against alienation, but this restriction must necessarily be void 
and does not reduce the gift to one of a life-estate. This being 
so it is clear that there is no such intestacy as would justify the 
grant of letters} of administration under section 23. It may be 
that the appellant would be entitled to call upon the representa- 
tives of Jotadhar as residuary legatee to take out letters df 
‘administration funder section 21, or may be entitled to take out 
letters of administration under that section himself, The present 
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application, however, which is for letters of administration to an 
intestate estate cannot possibly be granted. - 

It has been suggested that the gift to Matangini was at any 
rate a gift of a life-eatate, and that letters might be granted under 
section 23 in respect of the 12 annas share which was given to 
her. Section 23 however contemplates the grant of administra- 
tion of the whole estate, and not of a portion. It would lead to 
great inconvenience to grant separate letters of administration 
for separate portions of one estate to all the various heirs of the 
deceased. Exceptions may under certain circumstances be made 
under section 42, but there is nothing in the circumstances of 
this case to make such an exception expedient. We may refer 
in this connection to the case of J» the goods of Ram Chand 
Seal (1). 

Under these circumstances we think that the letters of 
administration were wrongly granted. There was no such 
intestacy as, in the words of. section 50, was essential in as of 
law to justify the grant. 

The appeal, therefore, must be dismissed with costs. -We 
assess the hearing fee at five gold mohurs. : 
Nek, B, Appeal dismissed. 

(1) (1878) 1. L. BL 5 Gale, 3. . de 


Before the Hlowble Mr. Richard Harington, Acting Chief Justice 
and Mr. Justice Mookeryee. 


RAI CHARAN SHAR MAZUMDAR AND OTHERS 
D. 
THE ADMINISTRATOR-GENERAL OF BENGAL.* 
Rent, suspension of— Bviotion by landlord—Dilucion—Reformed land sotiled 
with stranger, uf eriotion. 

The rule that if a tenant has been evicted by bis landlord from a part of 
the demised premises. the entire rent is suspended, is not applicable to the omase 
where a tenant loses pomession in the first instance by reason of an act of nature 


(4.9, the action of a river) and subsequently upon reformation of the land the 
landlord settles it with a stranger. : 


The principle on whioh the rule is based explained, 
Appeals by the Defendants, 
Suits for rent, i 


* Appenls from Appellate Deorees Nos. 856 and 916 of 1907, against 
decrees of Babu B. O, Genguli, Bubardinate Judge of Jessore, dated the lon 


Jan 1907, raverain ose of Babu Hem Chand iii 
dated the Bist March tee. i ad 
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The facts of the case and arguments appear sufficiently from 
the judgments. ` 
' Babus Sharat Chandra Roy Chowdhury and Janaki Nath 
Pal for the Appellants. | 
Babu Fogesh Chunder Dey for the Respondent. 
š C. A. V. 

The judgments of the Court were as follows : 

Harington C. J.—I have read the judgment my learned 
brother is about to deliver, and I agree that the decrees of the 
lowe: Courts should be affirmed subject to the modifications 
whioh he proposes. 

“The, principal question in the case is whether when land has 

been lost to a holding by diluvion and subsequently restored by 
alluvion, and then settled with persons other than the tenants 
of the holding, the tenant is entitled to a suspension of the 
entire rent on the ground thatthe landlord has evicted him from 
a portion of the demised premises. 
1” The question whether an eviction by the landlord of the 
tenant from a part of the demised premises justifies the tenant 
in’ refusing to pay rent for the remainder of the holding he con- 
tinues to occupy is one which it is unnecessary for me ‘to express 
an opinion, for in the present case the tenant is clearly not 
entitled to a suspension of the rent because he has not been 
dispossessed by any tortious act on the part of the landlord; 
but by the act of God 7. ¢., the encroachment of the river. 

' The law regulating, the relations between the parties t. ¢., 
the Bengal Tenancy Act, section 52 provides that a tenant shall 
be entitled to an abatement of rent in respect of any deficiency 
in area in the holding. The tenant, therefore, ceased to be liable 
to pay rent in respect of the lands diluviated and the lands ceased 
to'be in the occupation of the tenants for they had disappeared. 

` There is no finding of fact that the tenants ever re-occupied 
the land when it had reformed. 

If they never re-occupied that land they could not be evicted, 
because a man can only be evicted from lands which are in his 
own occupation at the time of the eviction. 

In the present case the tenants ceased to occupy or to be 
liable to pay rent for the lands in question a long time before the 
landlords settled the lands with other tenants. Thé landlords, 
therefore, by making this settlement did not evict the tenants. 


1 agree in the orders which my warned ee would make 
on these appeals. ie > 
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Mookerjeo J.—These are appeals on behalf of the defen- 
dants in two actions for arrears of rent. The substantial defence 
to the claim was that large quantities of land appertaining to 
the tenancies had been washed away by the river Hanu, that 
after reformation the plaintiff bad settled them with third 
parties, that such conduct on the part of the landlord fell witbin 
the description of eviction, that consequently the entire rent 
was suspended and the claim of the plaintiff could not be 
sustained. 

The Court of first instance overruled these objections and 
made a decree for the amount, which, according to the admissions 
of the defendants, was proportionate to the quantity of land 
still in their occupation. Upon appeal the Subordinate Judge 
directed an enquiry into the question of the quantity of land 
which had been washed away and of which the defendants had 
lost possession. After remand the Court of first instance held 
that the plaintiff was not entitled to succeed at all, inasmuch as 
the defendants had been evicted from a part of their tenancies. 
Upon appeal the Subordinate Judge reversed this decision on 
the ground that the Court of first instance had no jurisdiction 
to decide any point which had not been expressly referred to it, 
and in this view made a decree for rent in respect of the lands 
in the actual occupation of the defendants. 

The defendants have now appealed to this Couft and on 
their behalf the decision of the Subordinate Judge bas been assailed 
substantially on the ground that upon the facts found, there has 
been an eviction of the defendants from a part of the demised 
premises and consequently a suspension of the entire rent. 
Two minor points have also been urged, namely, first that the 


decree of the Court of appeal below contains a clerical error and 


and that the amount decreed is more than what is really due ; 
and, secondly, that the costs of the local investigation by which 
the actual area of the lands in the occupation of the defendants 
was determined ought not to bave been thrown entirely upon 
the tenants who have been successful in their contention ; that 
in any view there must be an abatement of rent. 

In support of the first contention, reliance has been placed 
upon the cases of Dhunput Singh v. Mahomed Kasim (1), Harro 
Kumari v. Purna Chandra (2) and Kali Prasanna vy. Mathura 
Nath Sen (3). Inthe first of these cases, it was ruled upon a 


- "(IF (1896) I. L, B 24 alo. 296. (3) (1900) L L. B, 28 Olo. 188, 
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review of the earlier decisions in this Court as well as the 
decisions in the cases of Upton v. Townend (1), Edge v, 
Boileau (2) and Neale v. Mackensie (3) that if a tenant is 
evicted hy his landlord from part of the demised - premises, 
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the entire rent is suspended. In the second case, ‘it was The Administrator 


ruled that the same principle is applicable even though the 
tenure from a part of which the tenant has been evicted was 
created under a lease under which the rent was reserved ata 
certain rate per bigha. In the third case, it was held that, 
although in the case of a partial eviction for which the landlord 
is responsible, the entire rent is suspended, if the partial eviction 
has been caused by an act of a stranger, the rent is only abated 
protanto, Let it be assumed on the authority of these cases 
that if a tenant has been evicted by his landlord from a part of 
the demised premises, the entire rent is suspended. But the 
question remains, whether a tenant can be said to be evicted by 
his landlord within the meaning of this rule when, he loses 
possession in the first instance by reason of an act of nature, 
-namely, as in this instance, the action of a river, and subsequenly 
upon reformation of the land, the landlord settles it witha 
stranger. In order to determine whether the rule ought to be 
extended to a case of this description, the principle upon which 
it is founded requires examination. The reason was stated in old 
cases to be that the landlord ought not to be encouraged to injure 
his tenant, whom by the policy of the feudal.law he ought to 
protect. The reason given in modern cases is that the landlord 
cannot be permitted to apportion his own wrong. The older 
reason will be found set forth in Bacon’s Abr. Tit. Rent (7), 
Vol. VI p. 49 where it_is stated that ‘no man may be encouraged 
to injure or disturb the tenant in his possession whom by the 
policy of law he ought to protect and defend.” The later reason 
.will be found set forth by Chief Justice Hale in Hodgkins v. 
Robson {4) in which he stated that “if the lessor enters into a 
part by wrong, this would suspend the whole rent, for in such a 
case he shall not so apportion his own wrong as to enforce the 
lessee to pay any thing for the “residue.” The reason for the 
rule was investigated by Mr. Justice Holmes in Smith v. 
McEnayne (5) where the learned Judge refers not merely to the 
two reasons just mentioned, one based on considerations partly 
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OivIL. of a-feudal nature and the other.on the ground that the landlord 
1909, ‘canhot apportion his own wrong, but also to the following state- 
Rai Okaan Bhar ment by Lord Chief Baron Gilbert in his treatise on Rents at 
Maxomdar page 178: "Because by the demise, every part of the land was 
-The Administrator- equally chargeable with the whole rent, therefore the lessor shall 
General of Bengal not by his own act discharge any part from the burden during 
Mookarjos, J, the continuance of such contract. This indeed may be a good 
Pee reason why the whole rent service shall be suspended, if the 
lord or lessor disseizes or ousts his tenant or lessee of any part 

of the land, because this is a wrongful act to which the tenant 

consented not, and if it were not attended with a total suspension 

‘of the rent until he makes restitution of the land, it would be 

in the power of the lord or lessor to resume any part of the land 

against his own engagement and contract, and so by ‘taking that 

which lies most commodious for the tenant, render the remainder 

in effect useless, or put him to expense and trouble to restore 

himself to such part by course of law.” If these reasons for the 

rule are borne in mind, can it be contended on any intelligible 

principle of law that it should be extended to cover a case where 

the tenant in-the first instance loses possession of part of the 

demised premises by an act of nature which neither he nor his | 

landlord could control. It cannot be suggested that this is a 

case in which the landlord by his own wrong has withdrawn a 

part of the land demised and ought not consequently recover 

rent either on the lease or outside of it for the occupation of the 

residue. Nor can it be suggested that this is a case in which the 

lessor discharges a part of the land from the burden and charges 

the rest with the rent which issues out of the whole land. It 

is further worthy of note that under section 52 of the Bengal 

-Tenancy Act, the Legislature has provided that in a contingency 

of this description, the tenant would be entitled to proportionate 

abatement of rent. The abatement, therefore, when it first com- 

mences is not due to the action of the landlord, nor is it claimed 

by the tenant by reason of reduction in the area of the tenancy 

caused by a wrongful act of the landlord. This is, therefore, 

manifestly a case to which it would be unjust on principle to 

.extend the rule which, it may be observed, has-been adopted in 

England not without considerable divergence of opinion, For ° 

instance in Stokes v. Cooper (1), it was ruled by Chief Justice 

Dallas that the whole rent was not suspended, if the tenant con- 

tinued in possession of the residue of the demised ‘premises, 


(1) (1814) 8 Campbell 514(m); 14B BR. B39 (x). 
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but that he would be liable on guantum meruit. This was stated Orvit. 

as the law in standard treatises on the law of landlord and tenant 1900. 
subsequently published, and was accepted as the correct view by Bai dharan Suge 
the Court of King’s Bench in Ireland in Grand Canal Company Maxumdar 

v. Hitsstmons (1). It was not till Baron Parke questioned the mp, iama a 
decision of Chief Justice Dallas in Reeve v. Bird (2) that the General of Bengal. 
tide turned, and the point was finally settled in Upton v. Town- Mooherjes, J. 
end (3). It would not be right ito extend the application of a Zn 
rule of this description which may often operate harshly, to 
cases to which the principle on which it is founded is clearly in- 
applicable. If a contrary view were maintained, there might be 
manifest hardship and injustice, for instance, when land has been 
diluviated and reformed, it is often a matter of considerable 
difficulty even for Courts of justice to determine whether the 
land which has reappeared is a reformation on the old site. If 
under circumstances like these, ithe landlord lets out the newly 
formed land to a stranger at the risk of the entire suspension of 
the rent of the former tenant, he may be unjustly punished when 
there was no intention on his part to commit any wrongful act 
[Henderson v. Mears (4).] It is clear, therefore, that the principle 
invoked by the defendants, namely, that as the landlord is respon- 
sible for the partial eviction of his tenant from the demised 
premises, there is a suspension of the entire rent, has no applica- 
tion to this case. The principal ground taken on behalf of the 
appellants must consequently be overruled. 

The next ground taken on behalf of the appellant is that 
although the Subordinate Judge held in this judgment that the 
defendants were entitled to abatement of rent for the lands 
originally diluviated and now no longer in their possession, they 
have not been granted this relief by reason of a clerical error in 
the decree. This contention is well-founded. The Amin who 
made the local investigation and whose return was accepted by 
the Subordinate Judge, stated that in suit No. 909, out of 
which appeal No. 856 arises, the total quantity of land was 
8 khadas and odd of which 8 kanis and odd had been washed 
away and the remaining 8 khadas and odd is in existence 
out of: which the defendants have been dispossessed from two 
khadas. The quantity of land, therefore, in the possession of 
the defendants is the difference between these two, namely, 6 
khadas and odd. The decree, however, has been drawn up 


(1) (1828) 1 Hudson & Brooke 449, (8) (1885) 17 O.B. BO. 
(3) (1834) 1 Om, & R, 81 at 88. (4) (1859) 1 F. & F, 683, 
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on the footing that the defendants had in their possession 8 
khadas and odd. Similarly in suit No. 911, out of which appeal 
No, 916 arises, the defendants are in occupation of 14 khadas 
and odd less 3 khadas and odd, that is, about 10 khadas and 
odd. But the decree has been drawn upon the assumption that 
they are in occupation of 14 khadas and odd. The learned 
vakil for the respondent conceded that any clerical error in the 
decree due to miscalculation must be corrected. This will 
accordingly be done. 

Lastly it is pointed out that, by an oversight of the Court 
below, no order has been made as to the costs of the local investi- 
gation which were deposited in the first instance by the defen- 
dants, and the burden of the whole of these costs ought not to be 
thrown upon them. This contention also cannot be resisted. 
The position taken up by the defendants in the Court of first 
instance was that the plaintiff was not, entitled to the whole of 
the amount claimed as rent because a substantial portion of the 
lands had been diluviated. This defence has succeeded and the 
plaintiff has got a decree for only a portion of the amount: 
originally claimed. It is right, therefore, that the defendants, 
should get a portion at any rate of the costs incurred by them 
in successfully substantiating their defence. In the circumstances 
of the case, the costs of the local investigation should be borne 
equally by the parties. As the whole of these costs appears to 
have been deposited by the defendant, the decree will provide 
that they will be entitled to credit for one half of this amount as 
against the plaintiff. 

Subject to the two amendments mentioned, the decrees of 
the Courts below will be affirmed and these appeals dismissed. 
As the substantial question raised by the appellants has been 
decided against them and as the amendments in the decree now 
made might have been secured by an application to the Court 
below, the appellants must pay the respondent his costs of these 
appeals. 4 
A. T. M. Appeals dismissed ; decrees amended. 
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Before Mr. Fustice Chitty and Mr. Fustice Vincent. 
ANNADA PROSAD MUKHOPADHYA 
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Dosi, construction of—Boundariss—Roni, suspension of, for eviction from part 
of domised land —Eriotion by landlord— Male fides. 

The boundaries given in a conveyance are generally the true oriterton of 
the amount of land conveyed. The true construction to be put upon a dead is 
that which will as far as possible bring its several provisions most nearly into 
harmony with one another as also with the intention of the parties. 

The rule that if a tenant has been evicted by the landlord from a part of 
the demised premises, the entire rent is suspended, is inapplicable to a case 
whore owing to a careless statement in the deed and without any mala Ades 
on the leasor’s part, the lessee was deprived of a part of the demised land. The 
lewses cannot occupy for an indefinite period a large portion of the land leased 
to him knowing that the lessor cannot put him ın possession of the remaining 
land and refuse to pay rent for the same. 

Dhunyut Singh v. Mahomed Kasim Ispahan (1) distinguished, 


Appeal by the Plaintiff. 

Suit for rent. 

The facts of the case appear sufficiently from the judgments. 
_ Dr. Rash Behary Ghose (with him Babus Basanta Coomar 
Bose, ¥ogendra Nath Mukherjee and Manmatha Nath Mukherjee) 
for the Appellant.—The case turns upon the construction of the 
lease ; whether 800 bighas, the area estimated by the otta, or 
the land contained in the boundaries, would be the demised land. 
The question is, what is the dominant description, whether 


boundaries or area? I submit, where boundaries are not clearly . 


defined, there the area prevails. The true construction to be 
put upon the deed is one which will bring all its parts into 
harmony with one’ another as also with the intention of the 
parties : see Herrick v. Stxby (2). The case of Dhunpat Singh 
y. Mahomed Kasim Ispahan (1) is apparently against me. But 
that case was decided on principles of English law ; English law 
has, however, no application in such cases in India, as it was 
based on old feudal system, whereby the vassal owed his allegiance 
to his feudal lord, and Parliament was eager to protect him ‘from 
the oppression of the great Barons. 


“A pan from Appellate Deores No. 2474 of 1007, against the decree 
8. BO wdhury, Esq., Additional District Judge of Jessore, dated the 19th 
Ag 1907, affirming that of Babu Satya Charan Gangul, Subordinate Judge 
of Ehana dated the Ist August 1908. 


(1) (1806) 1. L, B, 24 Calo, 206.- (2) (1867) L. B. 1 P. O, 488. 
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If the defendant's contention be well-founded, he would be 
entitled to have possession of the whole land for ever without 
paying a farthing, inasmuch as it is a permanent lease. Besides, 
he chose to keep possession of the 800 bighas ; he is therefore 
bound to make compensation to his lessor for this election of his, 
Suppose the tenant were dispossessed of one cotta of land ; then 
according to the case of Dhunpat v. Mahomed Karim (1), he 
would not be bound to pay anything. It is neither equity nor 
justice. I rely on the observations of their Lordships in the same 
case, reported at p. 302. 

Even in English law, there is a distinction between ‘ eviction’ 
and the “case where the landlord has not been able to put the 
tenant into possession.’ It is not suggested that my client was 
incapable of passing an interest inthe demised lands. Failure 
by the landlord to deliver possession is not eviction. Eviction 
means expulsion, and as the finding is that the tenant was never 
in possession of that part, there was no eviction. The case of 
Neale v. Mackenste (2) supports my contention. Therefore this 
is not a case of eviction, and the case of Dkunput v, Mahomed 
Kasim (1) does not apply. Suspension of rent is in the nature 
of a penalty. A dona fide mistake on the part of the lessor 
cannot be punished with penal consequences: See Foa on 
Landlord and Tenant, (3rd edition), p.154, and also the case of 
Stokes v. Cooper (3). If the tenant do not give up the residue 
from which he has not been dispossessed, he is liable for the rent 
of the land in possession: See Redman’s Landlord and Tenant, 
p. 331, and Woodfall on Landlord and Tenant, (12th edition), 
p. 518. Even upon the authority of the case of Dhunput v. 
Mahomed Kasim (1), rent ought to be apportioned as rent is 
calculated at so much per bigha: See Harro Kumari Chowdhrant 
v. Purna Chandra Sarbogya (4), as also Kali Prasanna Khasnabish 
v. Mathura Nath Sen (5) which qualified the earlier cases. In the 
present case rent could be easily apportioned. There ought to 
be an apportionment at the rate of Re. 1 per bigha. 

Mr, B. Chakravarti (with him Babus Surendra Chandra Sen, 
Ram Chandra Masumdar and Sarat Chandra Ghose) for the 
Respondent.—It is a demise of land within specific boundaries ; 
and it was not a demise of 800 bighas of land at so much per 
bigha. Boundaries must control the intention of the parties. I 

(1) (1996) I. L. B, 24 Cale. 296. i 
(2) (1886) 1 IL & W 747 (754); 48 R, B. 478 


(8) 00 8 Cam 514 (m); 14 B, E, 829 (4). 
(4) (1900) I. L, E, 38 Gale. 188, (6) (1907) L L, B, 84 Oalo, 19L 
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am entitled to all the land within the boundaries. The parties 
guarded against any possibility of hardship by covenanting 
measurement later on. I rely on the case of Dhunput v. Mako- 
med Kasim (1). The findings are sufficient in law to constitute 
eviction; see Foa on Landlord and Tenant (new edition) 
pp. 166-8, Plaintiff's suit for rent was based on the fofiah and 
kabultyat, The proposition that the tenant is liable for use and 
occupation of the land in his possession does not hold good ; 
see Woodfall on Landlord and Tenant, (17th edition), p. 607. 
The rate mentioned, vts., at so much per bigha, does not make 
it a case of apportionment: see Harro Kumari Chowdhrant v. 
Purna Chandra (2), Kadumbinee v. Kasheenath (3) and Kristo 
Soondur y. Koomar Chunder Nath (4). The finding is that the 
ard plot is within those boundaries, and that finding cannot be 
displaced in second appeal : see Ramratan v. Nandu (5). Besides, 
the suit is not for apportionment. 

Dr. Ghose, in reply.—The case of Stokes v. Cooper (6), still 
stands as good law. The case of Bhyrub Chunder v. Huro 
Prosunno (7), also supports me. There it has been held that in 
an action for mesne-profits against the landlord by the tenant, 
the portion of rent payable by the tenant ought to be deducted. 

- C. A. V. 

The following judgments were delivered 

Chitty J.—This appeal arises out ofa rent suit. The 
plaintiff sues to recover Rs. 2790-3-15 as rent with cesses and 
interest for the years 1306 to 1309 under a pottah and kabuliat 
dated 2nd Jaisto 1302 and executed by himself and the defendant 
respectively. The land leased to the defendant is described as 
Pargana Rangdia, a mehal bearing Towzi No. 163 in the district 
of Khulna, constituting a patni taluk, of which the plaintiff 
claims to hold exclusive possession. 

By the potta the land was estimated at about 800 bighas, 
150 of which were regarded as garlaik or unfit for cultivation. 
For 68 B. 17 C. 8 Ch. the defendant agreed to pay from the 
outset the full rent of Re. 1 per bigha and Road cess at $ anna 
in the Rupee. The balance of 581 B. 2 C. 8 Ch. he was to hold 

(1) (1896) L L. R, 84 Calo, 296, (8) (1900) L L, B. 38 Onlo, 188, 
(8) (1870) 18 W. R, 888. 
. (4) (1871) 15 W. B. 280. 
(8) (1901) L L. B. 19 Calo. 249 (P.0.) 
(6) (1814) 8 Campbell 514 (m), 14 R, R, 829 (a). 
(7) (1878) 17 W. B, 287, 
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rent free from 1302 to 1304, and from 1305 he was to pay a 
progressive rent upon it, commencing at 4 annas per bigha 
and culminating from 1308 in the full rent of Re. 1 per bigha. 
The 650 bighas are described as remaining after deducting about 
150 bighas of unculturable land from about 800 bighas of nont- 
tati 5. e. all sorts of mathan, kkal, khanda, hasil and patit lands 
with the exception of Aastra and brakmottar lands. The potta 
provides that whenever any quantity of land in the mehal should 
be found to be more on measurement, the defendant should pay 
a proportionately higher rent. If it should be found to be less, 
he was to get a proportionate reduction. The schedule to the 
potta gave the boundaries of the property in three lots measuring 
about 275, 190 and 185 bighas respectively. It is conceded that 
defendant is in possession of 799 bighas, 7 c, 10 ch. of land, that 


is to say, to all intents and purposes, of 800 bighas, the amount 


mentioned inthe potta. It has however been found by both 
the lower Courts that the boundaries as given in the potta, 
having special regard to the northern boundary, the Poddar’s 
Road, would include a much larger area of about 1500 
bighas in all. Speaking from the map attached to the paper 
book, defendant has possession of plots A., C., D. The boun- | 
daries would include also Ha, and Hb. to the north. It further 
appears that in Ashar 1305 plaintiff granted to one Rasik 
Lal Dutta, his nasd’s nephew, a potta of 350 bighas of land 
to the north of that leased to the defendant. It is said that 
under that potta the lessee has actually possession of nearly 
1,000 bighas, from which it is argued that there would be 
nothing strange in defendant being entitled to 1,500 bighas 
under a potta which mentioned 800. Defendant duly paid the 
prescribed rent up to the end of 1305. It is noticeable that at 
least two payments of Rs. 25 on 21st Pous 1305, and of Rs. 100 
in 1307, were made after the lease to Rasik Lal Dutta, Defen- 
dant then objected to pay rent on the ground that plaintiff had 
not put him in possession of all the land demised. Plaintiff 
accordingly on 14th April 1903 filed this suit. Both the Courts 
below have concurred in dismissing plaintiff’s suit in toto on the 
ground that unless and until defendant is put in possession of 
the whole property demised, which they find to measure about 
1,500 bighas, there must bea suspension of the rent and defen- 
dant is in no way liable to plaintiff. The only question for our 
determination is whether this view is correct. We must, I think 
accept the finding of the lower appellate Court that the northern 
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boundary of the land demised to defendant was the Poddar’s Road, 
in other words, that plots Ha and Hb should be included in his 
land, making altogether 1,500 bighas, although it is at first sight 
somewhat startling that the land which the parties calculated 
roughly no doubt, at 800 bighas should turn out to be nearly 
double that amount. It is true that speaking generally, the 
boundaries given in a conveyance are the true criterion of the 
amount of land conveyed. It is not, however, an absolutely 
hard and fast rule. The true construction to be put upon a deed 
is that which will as far as is possible bring its several provisions 
into harmony with one another most nearly the intention of the 
parties [see Herrick v. Stxby (1).] Here the learned Subordinate 
Judge is constrained to admit (1) that the question of boundaries 
in the Sunderbans is always an uncertain one, and (2) that in 
this particular case, if the northern boundary be taken as the 
road which both Courts find to be the Poddar’s Road, then the 
western boundary will be different from that given in the potta. 
In these respects the finding is open to criticism. But accepting 
it as we do, Icannot agree with the conclusion of the lower 
Courts that defendant is altogether absolved from payment of 
rent. Much reliance was placed by the respondent's counsel on 
the case of Dhunput Singh v. Mahomed Kasim Ispahan (2). In 
that case after discussing the English cases bearing on the 
question of suspension of rent in consequence. of the eviction 
of a tenant by his landlord, their Lordships declared certain 
principles, the correctness of which Ido not wish to dispute. 
That case was followed in Harro Kumari Chowdhrant v. Purna 
Chandra Sarbogya (3) and distinguished in Kah Prasana 
Khasnabish v. Mathura Nath Sen (4). Each case, however, must 


be decided upon its own facts, and IJ think that the facts of the, 


present case are so very different from the facts of the case of 
Dhunput Singh v. Mahomed Kasim Ispakan (2) as to make that 


case inapplicable here. In the first place there was here no, 


eviction or dispossession properly socalled. Nor did the defen- 
dant at the commencement ever allege it; (see para. 2 of his 
written statement). The finding of the Sub-Judge is explicit on 
the point. “There is no sufficient evidence,” he says, “of the 
actual dispossession, but it is a fact that it was defendant’s lease- 
hold, but he was not allowed possession of the land.” AH that 
can be said is that the plaintiff did not give the defendant 


(1) (1867) L. R. 1 P. O. 436. (3) (1900) I L. R. 28 Calo. 188, 
(2) (1898) L D. B, 24 Oalo, 236. (4) (1007) I, L. B 34 Oalo 191. 
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possession of land over and above the 800 bighas, though more 
was included in his lease. Secondly, defendant entered into 
possession of 800 bighas and for nearly 4 years paid rent in the 
terms of the potta. What is more, he went on paying rent even 
after he found that he was not to have this extra land. Now by 
law, the lessor is bound to put the lessee in possession of the land 
demised. That isthe general law, apart from section 108 A (b) 
of the Transfer of Property Act which does not apply to this 
case. If he failstodo that, the lessee may say “very well, I 
will surrender my lease” or he may take steps to enforce the 
contract against the lessor. He cannot, I think, say as he tries 
to say in this case that he will hold what land he has in possession 
(which after all is the exact area by measurement that he con- 
tracted for) but will hold it rent-free for all time. If knowing 
that the lessor cannot put him in possession of the remaining 
land demised, he keeps what he has got, it appears to me contrary 
to all principles of justice, equity and good conscience that he 
should not pay rent for it. It was argued that there could be no 
apportionment, because the effect of that would be to convert 
the plaintiff's suit, which is one for rent under the lease into a 
suit of another and inconsistent character, namely, one for 
compensation for use and occupation, a suit which negatives the 
existence of atenancy. Ido not think that there is any force 
in this contention. The tenancy is still subsisting and the claim 
is for rent under the lease, though inthe nature of a guantum 
meruit. It isto be observed that the rent now due from the 
defendant for the land in his possession is very nearly the actual 
sum contemplated by the lease. If he were to get possession of 


. the other 700 bighas, the rent would be largely increased. Ido 


not propose to enter upon an elaborate discussion of the English 
cases. It may be questioned how far the technicalities to be 
found in the English law should be allowed to affect the relations 
of landlord and tenant in this country. In one respect the 
principle underlying the English decisions appears to be in- 
applicable to the present case. Eviction is regarded as a wrong 
done by the landlord to his tenant, for which the performer is to 
be penalised. Here not only as I have said was there no eviction 
properly so called, but there is no proof of mala fides on the 
landlord’s part. It may be that by a careless statement of 
boundaries in the two pottas, lands which should be included in 
the defendant’s holding are also included in those of Rasik Lal 
Dutta’s. But that ia all that can be alleged against the plaintiff, 
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On the facts of this case as-admitted and.as found by the lower 
appellate Court, I think that the defendant has no defence to the 
plaintiff's suit for rent. The only point remaining for determina- 
tion is the precise amount of the defendant’s liability. Under 
the potta it is clear that he was to pay the rent at Rupee 1 per 
bigha from the outset on 68 B. 17 C. 8 Ch. with Road cess at 
4 annain the rupee. The rent and cesses in respect of the 
remaining 581 B.2C. 8 Ch. are also clearly stated in the potta. 
What is not quite clear is what is the area of the Aastra and 
brahmattar, We find that defendant admits holding 32 bighas of 
brahmattar land and no Aastra land among the 799 B. 7 C. 10 Ch. 
in his possession. The plaintiff puts it at only 14 B. of drahmattar, 
In order to avoid a reference and further delay, I propose (and 
to this the plaintiff's pleader consents) to give defendant credit 
in the present suit only for the 32 B. of drahmattar land, and to 
hold him exempt in this suit from payment of rent for the 
150 B. as specified in the potta and 32 B. brakmattar land, which 
he says, he holds, in all 182 B. For the balance, that is, for 
617 B. 7 C. 10 Ch. defendant must pay rent and cesses at the 
rates specified in the potta. Ido not think that it would be fair 
to tax defendant with interest at 12 per cent. per annum for so 
long a period. Ithink that the justice of the case will be met 
if we award plaintiff damages at the rate of 25 per cent. on his 
claim, I would, therefore, allow the appeal and pass a decree in 
favour of the plaintiff for an amount to be ascertained as above 
with costs in proportion in all Courts. 

Vincent J.—This appeal arises out of a suit to recover rent 
for the years 1306 to 1309 on account of certain lands held by 
the defendant under the plaintiff in a SRN taluk of the latter i in 
the district of- Khulna. 

The suit has been dismissed because both the lower Courts 
found that the plaintiff had interfered with the possession of the 
defendant in a part of the lands demised to him. Against this 
decision, the plaintiff apreni and a number of points are raised 
on his behalf. 

Tt is firstly argued that, in fact, the defendant is in possession 
of all the lands leased to him and that the Courts below have 
wrongly found that plots Ha, Hb of the: Commissioner's map, 
now in the possession of the plaintiffs, are included in the 
defendant’s lease, It is further argued that, in the circumstances 
of the present case, as the boundaries of the lands leased to the 
defendant cannot be accurately identified, the area stated in tha 
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lease' should `be accepted as a correct indication showing what 
lands were leased to the defendants. 

There is to my mind, little force in this contention. There 
is a finding of fact that plots Ha and Hb are included in the lands 
demised to the defendant. The northern boundary of plot 3 
of the lease is the Poddar’s Road. The position of that road 
has been ascertained and, if the position assigned to it by the 
Commissioner and both the lower Courts be accepted, plots Ha 
and Hb would apparently fall within the land leased to the 


' defendant; The learned pleader for the appellant then urges 


that 800 bighas of land were leased to the defendant and he is 
found to be in possession of 799 bighas odd excluding plots Ha 


- and Hb and that, therefore, the Court should consider, that be is 


in possession of all the lands leased to bhim. This contention 
cannot, however, be accepted ; for, it -has always been -held in 
India for obvious reasons that where there is a description of 
land in a conveyance or lease setting forth the boundaries and 
specifying the area, the land within the boundaries passes by the 
deed. In the present case the boundaries have been ascertained 
and there is no reason why the lease should not be held to cover 
all the lands included within them. It is clear also from the 
wording of the lease that it was the intention of the plaintiff -to 


- lease to the defendant the lands included in the boundaries 


stated. In the case of jungle lands in the Sundarbuns, it is so 
dffcult to survey lands that areas are always or nearly always 
entered by guess. I, therefore, think that there is no force in the 
argument of the learned pleader for the appellant on this point. 
It may also be noted that, in the case of another lease of a similar 
character, an exhibit in this case, there is a mis-statement of area 
of a far more serious character than in the lease, the subject ‘of 
this suit. 

It is then argued that, in any case, as the Courts below have 
not actually found that the plaintiff personally dispossessed the 
defendant from any of the lands demised to him and as the 
defendant has continued to occupy the remainder of the land so 
leased, he should at least, pay rent for the land in his possession, 
and it is said that the cases of Dhunput v. Makomed Kasim (1) 
and Harro Kumari v. Purna Chandra (2) referred to in the lower 
Court's judgment. were decided on principles of English law 
which are entirely inapplicable in this country. The learned 
pleader has further pointed out that the cases on which reliance 

(2) (1896) I; L, B. 24 Oalo, 296. (3) (1900) L L, 8 33 ale, 188, - 
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has been placed by the lower appellate Court are clearly distin- 
guishable from the present case. There seems to me to be much 
force in many of these contentions. The cases referred to by 
the learned Subordinate Judge are cases in which a landlord is 
penalized for a wilfully wrongful act and this, as I understand it, 
is the principle on which the English law on the subject is based. 
In the present case, there is, if I correctly interpret the judgment 
of the lower Court, no finding that the action of the landlord 
was wrongful. There was a difference of opinion between him 
and the defendant as to the actual lands leased out to the latter; 
and that is all that can be said. It seems, therefore, that it would 
be unfair to ‘penalize the -plaintiff in this case in the manner 
adopted by the lower Courts. Inthe next place, the defendant 
in this case has elected after the lands in plots Ha and Hb were 
settled with the new lessee, to retain possession of the rest of the 
land demised to him and even to pay rent for the same. The 
dispossession occurred in 1905 according to paragraph 3 of the 
written statement, Nevertheless, after this date, the defendant 
has claimed to occupy the remainder of the lands leased to him 
and is apparently now in possession of them and he has also paid 
a portion of the rent for the years 1305 and 1306 according to 
the receipts. It is not now open, therefore, to the defendant to 
allege that he cannot be made liable forthe rent of any period 
after the date on which plots Ha and Hb were leased out to 
Rasik Lall Dutt. When this new lease was effected, it was open 
to the defendant to repudiate the whole contract with the plain- 
tiff and to give up all the lands or to sue the landlord for. specific 
performance of his contract or damages and continue to occupy 
the rest of the property demised; but he cannot at the same 
time occupy for an indefinite period a large portion of the land 
leased to him and refuse to pay rent for the same. Even under 
the English law it is open to doubt if he would not, under such 
circumstances, be liable to pay compensation for use and occupa- 
tion (vide the case of Stokes v. Cooper (1) referred to in Foa on 
Landlord and Tenant p. 168 ; and certainly in India, there appears 
to beno reason why he should not be sued for rent in the ordinary 
way. The more so as it is shown in this case that, since the 
lease to Rasik Lal Dutt, the defendant has not only remained in 
occupation but has also paid rent to the landlord by which acts 
a tenancy of the lands'in his occupation is clearly established. 

Lastly it has been argued that, in the present case, there 

(1) (1814) 8 Campbell 514(m) ; 14 R. R, 899(n). 
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was no direct eviction by the landlord but that all that was found 
amounted to this that the defendant had been prevented from 
taking possession of plots Ha and Hb by a new lessee under the 
plaintif and that this would not entitle the defendant to withhold 
the payment of rent [vide the case of Kali Prasunna Khasnabish 
v. Mathura Nath Sen (1)] and it is probable that if that case was 
rightly decided this view was correct. It would appear very 
difficult to reconcile that case with the principles on which their 
Lordships acted in the case of Dhunput Singh v. Mahomed Kasim 
Ispakan (2). In the latter case, the principles of the English law 


` were followed and, if the same principles be accepted in a case 


where the tenant is ousted by a new lessee under his landlord, it 
might reasonably, I think, be said that the eviction was by the 
procurement of*the landlord (vide Foa on Landlord and Tenant 
pages 166 and 167). I am, therefore, not able to see very great 
force in this contention unless it be taken.that it was not the 
landlord's intention in granting the new lease that the prior 
lessee should be evicted but only that the title in the lands in 
dispute might be adjudicated upon in a suit between the two 
claimants. But having regard to the other points already dealt 
with, I think that, in any case, this appeal must succeed. 

It is possible that, in the case of Kali Prasanna v. Mathura 
Nath (1) their Lordships felt that it was in every way inequitable 
that no rent should be paid for lands admittedly held and, there- 
fore, they gave the plaintiff a decree and it is to be noticed that, 
even in the case of Dhunput v. Mahomed Kasim (2), a partial 
decree was awarded to the plaintiff, although really the rental 
in that suit was a consolidated rental of a putni lenure made up 
of various demands on particular villages. s 

In these circumstances, I am of opinion that the plaintiff is 
entitled to recover rent from the defendant for the lands occupied 
by him less cerlain deductions under the terms of the lease; the 
defendant is entitled to deduct 150 bighas out of the area in his 
possession on account of uncultivable lands and possibly he is 
also entitled to a further deduction on account of Aastra and 
brahmattar lands. The defendant's pleader has filed a statement 
showing there are actually no Aastra lands in the area‘now in 
occupatidn of the defendant but that 32 bighas of brahkmattar 
land are included in the said area. The plaintifs pleader con- 
sents that this area of brakmattar land should be accepted for 
the purposes of the present case. The plaintiff will, therefore, 

(1) (1907) I. L. B, "84 Calo, 19I, (8) (1806) T, L. B, 24 Calo, 296, 
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get a decree for rent of- the balance of ‘the area in the possession 
of the defendant after deduction of 182 bighas at the rates 
specified in the lease for the period claimed with damages at RE 
per cent. and proportionate costs in all the Courts. 

It may be noted that the defendant is under his kabuliat, 
liable to pay excess rent for any land found in his possession in 
excess of the area stated in the deed. It is, therefore, clear that 
the assessmént of rent in this case was to vary with the. area 
actually found to be included within the boundaries mentioned 
in the lease. 


ALT. MG l | Appeal allowed. 


Before Mr. Fustice Casperss and Mr. Fustice Coxe. 
GOPAL CHANDRA MAITY 
v. 

CHOWDHURY KRISHNA CHANDRA DAS PAHARAJ.* 
Rent, suspension of, for want of posessrion— Landlora, if bound to put his recaloi- 
trant tenaxt in posssstion— Lessor, if bound to put lessee in possession— 

' Transfer of Property Aœ (IV of 1888), Seo. 108, CH (b). 
A vendor is bound to give poacoful’ possession to his vendee, ' Bo also asa 
general rule, the lessor is bonnd, on the badie to put him in posses- 


sion of the property. 
But where on the sale of a tenanoy, the tenant caused the sale of his 


property to be set aside and was at liberty at any time to go back to the posses- 


sion of his lands and was in fact invited to do so by the landlord, and thers ` 


was nothing to shew that the landlord obstrnoted the tenant in any way, it 
was the duty of the tenant to take back his lands for which he had, virtually, 
brought an action, and if he did not do so, though formal possession -was taken 
through the Oourt the landlord was not bound to put his unwilling or recalal- 
trant tenant into possesaion of his holding before suing him for rent, 


Appeal by the Defendant. 
Buit for recovery of rent. 


The material facts and arguments appear from the judgment. 

Babus Atulya Charan Bose and Prakash Chandra Sircar 
for the Appellant. 

Babu Shoroski Charan Mitra for thé Respondent. 

The judgment of the Court was as follows: 


This is an appeal by the defendant who is a pita dat under 
the plaintiff respondent. 


H. 5. lon Be Renee Deores No. 2000 at 1006, against a decree -af 
Benen, Eai triot Judgé of MI dated the 15th August 1906, 
that of Babu Jogendra’ Nath Mitra, Subordinate Judge of Midna- 

re the 36th February 1906, 
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- On a previous -occasion, the putni was sold under the provi- 
sions of Regulation VIII of 1819 at the instance of the plaintiff 
landlord who purchased it in 1960. That sale was, however, set 
aside in May 1901 at the suit of the defendant. Thereafter, 
according to the findings arrived at in the :lower Courts, the 
plaintiff:served notices on the defendant in December 1901 and 
March 1903 bidding him resume possession of the putni taluk. |. 

It is urged on behalf of the defendant that he did not resume - 
possession, and that the mere fact that. the. plaintiff served 
certain notices on him to resume possession does not entitle the 
plaintiff to recover the rent for the years in suit, namely, 1309 
to Chait 1312. It is said that the lower appellate Court should 
have recorded a finding as to whether the defendant had, asa 
matter of fact, resumed possession of the taluk. In the next 
place, it is urged that the District Judge was in error in saying 
that the defendant omitted to produce any rent receipt and that 
thére is a receipt printed at page 15 of the Paper-book. . 

With reference to the second contention, we find that the 
document is not rent-receipt. It is a chalan of rent for Rs. 244 ; 
that is not a receipt. The District Judge was certainly entitled 
to argue that the defendant's plea had not been made out owing 
to the absence of a formal receipt. 

Coming now to the substantial contention in the case, we have 
to observe that the general principle is that a vendor is bound 


` to give peaceful possession to his vendee. So, also, ordinarily, 


the tenant goes to take.possession ; and, if he is unable to do a0, 
he invokes the assistance of his landlord, and this practice appears 
to have been present in the minds of the framers of the Transfer 
of Property Act, section 108, clause (4), of which says that the 
lessor is bound, on the lessee’s request, to put him in possession 
of the property. The circumstances of the present case are 
somewhat special; inasmuch as we are not dealing with the 
case of an initial tenancy. but of a tenant who caused the sale 
of ‘his property to be set ‘aside and was at liberty at any time to 
go back tothe possession of his lands and was. in fact invited to 
do so by the landlord. There is nothing to show that the land- 
lord obstructed the tenant in anyway or that the dotices were 
in any way served to save appearances. It was the duty of the 
tenant to take back his lands for which he had, virtually, brought 
an action, and, if he did not do so, though formal possession was 
taken through the Court in -Baisak 1311, as appears from ‘the 
judgment of. the. first. Court, to. what- reason. the delay may- 
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be attributed, we are unable to understand. On the question of 

law, we are-not prepared to accede to the contention of the 

learned vakil for the defendant that the landlord is bound to put 

his unwilling or recalcitrant tenant into possession of his holding. 
The appeal accordingly fails and is dismissed with costs. 

f ©, Appeal dismissed. 


Before Mr. Fustice Stephen and Mr. Fustice Mookerjes. 
RAJA RANAJIT SINHA BAHADUR 
v. 
BASANTA KUMAR GHOSH.* 


Suit for rooocery of posession of lands—Cisll Procedure Codo (Act XIV of 
1882), See, 19, — Ras Judioata—Adulesidility in evidence of previvus 
judg ment upon question qf titlh—Debutier estate—Ropresontation, effect af, 
of a person placed in possession by a Shobatt— Extoppel—Land common to 
tha two litigations and lands outside the former litigation—Doolslom, afoot 
of—Hvidenos Aot (I of 1818), Boo, 13. 


Buocesslve shebatts form, in effect, a continuing representation of the 
property of the idol, 

Promano Kumari Debya v, Gulab Chand Baboo (1) and Gora Chand v. 
Makhuw Lal (2) followed. 

A judgment, not tainted by fraud and collusion, and passed ina suit, in 

which the estate was properly represented, though not in the name of the 
shebait, and in whioh the necessary and proper issues were ralsed,.tried and 
decided, would operate as res judisata in regard to property common to the 
subsequent and previous litigation. 
‘A person placed in possession of the debutter ostate by the shebait for the 
time being, and authorised to deal. with the property for the benefit of the 
endowment, may be taken to have represented the estate, and it would be con- 
trary to sound legal principles to hold that the same man should have to prove 
again and again in suocessive soits that the piece of land held by him as his 
own did not form part of the debutier estate; and a decision passed in a 
previous suit brought in the interests of all future successors to the shebait- 
ship consequent on the jural relation between the office and the land is binding 
an the successors, 

Venkyys V. Suramma (3), “Radhabed v. Anantras Bhagvant (4) jeter to. 

< An estoppel may be hinding notwithstanding that-the suit which raises 
it relates to a different property, : 

Raja of Pittapwr v. Raja Rao Buchi (5) followed. 

* Appl from Ap Decree No. 474 of 1996, against the deareo of 
Arthur Boodsve, Taq, (strict Judge of Birbhum, dated the 4th January 1906, 
reversing that of Baba Syam Oband Boy, Subordinate Judge of Birbhum, 
dated the Bist March 1902, 

(1) (1975) L. B. 21. A, 145. (8) (1889) L. L. R.I Mad, 283. 

(2) (1907) 60 L J. 404 (407). (4) -(1885) I. L, R. 9 Bom. 188.- 

(5) (1884) L. R, 12 I. A. 16. 
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For purposes of res judicata, it is not essential that the subject matter of 
Litigation should be identfoal with the subject matter of the previous suit of 
which the adjudication is made the foundation, l 

Krishna Behari v, Buawari Lell (1), Soorjomonse Y. Suddanuad (3), 
Bundhya Mala y Dabi CAurn (3), Ananta Balacharya y. Damodhar Makund (4), 
Dinkar Ballal Ohahradso v Hari Sridhar Apts (5), Sitanath v. Basudeb (6), 
and Balbishan vy, Kishan Lal (7) referred to. 

A decision as to boundaries. between disputed lands in a previous sult is 
not conclamve in a subsequent litigation in respect of other lands, although in 
the previous litigation the boundary line between the two villages concerned had 
been incidentally ascertained. 

Moni Roy v. Rajbunsee Kooer (8) referred to, 

To ascertain the precise scope of the former litigation and to ascertain 
the question which was raised and decided, reference may be made not merely 
to the decree but also to the judgment, and, if need be, to the pleadings 
themselves, 


Surfiram v. Barhanmdoo (9), Kurratulaix v. Peara Sahob (10) referred to. 

The determination of the boundary between iwo parcels of land may very 
well have an umportant bearing upon the question of boundary of an adjoln- 
ing parcel, The decision in» previous suit would be admissible to this extent 
namely, to shew that on that occasion the title which is subsequently asserted 
was alleged ; on this ground alone the previous Judgment would bo admissible 
under seotion 18 of the Evidence Act, 

Ram Ranjan v. Ram Narain (11), Bhitto v, Kasko (12) and Denomoni v. 


| Brojo Mohini (18) referred to. 


Axbinash Chandra v. Paresh Nath (14) explained. 
Tepa Khan v. Rajani Mohun Das (15) distinguished and explained, 


Appeal by the Defendant. 
Suit for recovery of possession of land under a lease-hold grant, 


The facts of the case appear fully from the judgment. 

Dr. Rash Behary Ghose and Babus Lalmokan Doss, Satis 
_Chandra Ghose and Priya Sankar Mazumdar for the Appellant. 
<. Babus Jogendra Chandra Ghose and Akhil Bandhu Guha, 
-for the Respondent. i 

G A. V. 
(d) (1875) I. L, B 1 Oalo. 144; L. B. 2 L A. 2388. 
(2) (1873) 12 B. L. B, 804. (8) (1900) 2 0. L, J. 540. 
(8) (1881) I. L. B 6 Oale. 715, (7) (1888) L L. B. 11 All. 148 (1583. 
(4) (1888) I, L, B, 18 Bom, 25 (38). (8) (1876) 25 W. B. 898. . 
(5) (1889) I. L. B. 14 Bom. 206. (9) (1905) 10. L. J. 387 (349). 
(10) (1905) L. R. 32 I. A, 244 (255); 1 O. L. S. 594. 
(11) (4894) 22 L A, 60; I. L. R. 22 Oslo. 588. 
(12) (1886) M L A. 10; 1 0, W. N. 365. ~ 
(18) (1901) 29 L A. 24. 
(14): (1904) 90. W. N, 402. : 
(15) (1898) I. L. B.25 Calo. 522, - 


Vou. IK.) ‘nak count. 599 


The judgment of the Court was delivered by (YI 
Mookerjee J.—This is in appeal on behalf of the zemindar 1908. 
defendant in an action for recovery of possession of land - Raja Renal 4 Sinha 
commenced against him by the plaintif respondent. The 
plaintiff claims title to the disputed land under leases granted Piana. "Kamar 
by one Chand Mandal who holds under a putni created in his Ghose. 
favour so far back as 1853 by the predecessor in title of the Apri, 7. 
appellant. The putni lease contained a reservation under which 
“the reserved forest and the service lands of the guards of the 
forest existing of old” were excepted from the grant. The 
controversy between the parties raises the question, whether the 
lands in dispute fall within or without the reserved forests. The 
plaintiff asserts that the-lands are outside the reserved forests 
and are included in the grant which is the foundation of his title. 
He further alleges that he and his predecessors have been in 
adverse possession of the disputed land as part of the grant for a 
time much longer than the statutory period and have consequently 
acquired a right to hold the same as part of the leasehold grant. 
The defendant zemindar on the other hand asserts that the lands 
are part of the reserved forest and bave been enjoyed as such by 
him and his predecessors for many years past. The Court of first 
instance found in favour of the plaintiff that the lands were 
included inthe putni grant, and that even if they were not 
included, the plaintiff has by prescription acquired an indefeasible 
right to hold possession thereof. Upon appeal, the District 
Judge dismissed the suit on two preliminary grounds, namely, 
that the suit was bad for misjoinder of parties and causes of 
action and that-the plaintiff had no interest in the property 
claimed as he was a benamdar for his wife. Upon appeal to this 
Court, that decision was reversed, and the case was sent back to 
the District Judge in order that it might be heard on the merits. 
The District Judge has now affirmed the finding of the 
Subordinate Judge that the disputed land is included in the 
grant which is the root of the title of the plaintiff. He has also 
found that the plaintiff and his predecessors had possession as 
alleged by them. The zemindar defendant has appealed to this 
Court and on his behalf the decision of the District Judge has 
been challenged substantially upon two grounds, namely, frst 
that the decision in the suit of 1883 does not operate as res 
judicata, and’ secondly that the decision is not even admissible in 
evidence upon the question of title. 
As regards the first objection taken on behalf of the 
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appellant, it is necessary to explain the circumstances under which 
the litigation of 1883 was commenced. It has been stated to us 
that Hanumunt Singh, the founder of the family to which the 
appellant belongs, left a widow Rani Fulkumari and a son Raja 
Kissen Chand. -Kissen Chand left a widow Luchmi Kumari. He 
had also two sons, namely, Kirti Chand, who married Jamuna 
Kumari, and Udoy Chand who married Subhadra Kumari. The 
appellant Raja Ranajit Sinha is the adopted son of Kirti Chand. 
It appears that in 1854 Fulkumari created an endowment which 
included the zemindari of which the disputed land originally 
formed a part. In 1865 Lachmi Kumari, the daughter-in-law of 
Fulkumari who was in possession of the properties under the 
terms of the will, executed an arfanpawa in favour of her two 
daughters-in-law, Jamuna Kumari and Subhadra Kumari, who in 
their turn executed an angtkarpaira in favour of their mother-in- 
law. In 1887 Lachmi Kumari executed a will in which she made 
various dispositions of her estate inclusive of the debutter pro- 


.perties. Under this will, the appellant was appointed shebait of 


the debutter properties. The will recites that on the 22nd February 
1879 Lachmi Kumari had executed an arpannamah in favour of 
her daughters-in-law under which she had authorised them to 
make, acquire and grant settlement, etc., in respect of the debutter 


properties although she had not vested them with the right of 


shebait or any right of proprietorship or possessory title in them. 
This arfannamah has not been produced before this Court but 


„the will recites that in accordance therewith the Court of Wards 


held possession of the debutter properties and administered the 
same on behalf of the two daughters-in-law. During the period 
that the Court of Wards was thus in possession of and adminis- 
tered the estate, a litigation was commenced in 1883 against the 
putnidar of 1853 and his representatives by the Court of Wards 
as the next friend of Rani Subhadra Kumari. The object of this 
litigation, was to recover possession of a large tract of land which, 
it was alleged, was really a part of the reserved forest and was 
not included in the grant of 1853, but had been illegally taken 
by the putnidar. The litigation was carried on to this Court and 
the judgment of this Court which has been produced before us 
was delivered on the 1st December 1885. The substantial con- 
troversy between the parties is as to the precise effect and bearing 
of this judgment upon the matters now in dispute. It bas been 
found concurrently by the Courts below that a considerable 
portion of the land now in dispute formed the subject-matter 
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of the litigation of 1883 and at that time was found to be included 
in the putni grant and outside the limits of the preserved forest. 
Themaps on the record obviously support this conclusion and 
show that a small portion only of the land now claimed was not 
the subject-matter of the dispute in the previous litigation. The 
effect of the decision has to be considered ‘from two points of 
view which are stated in the two grounds taken before us. As 
regards the land common to the present and the former litigation, 
the contention on behalf of the respondent, which has found 
favour with the Courts below, is that the matter is res judicata. 
As regards the lands which are not so common, the contention on 
behalf of the respondent is that the judgment, if not res judicata, 
at any rate, affords strong evidence in support of his claim. We 
are now concerned with the first of these points only and shall 
deal with the other when we come to consider the second ground 
of appeal. It was suggested on behalf of the appellant that he 
did not claim through, and is not the representative of, Rani 
Subhadra Kumari and is consequently bound in no way by the 
decision in the suit of 1883. This contention was overruled and 
in our opinion rightly overruled, by the Courts below.. It is not 
necessary for our present purposes to examine the precise legal 
effect of the successive documents by which the debutter was 
created and under which the devolution of the shebaitship took 
place. It is sufficient to hold that in 1883, when the previous 
litigation was commenced, Subhadra Kumari, under the arpan- 
nama of 1879, had authority to represent the debutter estate 
and that as a matter of fact she did represent that estate. She 
undoubtedly sued in her capacity as representative of the estate 
and there can be no question that the Court of Wards who 
carried on the suit as her next friend, held possession on her 
behalf and was in fact and in law the administrator of the estate. 
Under such circumstances it is impossible to hold that the estate 
in the hands of the appellant is not bound by that judgment. 
If -the previous litigation had been brought by the then shebait 
Lachmi Kumari, there could not have been any possible contro- 
versy that the decision would be binding upon the present appell- 
ant as shebait on the principle explained by their Lordships of 
the Judicial Committee in Frosunno Kumari v. Golab Chand (1) 
and by this Court in Gora Chand Leoki v. Makhan Lal (2), that 
the successive shebaits formed in effect a continuing representation 
of the property of the idol. This is of course subject to the 


(1) (1875) L, B21. A 148. (9) (1907) 6 O. L, J, 406 at 407, 
} . 4 


601 


Orvtn. 


“1908. 


Soomro 


Raja Ranajit Sinha 
B ur 


v. 
Basanta Kumar 
Ghose. 


Weokerjeni J. < 


THR OALOUTTA LAW JOURNAL. [ Vor, IX 


qualification that the judgment relied on is untainted by fraud 
and collusion and that the necessary and proper issues were 
raised, tried and decided in the suit. No suggestion has been 
made that any exception can be taken to the judgment in the 
litigation of 1883 on any such ground. The only question is 
whether the circumstance that the suit was not commenced in 
the name of the shebait but in the name of Subhadra Kumari 
affects the binding character of the judgment. Upon the facts 
placed before us, it is difficult to say that it does, for so far as 
we can judge from the materials before us, Subhadra Kumari 
was in possession of and represented the debutter estate. To 
use the language of Mr. Justice Muthuswami Ayyar in Venkyya 
v. Suramma (1), the previous suit was brought in the interest of 
all future successors to the shebaitship consequent on the jural- 
relation between the office and the land, and the decision passed 
therein is, therefore, binding on the appellant. To put the matter 
in another way, as, the then shebait placed Subhadra Kumari in 
possession of the debutter estate and authorised her to deal with 
the property for the benefit of the endowment, she may be taken 
to have represented the estate ; and as observed by Mr. Justice 
West in Radhabat y. Anantrav Bhagvant (2), it would be contrary 
to sound legal principles to hold that the same man should have 
to prove again and again in successive suits that the piece of land 
held by him as his own did not form part of the debutter estate. 
‘We must consequently hold that so far as the lands common to 
the present and the previous litigation are concerned, the deci- 
sion in the suit of 1883 must be taken to be res judicata. 

The second ground raises the question whether the decision 
in the suit of 1883 in any way affects the title to lands which 
were not then in controversy. The Courts below were inclined 
to adopt the view that even in respect of these lands the decision 
operates as res judicata. In this Court this view has been con- 
troverted on behalf of the appellant on the ground that the 
doctrine of res judicata has no application inasmuch asthe subject 
matters are not identical. This, however, is a reason which is 
obviously untenable. It has been ruled by the Judicial Committee 
in the case of Raja of Pittapur v. Raja Rao Buchi (3) that an 
estoppel may be binding notwithstanding that the suit which raises 


Jit relates to a different property. For instance, a question as to 
‘the validity of an adoption may be finally decided in a suit in 
' which the controversy relates to one property alone [Krishna 


(1) (1889) I, L. R. 19 Mad, 385. (1885) I. L, B. 9 Bom, 198, 
(8) (1864) L. B. 13 L A, 16; L, B, 8 Mad, 219, 
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Behari v. Bunwari Lal(1) and Soorfomonee Y. Suddanund (a)]. 
In the same manner, an issue as to the factum or validity of a 
lease or of a partition may be decided conclusively in a litigation 
which covers only a portion of the property. [Sundhya Mala v. 
Dabi Churn (3), Ananta Balacharya v. Damodhar Makund (4), 
Dinkar ‘Ballal Chakradev v. Hart Sridhar Apte (5), Sita Nath v. 
Basudeb (6)]. In other words, as put by Mr. Justice Mahmud in 
Balkishan v. Kishan Lal(7), there can be no doubt that for 
purposes of res judicata it is not essential that the subject-matter 
of litigation should be identical with the subject-matter of the 
previous suit of which the adjudication is made the foundation, 
If, therefore, the identity of subject-matter is not essential, it is 
impossible to say that the decision in the suit of 1883 does not 
operate as res judicata merely on the ground that it related in 
part to another tract of land.’ The essential question is, whether 
in respect of the lands which are not common, the question of 
boundary between the lands granted and ‘the land reserved was 
directly and substantially in issue in the former suit. If it was, 
the matter would be res judicata ; if it was not, the principle of 
res judicata would have no application. This is well illustrated 
by the case of Moni Roy v. Rajbunses Kooer (8). There it was 
held that a decision as to boundaries between disputed lands in 
a previous suit was not conclusive in a subsequent litigation in 
respect of other lands, although in the previous litigation the 
boundary line between the two villages had been incidentally 
ascertained, It is, therefore, necessary to examine the precise 
scope of the former litigation, and to ascertain the question 
which was raised and decided: and this must be determined by 
reference not merely to the decree, but also to the judgment, 
and, if need be, to the pleadings themselves [Surytram v: Bar- 
‘hamdeo (9), Kurratulain v. Peara Saheb (10)] ; unfortunately, how- 
ever, the only document which- has been produced before this 
Court, is the final judgment of the High Court in the previous 
litigation, and all we can gather from that judgment is, that 
although, a question was raised as to the boundary between the 
lands granted in putni and the lands reserved as part of the 


(1) (1875) L L. B, 1 Calo, 144; LL R 2I. A 888, 
(2) (1978) 12 B. L. B. 304. (6, (1900) 3 0. IL, J, 540 4 


(3) (1881) I. L. B. 6 Oalo. 715. JAM) (1888) I. L. B, 11 AlL 148 (186). 


(4) (1888) L L. B, 18 Bom 35 et 88. (8) (1878) 25 W, B. 898- 
(5) (1889) I. L. B. 14 Bom. 206. (8) (1908) 1 O. L. J. 887 at 849. 
(10) (1905) L, R. 83 I. A, 344 (955). 
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preserved forest, the question was decided only with reference. 
to the lands then in dispute. Under these circumstances, we 


it Binh, must hold that the respondent who relies on the doctrine: of 


"Raja Ranajit 8 


* 
Basants Kumar 
Ghose, 


Mooksrjes, J 


res judicata, has not been able to satisfy us that the principle is 
applicable in respect of lands which are not common to the’ two 
litigations. The question, therefore, which is ‘raised in thé 
second ground of appeal, still remains, namely, whether the 
judgment in the litigation of 1883 though not operative as’ res 
judicata, is not admissible in evidence. It was suggested on the 
authority of the case of Zepukhan v. Rajani Mohun Das (i) that 
in so far as the subject-matter of the two suits was not idedti¢al; 
the previous decision was not even admissible in evidence. at 
case, however, as is clear ftom an examination of the judgment, 
does not lay down any universal principle that if the subject+ 
matters are different, the previous decision is necessarily inadniis- 
sible. In the circumstances of the case then before the Court; 
it was held that the titles to the two shares were distinct and 
consequently a -judgment regarding the one might not be relė- 
vant and admissible as evidence with regard to the other. Here, 
however, the position is different. The determination of the 
boundary between two parcels of land may very well have an 
important bearing upon the question of boundary of an adjoining 
parcel. In any event, the decision in the previous suit would 
be admissible to this extent, namely, to show that on that occasion 
the title which is now asserted was alleged. On this ground 
alone, the judgment would be admissible under section 13° of the 
Evidence Act [Ram Ranjan v. Ram Narain (2), Bhitto v. Kesho (3), 
Dinomont v. Brojo Mohini (4)]. Even if, as held by Mr. Justice 
Geidt in Anbtnask Chandra v. Paresh Nath (5), the judgment 
is not admissible in proof of all the facts found therein, it would 
be admissible for the limited purpose we have indicated. We 
are, therefore, unable to say that the Courts below have erred 
in treating the judgment as admissible in evidence. 

The result, therefore, is that the decree made by the District 
Judge must be affirmed and this appeal dismissed with costs. 


Appeal dismissed. 


(1) (1898) L L. R. 25 Calo. 522. | 
(2) (1894) L, B. 33 I. A. 60: L L. B 98 Oale 588. 

(8) (1996) L. B. 34 I. A. 10; 1 0. W. N. %6. 

(4) (1901) L. B: 29 L A. 24 » (5) (1904) 9 0. W. N.-403. 
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APPELLATE CRIMINAL. 


Before Mr. Fustice Casperss and Mr. Fustice Ryves. 
_ THE KING EMPEROR 


v. 
; DEBENDRA PERSHAD.* | 
Penal Code (Ax XLV of 18600), Seo, £20-—Choating —Deoaption—Iniention— 
i Tims when delivery is made, 

Accused falsely representing himself to be the manager of an estate in- 
duced one G to borrow some money and pay it to him as advance of security 
money to be deposited fora post promised by him to@ He then put off G 
from time to time and at length when he was found ont, he promised to return 
the money : 

Hold, the offence of cheating was completed as soon as the accused 

obtained the money by a promise which he knew he oould not fulfil. 
' The fact that long afterwards the accused paid back under pressure, a 
part of the money, didnot in any way affect his criminality. The test of 
criminality is what was in his mind at the time when the money was given to 
him and whether he at that time intended to repay the same, 


Appeal by the Local Government against an appellate 
order of acquittal. 

Charge of cheating and thereby inducing delivery 
of property. 

The facts and arguments appear fully from the judgment. 

The Advocate-General (Mr. Sinha) and the Deputy Legal 
Remembrancer (Mr. Orr) for the Crown. 

Messrs. Hug, Lal and Babus Dwarkanath Mitter and 
Kulwant Sahay for the Accused. 
i 1 z G A, V. 
The following jadgment was delivered : 


This is an appeal by the Government of Bengal against the 
judgment and order of the learned Sessions Judge of Dar- 
bhanga, dated the 23rd September 1908, allowing the appeal of 
Debendra Persad who had been convicted by the Subdivisional 
Magistrate of Samastipur on the 5th August 1908, under 
section 420 of the Indian Penal Code and sentenced to undergo 
‘nine months’ rigorous imprisonment and to pay a fine of Rs. 300, 
or in default thereof, a further term of three months’ rigorous 
imprisonment. 

*Govemmment Appeal No. I of 1909, against the decision of the Bessions 


ee Durbhunga, dated the 28rd tember 1906, reversing that of the 
Hubdivisional Magistrate of Samaatipur, c | the Bth Angust 1908. 
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CRIMINAL, The facts of the ‘case have been set out with very great care 

1909. in the exhaustive judgment of the Subdivisional Magistrate. 
For the purposes of this appeal, it is not necessary to recapitu- 
late all the facts. The case for the Crown, stated briefly, was as 
follows: The accused Debendra Persad, early in 1907, went to 
the shop of J. Bryan, a tailor in-Allahabad, and ordered a suit of 
clothes stating that he was the dewan of the Narhan estate. 
He paid for the clothes subsequently and took them away. On 
the 31st May, Bryan received a letter from the accused offering 
him a post of Sub-Manager on a salary of Rs. 250 a month, 
rising to Rs. 350 with cash security of Rs. 1,0co, of which a 
third was to be paid in advance along with the application. He 
states in that letter— I am the man to dispose of this applica- 
cation and you will have to work under me,” As Bryan had no 
desire to apply for the post, he put the letter aside. Sometime 
afterwards, it occurred to him that a friend of his, one Grindolph, 
the complainant in this case, might care for the job as he was 
then looking out for work. He gave the letter to Grindolph 
together wlth a letter of introducticn to Debendra Persad. 
This was in September and, as according to Debendra Persad’s 
letter, the last date for making an application was stated to be 
the 15th September, Grindolph immediately made arrangements 
with a friend of his to raise the necessary security money and 
started off to interview the accused, carrying with him both the 
letters. At the interview, Gindolph swears that the accused 
gave him to underatand that he was dewan in the employ of the 
Rani of Darbhanga and repeated the promises made in his 
letter to Bryan emphasizing again the necessity of an advance 
of the security money being made with the application for the 
post. Grindolph returned to Allahabad and, after a long corres- 
pondence between him and the accused, whose letters are on 
the record, he took a loan from a local Bank and remitted 
Rs. 200 to the accused by a telegraphic money-order. The 
accused’s receipt of the money is on the record. Grindolph 
waited in vain forthe appointment. The accused assured him 
in many letters that he would get the appointment and that the 
only cause of the delay was that the Rani had gone on a pilgrim- 
age. So confident was Grindolph of the bona fides of the 
accused's assertion that he would very shortly get the post that 
he sold off all his furniture by auction. As there was still 
further delay, he againwwrote to the accused who, in order to 
allay his suspicions, arranged a meeting at the waiting room 
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of Bankipore Railway station between Grindolph and a person 
whom the accused described as Her Highness’ cousin. On the 
4th March 1908, after nightfall, a native gentleman appeared at 
this waiting-room and was introduced by the accused to 
Grindolph as Her Highness’. cousin. This person told him that 
the Rani would return by-about the middle of March, and that 
he must wait till then. Later on, on the 24th March, in conse- 
quence of a telegram sent by the accused, Grindolph went to 
Hajipore Dak Bungalow and met the accused who informed him 
that the Rani was about to return and that he would be appointed 
on the day following her return. The accused told Grindolph 
in the meantime to go back to Allahabad and destroy the corres- 
pondence and, in future, to address letters to him in the name 
of Ramji Prosad. Subsequent letters from Grindolph to the 
accused were so addressed. To cut a long story short, Grindolph 
lost patience and demanded back his money under threat of 
legal proceedings. The accused promised to pay.by the 30th 
April positively, but did not do so. Then at the intervention of 
some friends of the accused, he agreed to repay the money by 
monthly instalments of Rs. 50. One such instalment was paid, 
and that was all. The rest has not been paid up to date. The 
.case was initiated by the police. They were investigating another 
similar case of cheating in which one Wade was the complainant. 
That case was actually started but, owing to the fact that Wade: 
had taken up an appointment on a railway in Madras, and could 
not easily come away, that prosecution was dropped. In the 
course of the investigation, however, the police came to hear 
of the accused’s dealings with Grindolph. The story for the 
prosecution is corroborated at almost every step by the letters 
written by the accused himself. It has been proved that the 
accused at that time had no connection whatever with either 
the Narhan or the Darbhanga estate, and that at neither place 
was there a post vacant such as was described by the accused. 
The accused put in no defence whatever. He declined to make’ 
a statement and called no witnesses. This case came on for 
hearing after the appellate Court’s judgment, in the case insti- 


tuted on the complaint of J. Boodrie against the accused, had- 


been delivered. In that case besides the direct evidence of the 
complainant with reference to the fraud eommitted on him, 
evidence of similar frauds, or attempted frauds, by: the accused- 
on other subordinate railway officials was tendered and accepted 
in evidence. As, however, the learned Sessions Judge in his’ 
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judgment’ in that case held such evidence to be inadmissible, ho 
evidence of that kind was produced in this case. The Subdivi- 
sional Magistrate, after analysing the whole evidence very tare- 
fully has come to the conclusion that Grindolph borrowed Rs. 200 
and remitted the sum to the accused in consequence of the latter's 
falsely informing him that he was Manager to the Rani of 
Darbhanga and would obtain for him a lucrative post under him- 
self, provided a part of the security demanded was paid to him 
in cash at once. He has held on this evidence that the accused 
was guilty of the offence punishable under section 420 of the 
Indian Penal Code. On appeal, the learned Sessions Judge 
disposed of the ‘case very shortly, being of opinion that no 
criminal offence was made out on the evidence because, appa- 
rently, the complainant admitted that, when he went to see the 
accused, he understood that if he did not get the appointment, 
he would get the refund of his money and it was admitted that, 
on the complainant’s not getting the appointment, ‘a refund of 
the money commenced, though after delay.” He goes on to 
say; “The allegation (we presume of the accused) was not a 
definite promise of the post on payment of money, but the 
impossibility of getting the post without such payment, It thus 
becomes immaterial whether there was any truth in the other 
alleged statements of appellants, such as, that he was a Rani’s 
dewan or that he really had an appointment under his control. 
The arrangement between the parties was that complainant 
would get either the post or a refund of his money. -There is 
nothing fraudulent in an arrangement of this description and 
there can be no conviction for cheating. The record has been 
burdened with much irrelevant matters relating to the steps taken 
by complainant to borrow the money and to his conversation 
with various people and altogether undue prominence seems to 
have been given to the case.” This is practically, the whole of 
the judgment, and we think it does scant justice to the very great 
care taken by the Subdivisional Magistrate who tried the case. 
We cannot at all agree with the conclusion at which the 
learned Sessions Judge has arrived. It seems tous to be estab- 
lished on the evidence that the accused obtained Grindolph’s 
money by a promise which he knew he could not fulfil, and the 
fact that, long afterwards, under pressure the accused paid back 
a quarter of what he had received, can in no way affect his crimi- 
nality, The test of the accused’s criminality is not what he did 
months afterwards under pressure, as we have said, but what was 
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in his mind at the time when, and under what circumstances, 

the money was given to him by Grindolph and whether the 

accused then intended to repay the same. He knew of Grin- 

dolph’s straitened circumstances and probably thought, as indeed 

was the case, that he would not think it worth his while to incur 
- the expense of a criminal prosecution or a civil action. 

On behalf of the accused in this Court it has been urged that 
no inducement was held out by him to Grindolph. The induce- 
ment, if any, was addressed to Bryan, and the accused cannot be 
held responsible if Bryan sent on the letter to Grindolph. It was 


Grindolph who came to the accused, and not the accused who 
went to Grindolph. In our opinion, there is no force in these. 


arguments, because, at the first meeting between Grindolph and 
the accused, the latter verbally confirmed the contents of the 
letter, and it was only after this conversation and the passing of 
a considerable amount of correspondence between the parties that 
Grindolph actually borrowed and sent the money to the accused. 
The second argument addressed to us was that the letters of 
the accused to Grindolph had not been proved. What happened 
.at the trial was this. The complainant produced the letters and 
-said he had received them from the accused. The accused was 
for six months working asa natb teksildar on the famine-relief 
work in Darbhanga in 1907 immediately under the prosecution 
witness No. 8 who deposed that he was perfectly familiar with 
the accused’s hand-writing and swore toa large number of the 
letters on the record being in his hand-writing. He was not 
attacked in cross-examination on this point, and the accused him- 
self has no where denied that he was the writer of those letters. 
The Subdivisional Magistrate had the whole series of the letters 
forming the correspondence before him and he came to the con- 
clusion that they were all written by the accused. Under these 
circumstances we think there is no force in this argument either. 
For these reasons, we allow the appeal and setting aside the 
order of acquittal, restore the order of conviction under section 420 
of the Indian Penal Code recorded by the Subdivisional Magis- 
trate of Samastipur. 
We reserve for future consideration the question of sentence. 
Let a Rule issue returnable in ten days for the accused to show 
cause why the sentence should not be enhanced, meanwhile, the 
accused will be recommitted to custody. 
N. K. B. | Appeal allowed ; accused convicted, 
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Before Mr. Fustice Casperss and Mr. Fustice. Ryves. 
THE KING-EMPEROR 


v. 
DEBENDRA PERSHAD." 


Penal Oods (Act XLV of 1800), Seo. 490—COhesating— Evidence Act (I of 1878), 
Soor, 14, 15—Intention—Stais of mind— Bvidenoe of intention—Bridonce as 
to previous or subsoquent aots forming ons series of transactions—Admis- 
sibility of svidonce. 

Accused was charged with deceiving one B by leading him to believe that 
he could secure an employment for him and with thereby inducing B to give 
him some money, Evidence was given to shew that this transaction with B 
was one of a series of similar frauds practised by the accured upon various 
other persons : 

Held, (on a review of the English decisions) that such evidence was admissible. 

Section 15 of the Evidence Act isan application of the general rule laid 
down in section 14 and it is not necessary under the section that all the acts 
should form pert of one taansaction, but if they form part of a series of similar 
ocourrenoes, such acts may be proved. 

Where the particular transaction is one of a series of similar frauds, evidence 
of the other frauds is admissible to prove the intention of the accused in the 
partionlar case. 

Queen v. Francis (1), Queen v. Rhodes (3), Queen v. Ollis (8), King v. 
Wyalt (4), Xing v. Bond (5), Quecn-Rinpress v. Vafiram (6) and Att Genl, v, 
Makin (7) relied upon, 

R. v, Holi (8) not followed. 


Appeal by the Local Government. 
Charge of cheating. 


The facts and arguments appear fully from the judgment: 
The Advocate-General (Mr. Sinha) and the Deputy Legal 
Remembrancer (Mr. Orr) for the Crown. 


Mr. Hug, Mr. P. Lali, Batu Dwarka Nath Milter and 


Babu Kulwant Sahay for the Accused. 


G. A. V, 
The judgment of the Court was as follows : 


This is an appeal by the Local Government of Bengal against 
the appellate judgment'of the learned Sessions Judge of 


` Darbhanga, dated the 23rd July 1908 setting aside the conviction 


* Government Appeal No. 2 of Da, against the deolslon of the Besslong 


uly, 1808, reversing that of the Sub- 
divistonal Magistrate of Samastipur, dated the ra July 1908. 


(1) 2 Orown Cases Res. 128. (5) (1906) 2 K. B. 389, 
(2) (1899) 1 Q. B. 77. (6) (1893) L L. B. 16 Bom. 414, 
(8) (1900) 2 Q. B. 758. (7) (1894) App. Cas, 57. 


(4) (1904) 1 K. B. 188. (8) Bell’s Cr. Cas. 280. 
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of Debendra Persad who had been convicted by the Sub-divisional 
Magistrate of Samastipur on the 3rd of July 1908 under section 420 
of the Indian Penal Code and sentenced to undergo rigorous 
imprisonment for four months and to pay a fine of Rs. 300 or, 
in the event of non-payment,to an additional term of three 
months’ rigorous imprisonment. 

We have heard the learned Advocate-General on behalf of 
the Crown and the learned counsel for the accused. The facts of 
the case are set out carefully and accurately in the judgment of 
the Sub-divisional Magistrate and we do not propose to recapi- 
tulate them at length. Stated briefly, it appears that, on or 
about the 26th of January 1908, the accused, who was then 
travelling by train in a second class compartment at Bazidpore 
Station, sent for one Boodrie who was then acting as the guard 
of the train. He told Boodrie that he was the dewan of the 
Narhan Raj estate, and that the post of manager to the estate, 
carrying a monthly salary of Rs. 300 was vacant, and asked him 
if he knew of any one with suitable qualifications for the post. 
Boodrie said that he himself had some experience of zemindary 
work and would like to obtain the post for himself but stated 
that he would be quite unable to give the security of Rs. 1,600 
which, the accused said, must be given. The conversation was 
renewed when the train stopped at Sonepur Station, where 
Boodrie said he could give Rs. 7o as security, and the accused 
agreed to accept it if more was not available. On the next day 
Rs. 7o was sent to the accused by Boodrie by money-order, 
and the accused received the money and acknowledged it by 
a letter on the record. To put the matter shortly, after some 
correspondence, at an interview arranged at Hajipore Dak 
-Bungalow by the accused, Boodrie was given to understand that 
the Rajah was willing to accept Rs. 100 as security and Rs. 30 (to 
complete this sum) was on the 14th of February, despatched 
to the accused, and its receipt by him has been proved. On a 
subsequent occasion, Boodrie overheard a conversation among 
some railway men connecting the accused’s name with alleged 
fraudulent advertisements for a manager on Rs, 300. His 
suspicions were aroused and he informed the police. Boodrie 
swears that he believed the accused’s statement that he was 
dewan of the Narhan estate and was in a position to obtain for 
him the post of manager on Rs. 300 a month and that it was in 

- consequence of this that he sent the accused the sum of Rs. 100. 
The substantial accuracy of Boodrie’s evidence as to the first 
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conversation between him and the accused at Bazidpur Station 
is corroborated by the statement of Nawab Thakur who was the 
brakesman of the same train and was with Boodrie at the time. 
It has also been proved that the accused at that time was not in 
any way connected with the Narhan estate, although there is 
evidence that he had some two or three years previously been 
dewan for a short time. It is also proved that the estate was then 
under the Court of Wards and there was no post of manager 
or other post with a salary of Rs. 300 vacant. It is admitted 
that the accused received the sum of Rs. I00 and that he has 
not repaid any portion of it though a refund had been demanded. 

On these facts alone, it seems to us that the offence of 
cheating has been made out. In the Court of the Sub-divisional 
Magistrate, however, other evidence was tendered to show that 
the accused had obtained or attempted to obtain, at or about 
the same time, sums of money from other persons under very 
similar circumstances, that is by falsely alleging himself to be the 
manager of one estate or another and offering to obtain posts 
under himself in the particular estate, and had thereby induced, 
or attempted to induce, other persons to advance him sums of 
money by way of security. Objection was taken at the trial to 
the admission of this evidence. The Subdivisional Magistrate 
however, admitted it under the provisions of sections 14 and 15 of 
the Indian Evidence Act. That evidence may be summarized as 
follows : About the.end of January or beginning of February 1907, 
the accused accosted one Abhoy Chundra Ghose who was then 
station master at Kishunpur and told him that a post’ of 
tehstidar on Rs so per month was vacant in the estate of Rai 
Durga Prasad in which he was employed and that he could 
obtain this post for Abhoy Chundra Ghose’s son on receipt of 
security of Rs. 300. The witness remitted Rs. 300 to the accused. 
He had previously known that the accused had beed dewan in 
the Narhan estate and swore he believed his statements. As his 
son did not get the appointment he wrote on several occasions to 
the accused on the subject, but was put off. Losing patience 
eventually, after waiting some nine months or so, he wrote several 
times demanding the refund of his money. Failing to get it, he 
put the matter in the hands of his pleader who threatened to 
institute proceedings against the accused. Eventually, Rs. 100 
was remitted by the accused to the witness. It is proved that 
at that time the accused was in no way connected with the estate 
of Rai Durga Prasad. 
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On another occasion, about the end of February or beginning 
of March 1907, the accused. got into conversation with one 
Gideon, a carriage examiner on the railway at Samastipur Station 
and, after some conversation about his pay and prospects in the 
railway, told him that he was head manager of the Darbhanga 
Raj and that he could get him a post of sub-manager on Rs. 300 
a month on consideration of the witness depositing Rs. 500 
as security with him in advance. He wrote many letters to the 
witness subsequently on the subject and two of them dated the 
3rd and the gth of March 1907 respectively, are on the record 
informing him that the appointment would be made on the 15th 
of April but that cash in advance must be sent. Gideon, how- 
ever, consulted a pleader who advised him not to send the money 
until he obtained the appointment. He did not get the appoint- 
ment, and it is_ proved that the accused at the time was not in 
any way connected with the Darbhanga estate, and it is further 
proved that no such appointment as he offered was vacant. 
Similarly. the accused, in February . of the same year, told 
Mahboob Hossein, assistant station master at Patori, that he was 
employed in the Tikari Raj and could obtain for him a éshsti- 
darskip in that estate on Rs. 50 a month and got him there and 
then to write out an application for the post. This was to be 
sent with Rs. 300 as security. The witness said that he would 
consult his father, and the accused replied that he would be 
returning the next day but one and would then receive the appli- 
cation and the money. He then proceeded on his journey. 
While the witness was having some conversation with another 
railway employee on the platform, as to whether it was usual to 
give security before or after appointment, the conversation was 
overheard by Boodrie whose suspicions were aroused and 
communicated ; and in the .result the witness did not send the 
money. It is also proved that the accused had no connection 
with the Tikari Raj. i 

The defence of the accused isa strange one. He cross- 
examined the prosecution witnesses as if to show that, he was in 
a position to obtain a managership on behalf of the Rani’s 
private estate, and that she was desirous to be free from the 
Court of Wards. He himself declined to make any statement, and 
his story is told by his witness Dinesh Prosad who says that he 
(the witness) is manager of the Fatehpore Dularpore estate, the 
malik of which is one Mohuot Gul Charan Bharati. He was 
looking out for an assistant manager on Rs.75 a month with 
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Rs, 1,000 security and he received from the accused two remit- 
tances by a messenger of Rs. 7o and Rs. 30 as part security 
advanced by one J. Boodrie who was said to be an applicant for: 
the post. The witness subsequently sent for Boodrie through: 
the accused to meet him in connection with the appointment’ 
but, as Boodrie had failed to come, he considered himself justified 
in keeping the hundred rupees, though as he alleged himself, 
the appointment. had been: filled up by the appointment of his 
own younger brother. In corroboration of this story, four 
letters are put in purporting to be letters written by the accused, 
tothe witness or by the witness to the accused respectively. 
This story -has been totally disbelieved by the Sub-divisional 
Magistrate and it is unnecessary to recapitulate the good reasons 
which he has given for his conclusion. It is exceedingly un- 
likely that Boodrie, who was getting Rs. 60 a month as pay and 
making onan average altogether about a hundred a month, 
including “overtime work” would throw up his appointment 
to undertake a post of this kind on a salary of Rs. 75. There 
are besides, when the letters put in on behalf of the defence 
are read along with the letters written by the accused to Boodrie,; 
such obvious inconsistencies asto make us believe that. the 
letters putin by the accused in his defence were concocted 
subsequently, after the- police had begun to investigate the 
case. None of the envelopes in which the letters would have’ 
been contained have been produced so that there is no guarantee, 
by a comparison of any post mark that the dates which any 
of them purport to bear were genuine. It is also very signifi- 
cant that, when .thif witness was examined by the police, he did 
not then produce the letters, although he admitted in his cross- 
examination that the letters were then in his office, only a few: 
yards distant from the place where he was being examined. 
The witness made over these letters to the police about a week 
afterwards. - 

There is one other point in the case, namely, whether the 
Subdivisional Magistrate who tried the case had jurisdiction to 
try it. That point, however, we need not- now consider. The 
accused appealed to the learned Sessions Judge with the result 
which we have stated at the commencement of this judgment. 
We are wholly unable to -appreciate the reasons given by the 
learned Sessions Judge for the- conclusion at which he has 
arrived. He seems to have been impressed with difficulties in 
the case- which. we think have- no existenee. He-makes -no 
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“attemipt whatever to analyse or criticize either the evidence for 
the prosecution or that of the defence and has come to no 
finding as to whether either story is true or false. After dealing 
at some length with the question of jurisdiction, he says: ‘The 
direct evidence in support of the charge is very slight. I need 
not detail it asthe Magistrate himself considers and it is con- 
ceded on behalf of the Crown and, in my opinion quite rightly, 
that that evidence alone is not sufficient to sustain the charge. 
The case really rests on certain other-evidence which, it is 
‘contended for the appellant, has been wrongly admitted.” 
After discussing at some length whether that evidence which 
related to other similar instances of cheating were admissible 
or not, he comes to the conclusion that it was inadmissible and 
excludes it from consideration. He goes on to say: ‘there being 
‘thus no evidence to support the charge, it follows that the charge 
‘cannot be sustained and the conviction and sentence are set aside.” 
We are quite at a loss to understand how the learned Judge 
came to hold that the Subdivisional Magistrate himself considered 
that the direct evidence in the case was insufficient to support 
‘the conviction. . The only passage in the Subdivisional Magis- 
trate’s judgment which could possibly lead to such an inference 
occurs in that portion of the judgment in which he discusses the 
relevancy of the other instances of cheating or attempts at cheat- 
ing by the accused deposed to by various witnesses. He says: 
“I have decided to admit the evidence (f.e. the other alleged 
frauds) and based my decision (#.¢., to admit it) not merely on 
that same section of the Evidence Act on which the defence rely, 
section 14, but also on section 15 of the same Act supported by 
‘various rulings. The evidence is to my mind relevant as showing 
the state of mind (amounting in this case to absence of good 
faith) in which the accused made his offer to Boodrie. It is also 
‘relevant under section 15 of the Act to show the intention of 
the accused in making that offer. Without that evidence we 
have merely an isolated premise by accused to secure at no 
specified date an appointment which, as it happens, he is unable 
to give. Admit the evidence and the offer to Boodrie stands out 
in its true colours.” It is obvious that what the Magistrate here 
‘means to state is not his opinion that the direct evidence for the 
‘prosecution js insufficient to maintain a conviction, but that the 
“outside evidence, if we may so call it, when admitted, negatives 
“the assertion made on behalf of the accused that all that the pro- 
kecution story really amounts to is nothing more than that on 
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an isolated occasion the accused promised to secure at some 
future unspecified date an appointment which, as it so happened, 
he was unable to give. It is quite clear, reading the judgment of 
the Subdivisional Magistrate, that he believed the direct evidence 
for the prosecution and it follows, therefore, that even if he 
wrongly thought that, as a matter of law, the offence of cheating 
had not been established, the learned Sessions Judge should not, 
for that reason alone, have disregarded all that evidence. Nor 
can we understand how it could have been conceded on behalf 
of the Crown that that evidence was insufficient. At most, such 
an admission could only be regarded as one of law and certainly 
does not stop the Crown from now urging, as it does, that the 
case is made out both by the direct evidence and by the other 
evidence on the record. Before us, the main argument has turned 
on the admissibility of this outside evidence and a large number 
of rulings chiefly of the Courts in England have been cited. 
Although we have come to the conclusion that the direct evidence 
in the case is sufficient for a conviction, we think it is necessary 
for us to decide the point having regard to the arguments which 
have been addressed to us and as we think the erroneous views 
expressed by the learned Sessions Judge. 

On behalf of the Crown it is conceded that this outside 
evidence cannot be admitted to prove the actual facts of the case, 
but it has been urged that satisfactory evidence ahunde has been 
given to prove the incidents and fact of the transaction betweeu 
the accused and Boodrie. This outside evidence is admissible to 
rebut the defence set up or which might be set up by the accused 
as foreshadowed by the cross-examination of the complainant 
(the fact that eventually a totally different defence was set up 
would seem to be immaterial), namely, that his intentions at the 
time were not fraudulent, by showing that, at or about the same 
time, both previously and subsequently, the accused had similar 
transactions with other persons which, taken together, showed a 
dishonest intention on his part and also showed that the present 
transaction was only one incident in a series of fraudulent transac- 
tions all of which were similar in their nature and might be 
regarded as proving a systematic series of frauds. 

On behalf of the accused, it is argued on general principles 
that evidence of previous criminal acts is wholly irrelevant in a 
subsequent trial. Jt was further contended that the first explana- 
tion to section 14 and illustration (o) to that section show that 
section 14 is wholly inapplicable. It is argued that instances in 
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which the accused had cheated, or attempted to cheat, Boodrie 
might be relevant but not attempts to cheat other persons. 

It seems to us that the first explanation to section 14, Indian 
Evidence Act, only amounts to this that facts showing the exis- 
tence of any state of mind as instanced in the section are relevant 
only if they show that that state of mind exists in reference to 
the particular matter in issue: In other words, they are only 
relevant if they show in this case the state of mind of the accused 
in reference to the particular transaction with Boodrie. This 
seems clear from illustration (o) where the issue at trial is whether 
A murdered B, by shooting him, the fact that A had previously 
been in the habit of shooting at other persons would not render 
it more probable or less probable that it was A and not some 
body else, who shot B on the occasion in question. On the other 
hand, if it could be shown that A had on previous occasions 
attempted to shoot B, that would be some evidence which might 
lead the Court to believe it probable that, on this occasion, it 
was A who shot B. 

Great reliance has been placed on the case of Reg v. Holt (1). 
There Holt was charged for obtaining on the 15th April, a sum 
of money by false pretences, from one Hirst by representing 
that he had been authorized by Uttley to receive that sum on 
his behalf for goods delivered in pursuance of an order taken 
by Holt. On behalf of the prosecution evidence was tendered to 
prove that Holt, on a day not specified, but within a week from 
the said 15th Apri, had obtained from another person a sum of 
money by a like representation. This evidence was admitted and 
Holt was convicted. The Court of Crown Cases Reserved disposed 
of the matter in the following terms: “ This conviction must be 
quashed. In the statement of the case submitted to us, we 
cannot find any facts that would warrant us in saying that the 
evidence was admissible.” No reasons whatever are given for 
the decision, It seems to us, however, that this case may be 
distinguished on one or other of two grounds :—(1) because 
the second instance of false representation proved was subsequent 
tothe one at trial, and therefore, might not bea reliable teat 
of the accused’s state of mind or intention on the first occasion. 
This objection, however, would seem to affect the weight to be 
attached to the evidence regarding the former transaction rather 
than to its admissibility, and (2) as suggested by Blackburn J. [during 
the argument in A. v. Francis (2)] and as (apparently) accepted 
t (1) Bell's Crown Cases p, 280. (3) 9 Crown Oases Reserved p. 134, 
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by Bruce J. in X. v. Ollis (1) and Lawrence J. in Reg. v. Bond (a) 
the only question at issue was "had Holt authority or-.not.” If 
Holt’s criminality depended on the answer to this question in 
the negative, obviously, the fact that Holt had acted on one or 
more occasions as if he had actually received such authority. 
would be no evidence to prove’ that, as a matter of fact, he had 
not. On the contrary it might be an equally good argument in. 
his defence, as showing at least his Jona fide belief that he had. 
authority. The report of the case [&. v. Holt (3)] is so meagre 
and the judgment is so worded that itis difficult to say what 
were the exact points on which the Court based its decision. 
There appears however to be force in an observation in Phipson’s 
Law of Evidence (4th edition, p. 162) that, the explanation of 
Blackburn J. does not however satisfactorily explain R. v. Holt (3), 
for there, the evidence was tendered not to prove want of 
authority, at which evidence had been given aliunde, but to show 
that Holt’s misrepresentation was made with guilty knowledge, 
In Queen v. Francis (4), Regina v. Holt (3) though it is mentioned 
and referred to by Blackburn J.in the course of arguments, is 
not mentioned in the judgment. This was a case in which the 
accused was indicted for attempting to obtain money froma 
pawn-broker by false pretences by alleging that a ring which he 
had offered to pawn wasa diamond ring. His defence was that 
he did not know that the ring was false, that he received it to 
pawn from another person and believed that person’s assertion 
that it was a diamond ring. Evidence was tendered to prove 
that Francis had shortly before offered other false articles to other 
pawn brokers. This evidence was admitted and proof- was given 
of three other instances in which the accused had obtained or 
attempted to obtain money from other pawn brokers on’ false 
articles of jewellery. The Court of Crown Cases Reserved held 
that the evidence was admissible. Lord Coleridge said: “It 
seems clear upon principle that when the fact of the prisoner 
having done the thing charged is proved and the only remaining 
question is whether, at the time he did it, he had guilty know- 
ledge of the quality of his act or acted under a mistake, evidence 
of the class received must be admissible. It tends to show that 
he was pursuing a course of similar acts, and thereby it raises a 
presumption that he was not acting under a mistake. In Queen 
v. Rhodes (5), the case of Regina v. Holt (3) was distinguished by 
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Lord Russell in the following terms; “ There the false pretence CRIMINAL, 
charged was a distinct and- separate transaction, and the fact that 1900. 


the prisoner had subsequently made a similar false pretence had 
no bearing on his guilt or innocence of the particular charges ; 
preferred. Regina v. Francis (1) is nearer to the present case and, Debendra Foes 
although there it is true that the transaction admitted in evidence | 7 
was prior to that on which the charge was founded, yet it seems 

to be that the reasoning of the case will apply here.” This case, 

it is argued by learned counsel for the defence, is distinguishable 

from the present case because there all the frauds were the result 

of one and the same advertisement and were, therefore, so closely 
connected with each other as to form a part of one transaction. 

The next English case to which our attention has been called is 

Queen v. Ollis (2). The difficulty of reconciling the case of R, v. 

Haoit (3) with the subsequent rulings becomes apparent if the 

judgment of Lord Russell and of the majority of the Bench is 

compared with that of Bruce J. who in concurrence with Ridley J. 

dissented. [See also the judgment of Bray J.in R.v. Bond (4).] 

In that case, the question was whether the accused, when he 

obtained money on a cheque knew that he had not funds at the 

Bank to meet it. To show that he had this knowledge, evidence 

was given to prove that, on three dates about the same time, 

he had obtained money on other cheques which were dis- 
honoured. Lord Russell said; “In the opinion of the majority 

of the Court, and in my own opinion, it was relevant as showing 

a course of conduct on the part of the accused and a belief on 

his part that the cheques would not be met. The accused gave 

cheques on June 24th and 26th which were dishonoured, and 

finally a further dishonoured cheque on July 6, all three cheques 

having been drawn onthe same Bank as the first dishonoured 

cheque was drawn upon. It is impossible to say that all these 

facts were not relevant as showing an intention to defraud.” 

Bruce, J. on the other hand said: “ It is difficult to distinguish 

Regina v. Holt (3), from the present case.” He goes on to say: 

“In the present case there was no question of accident or 

mistake: the question was knowledge or no knowledge of the 

state of the Banker’s account or of circumstances raising a belief 

in the mind of the prisoner respecting the state of his Banker's 

account,” and he held that the successive acts of passing at 

different dates genuine cheques, falsely pretending, that they are 
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valid, are not necessarily successive acts of the same character; 
because the quality of each successive act depends upon the 
knowledge of the person passing the cheque, of circumstances 
existing at the time external of the instrument itself, and varying 
in character from day to day. 

From these cases it seems to us that the weight of “ahan 
is decidedly-in favour of the view we adopt. . r 

We, however, have traced still more recent authorities on 
the same side. In Zhe King v. Wyalt (1), the accused was indicted 
for obtaining credit on false pretences. He hired furnished 
apartments from the prosecutrix and went away after three days’, 
occupation of the premises without payment. At the trial 
evidence was admitted to prove that he had on several previous 
occasions hired apartments from various other persons, and left 
without payment, the money being still due when he hired-the 
rooms of the prosecutrix. Lord Alverstone C. J. and four 
Justices held : “ this evidence was clearly admissible as tending to 
establish a systemetic course of conduct on the part of the 


accused and as negativing any accident or mistake, or the 
existence of any reasonable or honest motive” and confirmed the 


conviction. To the same effect is The King v. John Bond (2) 


where Bray J. pointed out that evidence of the kind under dis- 


cussion is admissible, (1) where the prosecution seeks to prove a 
system or course of conduct, (2) where the prosecution seeks 
to rebut a suggestion on the part*of the prisoner of accident or 
mistake, (3) where the prosecution seeks to prove knowledge 


by the prisoner of some fact. 


These cases are precisely in point, ‘nid in any view, we think 
section 14 of the Evidence Act does make the outside evidence 
in this case admissible, The case of Queen Empress v. Vajiram (3) 
seems to support this view, although that case is sought to be 
distinguished on the ground that the various fraudulent acts 
were all committed with the object of evading one and the same 
decree and were all done on the same day and, therefore, as in 
the case of Regtna v. Rhodes (4) formed part of one transaction. 

Section 15 of the Evidence Act is an application of the 
general rule laid down in section 14, and the words of the 
section as well as of illustration (a) show that it is not necessary 
that all the acts should form part of one transaction but that 
such acts should form part of a series of similar occurrences. 


(1) (1904) 1 K. B, 188, 18) (1802) L L. B 18 Bom. 414 
(2) (1906) 2 K. B, 889 at 414, (4) (1899) L. R, 104. B. 77. 
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Our view as to the-admissibility of the evidence in this case 
is we think supported by the well known case of John Makin v. 
The Attorney General for New South Wales (1). 

Taking the whole evidence in the case, it seems to be estab- 
lished that, the accused attempted to obtain money from various 
subordinate railway officials, who were drawing small salaries, 
by representing himself as the manager of an important and 
wealthy zemindary estate and offering to obtain lucrative appoint- 
ments for them under himself on consideration of their advan- 
cing to him a sum of money by way of security. Asa matter of 
fact there were no such appointments available, and in any event 
the accused could not have secured them for his nominee. The 
false representations in every case were of the same character and 
were made to persons similarly situated. We think this particular 
transaction with Boodrie was one of a series of similar frauds and 
that, therefore, the evidence of the other frauds was admissible 
in Boodrie’s case to prove that the obtaining of money by accused 
from Boodrie was dishonest and fraudulent. 

For these reasons, we allow the appeal and setting aside the 
order of the learned Sessions Judge, restore that of the Sub- 
divisional Magistrate. The sentence seems to us very lenient, but 
as another case against the accused is before us, we do not think 
it necessary to interfere with the sentence. 

N. E. B, Appeal allowed ; accused convicted. 
(1) (1894) L. B, App. Oas. 57. 


REFERENCE UNDER THE 
STAMP ACT. 


Before The Hon'ble Mr. Richard Harington, Acting Chief 
Fustice, Mr. Fustice Mookerjee and Mr. Fustice Richardson. 


IN THE MATTER OF R. A. BAXTER, BAR-AT-LAW.” 


Indian Samy Act (II of 1899), Soh, I, Art, 30(a), Beo. 58(4)—Stamp duty, 
coomption of, refund— Attorney— Advooate—nrolment fea, easmption of. 

One B, at the time of his enrolment as an Attorney of the High Court. 
paid stamp duty of Bs, 250 under Art. 27, Sch, 1 of the Indian Stamp 
Act (I of 1879), He bad not previously paid the duty of Bs, 260 for 
Articles of Olerkship, not having served his Articles in India, Subse 
quently, at the time of his enrolment as an Advocate of the High Court, he, 
without objection, paid stamp duty of Ra, 500 under Art. 30(«), Soh. I 
of the Stamp Aot (11 of. 1889). Afterwards B claimed exemption from 


* Reference from the Board of Revenue, L, P., under Seo. §7(1) of the 
Indian Stamp Act (11 of 1899), dated the 8th Mirch, 1908, 
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stamp duty of Rs, 500 levied at the time of his enrolment as an Advocate and 
asked for a refund of this amount : 

Held, (on a reference from the Board of Revenne, L, P.) that exemption 
could be claimed and allowed, and that the amount paid should be refunded. 

Reference under Sec. 57(1) of the Indian Stamp Act. 

Application for exemption from and refand of stamp duty. 

The facts appear from the following Order of Reference 
made by the Board of Revenue, L. P. 

Mr. R. A. Baxter, now practising as a Barrister-at- lari in 
Bankipore, was enrolled as an attorney of the High Court of 
Calcutta on the 23rd November 1889 and paid stamp: duty of 
Rs. 250 under Article 27, Schedule I of the Indian Stamp Act (I 
of 1879.) He had not previously paid the duty of Rs. 250 for 
Articles of Clerkship, not having served his Articles in India. 

In January 1908, he was enrolled as an Advocate of the 
High Court and paid a stamp duty of Rs. 500 under Article 30(a) 
‘Schedule I of the Indian Stamp Act, 1899 (II of 1899). The 
question of exemption from stamp duty was not then raised, 
and, therefore, was not considered at the time of entry. Mr. 
Baxter subsequently raised this question, and after correspon- 
dence with the Registrar, High Court, was referred to the 
Revenue authorities. Mr. Baxter has accordingly applied to the 
Board for a refund of the stamp duty of Rs. 500 paid by him in 
January 1908, on his entry as an Advocate of the Calcutta High 
Court and has referred to the proviso to Article 30, Schedule I 
of Act II of 1899, and to the Madras Full Bench ruling of Ju 
re Parthasaradi (1). 

It appears to the Board that exemption could have been 
claimed and allowed; and they are disposed now to allow a 
refund under section 52(a) of the Att. But, asthe matter is 
of importance and as it touches a function of officers of the 
Hon'ble High Court, the Board think it right to refer the case 
for-the decision of the Court under section 57(1) of the Act. 

Mr. C. C. Ghose for Mr. Baxter in support of the Reference. 

The order of the Court was as follows : 

We agree in the view expressed by the Board that exemption 
could be claimed and allowed in the case of Mr. Baxter. We 
accordingly direct that the sum of Rs. 500 paid by him when 
he was enrolled as an advocate of this Court, be refunded, l 

Exemption allowed ; refund granted. 
q) (1884) L L. R. 8 Mad. 14. . 
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APPELLATE CIVIL. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 


DURSUN SINGH AND OTHERS oes 
v. i 1909, 
DURBIJOY SINGH AND ANOTHER." February, 22. 
Injunction to restrain deores-holders from exeowting rent doorees against the March, 18. 





plaintiff's propertica—Civil Procedure Code (Act XIV of 1888), Secs. 34, 
283— Defect of parties, objection not taken im the fre Court — Walrer of 
okjeotlon— One of several coparconers, if competent to maintain the action 
—Reclusice owner as member of joint Ahtaksihara Jamily— Second appeal 
— Construction of document, when a proper ground, 

Under section 84 of the Code of Oivil Procedure (Act XIV of 1882) all 
objections for want of parties have to be taken et the earliest possible oppor- 
tunity and in all cases before the first hearing, and any such objection not so 
taken is to be deemed to have been waived by the defendant; but this 
provision does not entitle the plaintiff to a measure of relief larger than the 
right he really possesses. 

If the plaintiff merely asks for a relief larger than the facts asserted by 
him would warrant, he would not necemarily be debarred altogether from any 
relief to which on the facts proved he might be entitled. 

Moidin Kuiti v. Krishnan (1), Paramarira v, Krishna (2), Naranbhai 

Faghjibhai y. Ranchod Premchand (8) and BAibw v. Putty (4) referred to, 
_ A member of a joint Mitakshara family, is, regard being had to his position 
as such in relation to any portion of the family property, entitled as against a 
trespasser or a person who seeks wrongfully to seixo the property in execution 
of a decree obtained against a stranger, to recover possession or to ask fora 
declaration that the properties are not liable to be sold in execution as the 
properties of the alleged judgment-debtor, Every member of a Mitakshara 
family in the position of the plaintiff in the present suit, is interested in the 
whole of the property subject’ to the rights of his coparceners, If, therefore, a 
member finds that the property in which he fs jointly interested is about to be 
seized in execution as the property of a stranger who has no title therein, he is 
entitled to maintain an action to prevent the impending mischief. If the 
decree-holder insists that the coparceners of the plaintiff should be brought on 
the record and if the objection’ is taken in time, they may be added as party- 
defendants; but the plaintiff is clearly entitled to maintain the action and 
to obtain the necessary declaration. 

Lukhun Singh v. Nuffer Singh (5), Raj Kishore v. Hures Mohun (6) and 
Bishnoo Pershad v. Ram Coomar (7) referred to. 
na) “Kobus Baneris Subordinate Judge, Patna datai the 281 April 1907, 


that of ulari Mahomed Yosufal, Munmff, Patna, dated the 
7th July 1906. 


(1) (1887) I. L. R. 10 Mad. 899. (4) (1903) 8 Bom. L. B. 89. 
(2) (1891) L L. R. 14 Mad. 498. (5) (1866) 6W R 8IL 
“~~ @) (AWI) LL R. Bom. ML | (6) qa 19 W, R 198. 
(7) (1874) 22 W. R 
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Befoynath Ohatiorjes v. Duthos Mones Dabes (1) distinguished, 

Mir Tapurah Hossein v, Gopi Narayan (2) explained, i 

There isa well-known distinction between non-joinder of necessary or 
indispensable parties and non-jolnder ôf propér but nos {ndispénsable parties, 
and where, as here, the parties omitted are necemary only for the purpose of 
protecting the defendant from further Htigation, the Court may, in its discretion, 
disregard the objection if not raised atthe proper stage 

Under the provisions of section 578 of the Code of ‘Oivi Proœædure, the 
appellato Court is not entitled to reverse the dearee of the lower Court on the 
ground that the coparceners of the plaintiff? have not bean joined on the record 
‘nnless the appellate Court is satisfled that that omission has affected the merits 
of the case or the jurisdiction of the Court. The Court must in a case of this 
-description look to the essential justice of the case and keepin vigw the 
substance and merits rather than strict adberence to what turns out, as in this 
case, to be a matter of form. 

‘  Qocherell v. Dickens (8', Hunoomanpersevd Pandey v. Musi, “Patois 
“Munraj Koomweres (4) and Hira Lal v. Ramjas (5) referred to, 

The misconstroction of a document is not necessarily a ground for mā 
appenl, unless the document is one which is tho fonndation of the suit, being 
in the nature of a contract or document of title. The mere faot that some 
portion of the evidence is in writing and the -Judge makes a mistake as to the 
meaning of it, does not afford a ground for second appeal, 

Nowi Singh v, Chutter Dhares (6). and Ananda 1. Parbait Nath: a 
referred to. £ 


Appeal by the Defendants. 
Suit for declaration of title and for an injunction restrain: 
‘ing an execution sale. f ; É 


Pr 


. The facts and arguments appear fully from the es i 
| Dr, Rash Behary Ghose and Babu Digambar Chatterjee 
‘for the Appellants. f 
Babus Umakali sda and Rhetter Mohun Sen for. the 
Ronon - 
C. A. ve 
The judguient of the Court was delivered by ` of tare 


Mookerjee J.—On the gth October 1901, the first four. 
‘defendants to this suit, now appellants’ before- this Court, com, 
menced an action against the fifth defendant for recovery of 
‘rent;and oh the 14th March’ 1602 obtained’ a decree. About 
three years later, they took out execution and attached the 
‘disputed lands as the holding of their judgment-debtor. ` Où ‘the. 
th’ June 1905, the plaintiff preferred a claim under section amb: 


(1) (1869) 12 W. B 348. n - (4) (185676 M. 1. A: 898 (410) 
(2) 11907), 7 0, L J. 351. > (5) (1888) I. L. B. 6 AN. 57. |, 
(8 (1840) 23 W. 1, A. 858 (854). (6) (181510, B. 493. .. 1 
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Code of Civil Procedure, upon -the. allegation that-part of the 
lands, formed his ancestral tenancy, that the remainder had been 
purchased by him on the roth January 1907, and-that no. portion 
of the lands belonged to the judgment-debtor of the decree- 
holders. The claim was rejected on the. 31st August. 1905 and 
qn.the gth September following, the plaintiff commenced 
this action, under section 283 of the Code of Civil Procedure, 
for declaration that the disputed properties were owned by him, 
that the fifth defendant, the judgment-debtor of the other -defen- 
dants, had no interest therein, and that they were consequently 
pot liable to be sold in execution at their instance; he also 
asked for an injunction to restrain the decree-holders from pro- 
ceeding to execute the rent-decree against the disputed properties. 
The claim was resisted. by the first four defendants, who chal- 
lenged the title of the plaintiff and asserted that the lands were 
comprised in the tenancy of the fifth defendant. The Court 
of first instance found in favour of the plaintiff that the fifth 
defendant had no_title to any portion.of the lands, which were 
consequently not liable to be sold in execution of the decree 
obtained by the first four defendants. The question however, 
whether the plaintiff had acquired a valid title to a portion of 
the land by his alleged purchase was left undecided, and. the 
decree in ‘his favour merely declared that the lands were not 
liable to be sold in execution. The Subordinate. Judge on appeal 
held that the plaintiff had shown a good title only to the portion 
of the lands claimed by inheritance, and that he had.no title to 
the lands claimed by purchase as he had failed to establish any 
title in his vendors. The Subordinate Judge, however, expressed 
an opinion that if the title of the vendors had been established, 
the plaintiff would have taken a good title, as the lands were 
transferable by custom and usage. In this view of the matter, 
he modified the decree of the Court of first instance, declared 
the ‘title of the plaintiff to the lands claimed by. right of inheri- 


tance, and granted an injunction restraining the defendants from 


selling those lands in execution of their decree. The defendants 
have now appealed to this Court, and on their behalf the deci- 
sion of the Subordinate Judge has been attacked on substantially 
three grounds ; namely, frst, that, as the plaintiff, on his own 
evidence, is not the exclusive owner of the lands claimed by ipheri- 
tance, but has co-sharers who are no parties to the suit, the suit 
has not been properly framed and should be dismissed ; secondly, 
that the Subordinate J udge, has misconstrued the ee and 
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misunderstood its bearing upon the question ‘of title of the 
plaintiff ; and ‘thirdly, that the Subordinate Judge ought not to 
have expressed any opinion upon the question of transferability 
when he found as a matter of fact that the vendors of the plain- 
tiff had no title to transfer. 4 

In support of the first point taken on behalf of the appel- 
lants it has been argued that, although no objection was taken 
in the Court of first instance on the ground of defect of parties, 
section 34, Code of Civil Procedure, is of no avail to the ‘respon- 
dents inasmuch as it is not a case of mere non-joinder of parties, 
but rather a case where the plaintiff has in reality failed to prove 
exclusive title as alleged by bim, and is consequently not entitled 
to the declaration he seeks. Reliance was placed in support of this 
contention upon the decision of this Court in the case of Beoynath 
v. Lukhee Monee (1). It was contended, on the other hand, by the 
learned vakil for the respondent that the objection ought not to 
be allowed to bė taken at this stage as it was not taken in the 
Court of first instance, and, further, that there was no substance 
in it, as upon the evidence on the record, the plaintiff held the 
land as a member of a joint mitakshara family and was conse- 
quently entitled to maintain the action for declaration even 
without the presence of his coparceners, In our opinion, the 
view taken by both the Courts below that the objection as to 
defect of parties must be deemed to have been waived under 
section 34, Code of Civil Procedure, and therefore the title of the 
plaintiff is not open to attack, cannot be supported. No doubt 
under that section all objections for want of parties have to be 
taken at the earliest possible opportunity and in all cases before 
the first hearing, and any such objection not so taken is to be 
deemed to have been waived by the defendant ; but this pro- 
vision does not entitle the plaintiff to a measure of relief larger 
than the right he really possesses, for instance, if A sues for 
recovery of possession upon the allegation that he is the exclusive 
owner of the property, but it is established by the evidence’ 
that he is entitled to only a half share and that the other half 
belongs to a co-owner, B, who is not a party to the suit, the 
mere omission of the defendant to take the objection that B 
ought to have been joined as a party-defendant, would not 
entitle the plaintiff to obtain a decree for the whole. On the 
other hand, if there is no inconsistency between the pleading 
and the proof, A would be entitled to relief to the extent of the 


(1) (1869) 12 W, B, 248. 


Von. IX.) HIGH COURT. 


right established by him. Section 34, therefore, upon which 
reliance was placed in the Courts below, is of no assistance to 
the plaintiff. We have to consider, whether in the circumstances 
which have been disclosed, he is entitled to obtain the declaration 
he seeks. Now, in the Court of first instance, in the course of 
the examination of the plaintiff, it transpired that he held the 
disputed lands jointly with his co-sharers, who had not been 
joined as parties to the suit and the existence of whose joint 
right had not been disclosed in the plaint. The same evidence, 
however, showed that the plaintiff and his co-sharers formed 
members of a joint Mitakshara family. The question, therefore, 
arises for consideration whether the plaintiff alone is entitled 
to maintain a suit for declaration that the disputed lands do not 
belang to the fifth defendant and are not liable to be sold in 
execution of the decree obtained against him by the first fuur 
defendants ; in other words, whether, if these facts are proved, 
the plaintiff is entitled to an injuction to restrain the decree- 
holders from executing their decree against these lands 
as the property of their judgment-debtor. In our opinion, the 
plaintiff is entitled to the relief which he claims, although he 
may not be entitled to the declaration that he himself is exclu- 
sively entitled to the subject-matter of dispute. In the cass of 
Moidin Kuiti v. Krisknan (1) it was ruled by the learned Judges 
of the Madras High Court that, when some of the junior mem- 
bers of a Malabar tarwad, which is in some respects closely 
analogous to a joint Mitakshara family, sued to cancel certain 
mortgages executed by their kurnavan, although all the members 
of ‘the tarwad should have been joined actually or constructively, 
the objection as to non-joinder was not essential, but merely 
formal, and that the plaintiffs who were some of the members were 
entitled to the declaration. Again in the:case of Furamasiva v. 
Krishna (2) it was ruled that, where a suit is brought by one 


member of an undivided Hindu family to recover land, the 


property of the family, and no objection is taken at the hearing 
.on the ground of the non-joinder of the plaintifs co-parceners, 
it is not open to an unsuccessful defendant to raise such objec- 
tion on appeal. Substantially the same view has been taken by 
the learned Judges of the Bombay High Court. Thus in 


Naranbhat Vaghjibhat v, Ranchod Premchand (3) it was ruled’ 
by Sir Lawrence Jenkins C. J. and Mr. Justice Chandavarkar 


(1) (1887) I L. B, 10 Mad, 822, (9) (1891) L L. B, 14 Mad, 498, 
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that, when the plaintiff, a member of a joint Hindu family sued 
fore exclusive possession of the land on the allegation that it waa 
his_property and had been illegally taken possession of by the 
defendants on the strength of purchase from a person who had 
no title, the plaintif was entitled to succeed, even if it was 
established that he was not the exclusive owner, but held jointly 
with his co-parceners. This view was subsequently affirmed by 
the same Court in Bbiku v. Puttu (1), where it was pointed . out 
that even though the plaintif in his plaint may ask for exclusive 
possession, he may nevertheless be allowed possession in common, 
for this does not involve, any variance with the facts alleged in 
the plaint, but merely the correct determination of the relief 
appropriate on the facts established. If the plaintiff merely: 
asks for a_ relief , larger than the facts. asserted. by him 
would warrant, he would not necessarily be debarred. altogether 
from any relief to which on the facts proved he might be entitled. 
In our, opinion, looking to the position of a member of a joint 
Mitakshara famjly in relation to any portion of the family pro-. 
perty, we must hold that he is entitled, as against a trespasser, 
or a person who seeks wrongfully to.seize the property in execu- 
tion of a decree obtained against a stranger, to recover possession 
or to ask for a declaration that the properties are not liable to 
be sold in execution as the properties of the alleged judgment- 
debtor. Every member of a Mitakshara family in the position 
of the present plaintiff is interested in the whole of the property 
subject to the rights of his coparceners. If, therefore, a member 
finds that the property in which he is jointly. interested is about 
to be seized in execution as the property of a stranger who has 
no title therein, he is entitled to maintain an action to prevent. 
the impending mischief. If the decree-holder insists that the. 
coparceners of the plaintiff should be brought on the record and 
if the objection is taken in time, they may be added as party- 


| defendants ; j but clearly the plaintiff is entitled to maintain the. 


action and to obtain the necessary declaration. The case upon 
which reliance was placed on behalf of the appellant [Bejoynath 
Chatterjee v. Lukkes Monee Dabee (2)] is obviously distinguishable. 
In it it was ruled that, when a plaintiff in aisuit asks for one thing, 
for instance, exclusive possession, a Court ought not to give him 
a decree because the defendant has proved that he is entitled to 
another - thing, for instance, joint possession. This, however, is 
not the universal rule, though it may hold good in the 
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circumstances of a particular case. "The tést to be applied is, whether 
there is a substantial variance between the pleading and the facts 
established. But we are clearly of opinion that it cannot be laid 
down as an inflexible rule of law that, whenever the plaintiff 
asks for a particular declaration and it is found that he-is not 
entitled to it, the Court is incompetent to grant him any other 
declaration. The view we take is amply supported by the deci- 
sions of this Court in Lukhun Singh v. Nuffur Singh (1), Raf 
Kishore v. Huree Mohun (2) and Bisknoo Pershad v. Ram 
Coomar (3) in the last of which cases Mr: Justice Markby distin- 
guished his earlier decision in Bejoynath Chatterjee v. Lukhee 
Mones (4), on the ground that the principle there laid down was 
applicable to declaratory suits. In our opinion, even‘in guits 
for declaration, the Court is quite competent in its discretion 
to give the plaintiff relief not strictly identical with what he 
seeks in the plaint. In the case before us, however, the substance 
of the controversy between the parties is, not the precise extent 
of the right of the plaintiff, but the true position of the fifth 
defendant. The whole question is, whether the fifth’ defendant 
id the owner of the disputed properties and whether in execution 
of the rent-decree, obtained by the first four defendants, these 
are liable to be sold as the properties of the fifth defendant. It 


bas been found concurrently by two Courts that as regards the . 


portion of the landa claimed by the plaintiff as his ancestral 
property, the fifth defendant has no interest whatsoever. . What: 
ever, therefore, the precise exterit of the interest of the plaintiff 


may be, whether he has a right to exclusive possession of the . 


lands or is bound to hold them along with his co-parceners, he is 
entitled to prevent the first four defendants from executing: their 
decree against these lands as the properties of the fifth defendant, 
The view we take as to the position of a member of a Mitakshara 
family is in no way inconsistent with the rule laid down by this 
Court in Mir Tapura Hossein v. Gopi Narayan (5) where it was 
held upon principles applicable to cases of joint, contractees, that, 
when rent, is due to members of a joint Hindu family, it is not 
open to the kasa alone to maintain a suit for rent without join- 
ing the other members either as plaintiffs or as defendants, except 


when the tenant has admitted the. karia as the -sole land- 


lord, Here the plaintiff does not seek to recover.any property, 
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from a person who holds under himself and the other mem- 
bers of the family; he merely seeks to prevent interference 
with the family property by a person who has no right to 
proceed against it; and, in our opinion, he is quite compe- 
tent to do so, upon the principles we have explained. If 
the first four defendants had contended in the Court of first 
instance at the earliest possible stage that the coparceners of the 
plaintiff ought to be brought on the record, so that they might 
not be exposed to the risk and expense of separate suits at the 
instance of each individual coparcener, they might have been 
entitled to have the co-parceners added as party-defendants. They 
have, however, omitted to take such objection, and, so far as this 
aspect of the case is concerned, the provisions of section 34 
Civil Procedure Code, would be clearly applicable. There isa 
well-marked distinction between non-joinder of necessary or 
indispensable parties, and non-joinder of proper but not indis- 
pensable parties ; and, where, as bere, the parties omitted are 
necessary only for the purpose of protecting the defendant 
from further litigation, the Court may, in its discretion, dis- 
regard the objection if not raised at the proper stage (Encycl. 
of Pleading and Practice, Vol. 15, p. 690). As in the case 
before us, the plaintif is entitled to maintain the action and to 
obtain the whole of the relief which has been granted to him, 
without the presence of his coparceners, the decree of the 
Court below cannot be disturbed. We may further add that 
section 578, Code of Civil Procedure, furnishes a complete answer 
to the argument of the appellants. We are not entitled to reverse 
the decrees of tke Courts below on the ground that the co. 
parceners ofthe plaintif have not been joined on the record 
unless we are satisfied that this omission has affected the merits 
of the case or the jurisdiction of the Court. In the events which 
bave happened, the appellants -have not been prejudiced in any 
way by the omission of the plaintif to make his co-parceners 
parties to the suit. The plaintif has succeeded, and it has been 
established that the lands are not liable to be sold in execution 
of the rent-decree. The appellants are not exposed to: the risk of 
further litigation because as a result of the decision of the Courts 


. below, they will be permanently restrained from executing thair 


decree against the disputed properties claimed by the plaintiff 
by right of inheritance. If we accede to the contention of the 
appellants, set aside the decrees of the Courts below, and remit 
the case for trial to the Court of first instance after making the 
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co-owners of the plaintif parties defendants to the suit, the 
plaintif cannot possibly be benefitted. We must in a case 
of this description look to the essential justice of the case 
[Cockerell v. Dickens (1)] and keep in view the substance and 
merits rather than strict adherence to what in the circumstances 
of the present case turns out to be a matter of form [Auncoman- 
persaud v. Musst. Babooee Munraj Kunwaree (2).] On this ground 
also, we must hold that the first objection taken on behalf of the 
appellants cannot be supported. [See Hira Lal v. Ramjas (3).] 

The second ground taken on behalf of the appellants raises 
a question of the interpretation of the Ahasra. We are not 
quite convinced that this involves a question of law upon which 
the appellants are entitled to invite the interference of this 
Court. It has been repeatedly ruled that the misconstruction of 
a document is not necessarily a ground for second appeal, unless 
the document is one which is the foundation of the suit, being 
in the nature of a contract or document of title. The mere 
fact that some portion of the evidence is in writing and the 
Judge makes a mistake as to the meaning of it, does not afford 
a ground for special appeal [Nowbut Singh v. Chutter Dharee (4) 
and [Ananda v. Parbati Nath (5).] We are satisfied, however, 
that the effect of the #hasra has not been misunderstood. , The 
Subordinate Judge interpreted the entries in it as showing that 
some of the plots stood in the name of Rambux Dihi and others 
in the name of Rambux Pahi and he concluded, without any 
evidence, it is contended on behalf of the appellants, that these 
persons were one and the same person, namely, the predecessor 
in interest of the plaintiff. On an examination of the $kasra, 
however, it appears that the plots stand in the name of Rambux 
Roy and some of them are described as Dihi lands and others 
as Pahi lands. The inference, therefore, drawn by the Subordinate 
Judge that these plots belonged at one time to an ancestor of 
the plaintiff is a fair one. His judgment, therefore, cannot be 
assailed on the ground of any error in this respect. 

The third ground taken on behalf of the appellant is to the 
effect that the Subordinate Judge ought not to have considered 
the question of tranferability of occupancy holdings in view of 
his conclusion that the vendor of the plaintiff had no title to 
convey. The learned vakil for the respondent has not argued 
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that a finding on this point was necessary for the purpose of the 
present litigation and he has no objection if a declaration to this 
effect is inserted in the decree. 

The result, therefore, is that a declaration will be made in 
the decree to the effect that the question of transferability of 
holdings is left open ; subject to this modification, the decree of 
the Court of appeal below will be affirmed and this appeal 
dismissed with costs. 

Appeal dismissed. 


Before Mr. Fustice Rampini and Mr. Fustice Sharfuddin. 
MAHARAJA SIR JOTINDRA MOHUN TAGORE 


v. 
EMAM ALI.” 
Lease for definite torm, clause forbidaing surrendor—Surronder before ompiry of 
torm—Transfer of Property Act (IV of 1882), Sec. 111 (A). 

Where a lease is entered into for a definite term and there is a clause in it 
oxpressly forbidding surrender by tho tenant, he cannot surrender before the 
expiry of the term. Section 111 (4) of the Transfer of Property Aot has no 
application to such a case, It oan only apply to leases which can be surrendered. 

Appeal by the Plaintiff. 

Suit for rent and damages. 

The material facts and arguments appear from the judgment. 

Babus Skib Chunder Pali and Hara Prasad Chatterji for 
the Appellant. 

Moule Muhammad Mustafa Khan for the Respondent. 

The following judgment was delivered : 


This appeal arises out of a suit, brought by the plaintiff to 
recover rent and damages for the years 1309, 1310 and 1311, M. S. 
from the defendant on the strength of a registered kabuliat. 

The defendant admitted execution of the kabuliat, but 
stated that he was made to execute it under pressure, that he 
never entered into possession, but as soon as he discovered 
the unprofitable character of the tenure, he tendered a notice 
of surrender. 

The District Judge has found that the defendant has failed 
to establish his claim to relief on the ground of coercion. He 
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affirming that of Ghalib Hussein, Kunmi, Kuishengunge, ted tha 
10th May 1905, 
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has also found that the notice of surrender was duly served on 
the plaintiff and has held that under section 111(A) of the 
Transfer of Property Act, the defendant was entitled to surrender, 
The plaintiff appeals to us and urges that the defendant 
was bound by the terms of the contract and not entitled to 
surrender the land before the expiry of the term of the lease. 


We have examined the lease. It appears that it wasa 


registered lease entered into in 1900, for certain landa for 5 years 
from 1308 to 1312 Mulki (1900 to 1905 A. D.). There wasa 
provision in it to this effect,—‘‘I shall not within the term tender 
tstafa in respect of the lands settled with me, that if I do so, it 
shall be null and void, that if I do not pay the rent by 4 conse- 
cutive instalments as given below, the malik of the land shall be 
authorised to take khas possession of the land without waiting 
for the expiration of the term of this Aadukat or to settle the 
same with another person.” 

Now, it appears to us that, in these circumstances, the lease 
being for a definite term and there being an express clause in it 
prohibiting surrender during the pendency of that period, the 
defendant could not surrender: and that the decision of the 
District Judge is wrong. The provisions of section 111 (4) of 
the Transfer of Property Act cannot apply to such a case as 
this. Those provisions can only apply to leases which can be 
surrendered and it appears to us that this is not one of 
those leases. 

The appeal is decreed with costs. 

N. K. B. Appeal decreed, 


Before Mr. Fustice Mitra and Mr. Fustice Caspersz. 
NANDU SAHU AND OTHERS 


v. 
RAM LAKHAN SINGH AND OTHERS." 

Redemption suui— Accounting, principle of—Kathina lease by mortgages, 
After the execution of a mortgage, the mortgagees executed a Aathina lease 
in favour of the mortgagora, Tke conditions of the kathina were that the 
plaintiffs, the mortgegors, would remain in posesion, pay Government revenne, 
pay also to themselves Bs. 265 as kug-ajiri, and pay to the mortgagees Ha 875 
as hathina rent which would tnolude the interest cin Ra. 800 payatle on the 
principal amount. The plaintiffs remained ın possession of the land for 4 yenrs 
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without paying any thing as katkina rent, after which the mortgagces took 
posacseion. The plaintiffs then brought a suit for redemption : 

Heid, that in taking the account the mortgagees were entitled to interest 
Rs, 800 per annum, with interest at the rate of 12 per cent per annum and 
not the profit Rs 75, for the period of 4 years when the plamtiffs were in 
posession, but the plaintiffs would get Rs, 265 as Ang-ajim with annunl interest 
for the perlod they were out of possession, Rs, 265 should be deducted annu- 
ally in the first instance, from the sum of Bs 1,200 with such interest as might 
acoumulate on it at the rate of 12 per cent, per annam ; when the sum of 
Bs. 1,200 was paid off by deductions of Bs. 265 per annum, this gum to be 
deducted annually from the principal amount and interest calculated at the 
bond rate. 

Appeal by the Defendants. 


Suit for redemption. 


The material facts and arguments appear from the judgment. 

Babus Umakali Mukerji and Kukoant Sahat for the Appellants. 

Babus Mahendra Nath Roy and Raghu Nath Singh for the 
Respondents. 

The judgment of the Court was as follows : 


The facts relating to the -dispute between the parties are 
stated in the judgment of this Court bearing date the 6th August 
1904. The effect of that judgment, as regards the mutual rela- 
tions of the parties, is that the plaintiffs were mortgagors and 
were entitled to redeem the mortgage executed on the 18th 
August 1888. The principal intermediate transactions, by which 
the proprietary right in the hypothecated property was alleged 
by the defendants to have passed to them, were held by this 
Court to be inoperative. The case was sent back to the lower 
Court for taking an account asif an account was to be taken in 
an ordinary redemption suit. The defendants were held to be 
entitled to the costs up to the date of the decree of tbis Court 
on the basis of their having been mortgagees. The mortgagors, 
the plaintifs were held to be entitled to redeem. 

On remand the lower Court has taken accounts between 
the. parties and has given a decree substantially in favour of 
the plaintiffs. 

The defendants have appealed to this Court, and the main 
questions urged before us relate to the principle on which the 
accounts should have been taken. 

The mortgage money was Rs. 4,000, and the mortgagees 
obtained the interest on the mortgage till the year 1293 from 
the previous rurpeshgidar. In 1294, the mortgagors got into 
possession, notwithstanding the surpeshgs, in fayour of the 
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mortgagees, by virtue of a katkina lease executed on the sth March 
1887 by the mortgagees. The conditions of the satkina were 
that the plaintiffs, the mortgagors, would remain in possession, 
pay Government revenue, pay, also, to themselves rupees two 
hundred and sixty five as Aug-ajirs, and pay to the mortgagees, 
the sum of Rs. 375 as Rafkina rent which would include the 
interest payable on the mortgage money, namely, Rs. 300. ; 

The mortgagors never paid the kathina rent. The rent for 
the year 1294 was, however, realised by the mortgagees by suit. 
It is not necessary, therefore, to take into consideration the liabi- 
lity of either party for that year. From the year 1295 to 1298, 
the satkina subsisted. But the mortgagors paid nothing in the 
shape of Aathina rent. The lesgors instituted a suit, but could 
not realise the amount due under the decree obtained by them. 

Two questions arose with reference to the amount realisable 
for the period from 1295 to 1298 B. S.: (1) Arethe mortgagees 
entitled to get Rs. 300 perannum? (2) Are they entitled to 
Rs. 75 and interest? 

The Subordinate Judge has held that they were entitled to 
Rs. 375, that is, interest of Rs. 300 and profit of Rs. 75 inasmuch 
as under the datkhtna they were the lessors. But he has held 
that as their right, gu@ lessors, could not be exercised in 
the present suit for redemption, they must lose not only the 
profit of Rs. 75 per annum but also the interest payable on 
the mortgage. 

We cannot accept this view of the relations between the 
parties. The mortgage subsisted, and this Court directed that 
an account should be taken as in an ordinary redemption suit. 
The interest payable on the mortgage, Rs. 300 but not the profit 
of Rs. 75, was realisable as payment which was to be made to 
the mortgagees as such. There is no reason why interest should 
not be allowed to the mortgagees. We are, therefore, bound to 
allow the mortgagees interest Rs. 300 per annum from the year 
1295 to 1298. The account taken in the lower Court should be 
modified by an additional Rs. 1,200 with interest at the rate of 
12 per cent. from the end of each year on Rs. 300. 

As for the subsequent period, that is the period from the 
year 1299 tothe middle of the year 1312 when the defendants 
got into possession, there is no question that the mortgagees were 
bound to pay rupees 265 as kug-ajiri to the mortgagors. They 
are entitled to interest on this sum annually, that is to say, 
inasmuch as the mortgagees who were in possession did not pay 
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Rs, 265 per annum, they were bound to pay interest on account 
of default in payment of such sum. 

The principle which we think reasonable to adopt is that, 
in the first instance, the sum of Rs. 265 should be deducted 
annually from the sum of Rs. 1200 with such interest as might 
accumulate on it at the rate of 12 per cent. per annum ; when 
the sum of Rs. 1200 is paid off by deductions of Rs. 265 per 
annum, this sum isto be deducted annually from the sum of 
Rs, 4000 and interest calculated annually on the remainder at 
the rate of 10 annas per cent. per month. The account should 
be taken here on this basis. 

The learned vakils for the parties have agreed that they will 
try to work out what the amount would be, and intimate to us 
the result of their calculations. 

As regards costs, the mortgagees, defendants, are entitled 


under the decree of this Court to the costs up to that date, that 


is to say Rs. 410, annas 9 and pies 6 and Rs. 591, annas 8 and 
pies 8, altogether, Rs. 1002, annas 2 and pies 2. They are also 
entitled, as mortgagees in the suit for redemption, to the costs of 
the lower Court after the remand by this Court that is, to Rs. 370. 
We make no order as to the costs of this Court. 

A. T.M, Decree varied. 


Before Mr. Fustice Pratt and Mr. Fustice Bodilly. 
HARI BALLAV BOSE AND OTHERS 


v: 
GOPI NATH RATH.* 


Roligions Endowments Act (XX of 1809), Seo. 1—Smt by Committee, not by 
Superintendent for accounts, if maintainable, 

The Committee of a smri appointed under section 7, of tho Religious 
Endowments Act (XX of 1868) can maintain a suit for aocounts 
against a tehsildar. 

Verkatabalakrishua v. Kaliyanaramaiyangar (1) distinguished. 

Appeal by the Plaintiffs. 

Suit for accounts. 
The material facts and arguments appear from the judgment. 
Babu Provash Chunder Mitter for the Appellants. 
Babu Charu Chundes Ghose for the Respondent. 
C. A. V, 


æ Appeal from Appellate Decree No, 689 of 1902 against the decision of 
Babu Behari Lal Mulhk. Subordinate Judge of Onttack. dated the Bist Janua: 
1902, reversing that of Babu Narendra Wath Ghose, Additional Munsiff, Puri, 
dated the 17th April 1901. 


(1) (1869) 6 Mad, H O. R. 48 


Vou. 1X.) HIGH OOURT, 


The following judgment was delivered : 


This was a suit by the Committee of a muth appointed under 
section 7 of Act XX of 1863 against a ¢ehsiider for accounts. 

The Munsiff in an exhaustive judgment held that the 
Committee were empowered to sue and he made the usual decree 
for accounts, On appeal the Subordinate Judge held that the 


suit was not maintainable, and could be brought only by the ` 


Superintendent who had been appointed by the Committee. The 
Subordinate Judge has relied upon a Madras case* which we 
think is inapplicable, because there the Court was dealing with a 
Trustee and not a Superintendent, and further the powers of the 
Board of Revenue to which the Committee succeeded were 
prescribed by a local Regulation which has no force in Bengal. 
Without examining more closely what were the powers of the 
Board of Revenue, we find from section 12 of Act XX of 1863 
that one of their powers was to recover the rent of the land or 
other property transferred to the Committee under that section. 
The Committee has thus powers equal to those of a landlord, 
whereas the Superintendent occupies the position of a manager 
subordinate to the Committee. 

Then it was admitted before us that the Committee is the 
recipient of the collections, and that the defendant’s salary 
is paid by them. The Subordinate Judge has left out of con- 
sideration other undisputable facts which are referred to in the 
judgment of the Munsiff, as indicating the relationship between 
the parties, vis.,, that the Committee exercise the power of 
dismissal, and that the defendant was dismissed by thém and 
again reinstated on his executing a bond in favour of the 
members of the Committee. E l 

We think it is clear from the terms of the Act and the 
construction hitherto placed upon it that apart from admitted 
facts in the case the defendant is a servant of the Committee 
and answerable to them, and as no other issue was raised in the 
lower appellate Court, we set aside the decision appealed against 
and restore that of the first Court with costs. ` 


N. K. B, Appeal decreed. 


*(1869) 6 Mad, IT, O B, 43 [Venkatabolakriahns v, Kaliyanoramalyangar]—Bop. 
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CRIMINAL REFERENCE. 


Before Mr. Fustice Casperss and Mr. Fustice Ryves. 


KING-EMPEROR 
! v. 
ANNADA CHARAN THAKUR AND ANOTHER.* 


Criminal Procsdure Oode (Aot V of 1898), Beos. 307, 887-—Roferance to High 
Court, when to bs mado—Duty of Judge—Verdiat not unreasonable —Con- 
sideration of merite—Pardon, tender of, reasons, omission to state— 
Irregulartiy—Ilegality. 

In a reference under section 807 of the Oriminal Procedure (ode, tho 
High Court is bound to consider the facts and come to its own conclusion, 
giving due wefght to the opinions of the Judge and of tho jury. ~ 

The High Court eannot refuse to go into the facts merely because it might 
appear on a perusal of the letter of Reference and the Judge's charge to the 
jary that the verdict was not unreasonable. A 


Emperor T. Chirkwa (1) not followed. 


Emperor v. Lyall (9), King. Hmperor v. Chidgham (8) and Em peror v, 
Abdul Rakaman (4) relied upon. 

Several unreported cases discussed. 

Where a pardon was tendered in the course of the inquiry before the 
Committing Magistrate and the ciroumstances under which ıt was tendered 
appeared fully from the record : 

Hold, that the omision to record reasons for the tender was not only not 
an illegality but not even an irregularity that vitlated the proceedings, 

Deputy Legal Romembrancer v, Banu Singh (5) followed, 

Sombie; Where the verdict of the jury seems inconsistent, the Sossions 
Judge may, after telling them that he would refer the case to the High Oourt, 
invite them to give their opinion and an opportunity of reconailing thoir 
verdict, for the consideration of the High Oourt, 

Reference under section 307, Criminal Procedure Code. 
Case of murder and robbery. 


The material facts and arguments appear from the judgments. 
Mr. K. N. Chaudhuri aud Babus Hem Chandra Sen, 
Jatindra Nath Lahiri and Krishna Kamal Mattra for the Accused. 
Mr. Donogh for the Crown. 
C. A V. 
* Oriminal Reference No, No. 2 of 1909, by B. N. Huda, Esq. Bemsions Judge 
of Rajshahye. 
(1) (1806) 2 All, L. J. 478. (3) (1002) 7 0. W. N, 185. 
(3) (1901) I. L. R. 29 Calo. 128. (4) (1908) 9 O. L. J. 433. 
18) (1906) 5 0. L. J. 224 


Vou, IK.) HIGH COURT, 


~ The following judgments were delivered : 


rsx J.—This is a Reference under section 307 of the 
‘Code of Criminal Procedure by the Sessions Judge of Rajshahye, 
‘who disagreed with the verdict of the jury acquitting the accused 
persons Annada Charan Thakur and Protap Shah. The charges 
against the accused Annada were in respect of offences punishable 
uuder sections 302, 114 and 392 of the Indian Penal Code, and, 
against the accused Protap under sections 302 and 392 of the 
Code, Thejury, by a majority of 4 to 1, acquitted the first 
accused, and by a majority of 3 to 2 acquitted the second accused 
on all the charges. One Kali Charan Thakur, the father of the 
accused Annada died during the trial and another accused, named 


Abdus Sobhan was made an approver in the Court of the Com-. 


mitting Magistrate, and he was examined as such in the Court 
of Sessions. l 

Before dealing with the merits of this Reference; it will be 
convenient to dispose of two matters of law upon which the 
learned counsel for the accused has made his submissions to this 
Court. Mr. Chaudhuri’s first contention is that the Committing 
Magistrate in tendering a pardon to the approver Abdus 
Sobhan, illegally omitted to record his reasons for so doing. I do 
not think that there is any force in this contention, or that the 
omission was an illegality by reason of which the evidence of 
Abdus Sobhan is inadmissible for the purpose of considering the 
merits of this case. 

The facts, so far as it is necessary to mention them in this 
part of the judgment, are these: Halal Khuri, a driver of the 
postal mail cart plying between Rumpore Boalia and Nattore 
in the District of Rajshahye, was murdured on the night of the 
August 3rd, 1908, at a place on the road to Nattore and situated 
about four miles distant from Nattore. The mail bags were 
opened and examined and a certain parcel was abstracted. The 
case has been called the Nattore mail robbery case ; and a large 
force of police conducted the necessary investigation with the 
result that on the 23rd September, 1908, the four accused persons, 
whose names have already been mentioned, were arrested. 
Against all the accused a charge-sheet was submitted by the Sub- 
Inspector, Peary Kumar Bardhan on the 14th October, 1908. 
In the charge-sheet the Sub-Inspector suggested that a pardon 
might be tendered to the accused Abdus Sobhan on the usual 
terms and conditions. The Deputy Magistrate put up thé cas¢, 
and, after examination of two witnesses, he drew up a proceeding 
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under section 337 of the Code of Criminal Procedure to the 
following effect — l 

4 Pardon is hereby tendered to the accused Abdus Sobhan 
in the marginally noted case, [Emperor v. Kalicharan Thakur, 
Annada Charan Thakur; Abdus Sobhan and Protap Shah 
under sections 302, 395 and 109 of the Indian Penal Code] on 
condition of his making a full and true disclosure of the whole 
of the circumstances within his knowledge relative to the murder 
of Halal Khuri and of every other person concerned, whether as 
principal or abettor. Abdus Sobhan accepts the pardon and is 
examined as a witness.” (signed) Girish Chandra Dutta, Deputy 
Magistrate, Rajshahye 15-10-08, 
` Jt is quite evident, therefore, that the pardon was tendered 
to Abdus Sobhan in the course of the inquiry before the Commit- 
ting Magistrate. The facts which led up to the tender of pardon 
appear on the record and, that being so, on the authority of the 
case of The Deputy Legal Remembrancer v. Banu Singh (1), 
there is no doubt that the omission to state reasons was not 
only not an illegality but not even an irregularity which vitiates 
the proceedings held subsequent to such tender and acceptance 
of pardon, The procedure adopted by the Deputy Magistrate 
was perfectly justified by the facts and circumstances of the case 
as known to him and appearing from the papers. 

The second contention of the learned counsel for the accused 
relates to the procedure adopted in this Court, on the hearing of 
this Reference, and we have been invited by Mr. Chaudhuri to 
to make a Reference on the subject to a Full Bench in the event 
of it appearing that there is any conflict of decision upon the 
point. The contention amounts to this: That there was really 
no reason for the Sessions Judge to make a Reference to this 
Court under section 307 of the Criminal Procedure Code, because, 
on the face of the Sessions Judge’s charge to the jury, it does 
not appear that the verdict was an unreasonable one. The 
contention arose during the protracted hearing of arguments in 
this Court, because Mr. Donogh, for the Crown, did not read 
the Sessions Judge’s charge to the jury until after he had 
placed the letter of Reference and all the evidence before the 
Bench. If the contention be right, and if, on the face of the 
charge to the jury, the verdict cannot be called perverse or 
unreasonable, it is clearly superfluous to enter into the merits 
of the case and the voluminous evidence on the record. 


(1) (1908) 50. L. J. 294. 


Vou IK.) HIGH COURT, 


In my opinion, the procedure adopted at the ‘hearing was 
neither unusual nor inconvenient. In the first place, the verdict 
of the jury was inconsistent. Four jurors acquitted Annada 
against whom the evidence, if believed, was certainly stronger 
than the evidence against the accused Protap who was acquitted 
by a smaller majority of 3 to2; secondly, in dealing with a 
Reference under section 307 of the Code, the High Court must 
consider the entire evidence and give due weight to the opinions 
of the Sessions Judge and the jury. 

It was held in Æmperor v. Chellan (1) that the ‘ opinion’ of. 
the jury in section 307 of the Criminal Procedure Code is the 
conclusion of the jury and not the reason on which that conclu- 
sion is based. I think that, if the verdict of a jury is unani- 
mous, it coincides with their opinion. If it isa divided verdict, 
the.opinion of the majority, no less than that of the minority, 
must be considered by the Court dealing with the Reference. In 
the present case, the opinions to which due weight must be given 
are the opinions of three jurors against the opinion of two 
jurors and the Sessions Judge. The verdict here is a bare 
verdict, But supposing the Sessions Judge, after recording the 
verdict, had recorded, after inviting, the reasons given by the 
jury for the verdict, we should have been entitled to consider 
those reasons whether expressed by the majority or minority 
of the jurors empanelled. I am disposed to agree with the 
observations of Mr. Justice Davies in Æmperor v. Chellan (1) 
“that the Legislature in directing that this Court should duly 
weigh the opinions of the jury gives an implied authority for 
the taking of such opinions,” and the Sessions Judge would have 
dona well before referring this case to this Court to have invited 
the opinions of the jury and to have given them an opportunity 
of reconciling the inconsistent verdict in respect of the two 
accused persons. Iam careful to add that the Sessions Judge 
might have done so, not for the purpose of deciding whether 
á Reference should- be made, but after arriving at his conclusion 
to refer the case to the High Court, and after telling the jury 
that such was his intention, I, also, agree with the judgment 
of Sir Subrahmania Iyer, Officiating Chief Justice and Mr. 
Justice Boddam that, “the circumstance that no such reasons 
have been recorded by the Sessions Judge does not warrant 
the High Court to decline to go into the evidence and to 
arrive at its own judgment after giving due weight to ine 

(1) (1908) I, L, B. 99 Mad, 91 at 96, 


a 
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views taken by the Judge and the jury as to the guilt or innocence 
of the accused.” 

It follows that we have to form our own opinion on the 
evidence, and this brings me to the third consideration involved 
in this question of law, namely, whether the procedure which 
has been followed is in accordance with the authorities reported 
and unreported to which our attention has been called by the 
learned counsel for the accused. 

The circumstances of the case are altogether special. I have 
alréady mentioned the inconsistency involved in the verdict 
of the jury. It may be added that the trial in the Court of 
Session occupied more than six weeks of the time of the Sessions 
Judge andthe jury. It would have been ari obvious disregard 
of our duty to have thrown out this Reference merely because it 
might be argued upon the face of the charge to the jury that 
the verdict was not altogether an unreasonable one. 

The first case to which I may refer is that of Æmperor v. 
Chtrkua (1). That no doubt is in favour of Mr. Chaudhuri’s 
contention. But it was a decision of Mr, Justice Richards sitting 
with Bannerjee J. in a Reference where neither party was 
represented and where no authorities were considered. With 
the greatest respect to the learned Judges, I think that this 
judgment is in direct conflict with the plain wording of section 307, 
of the Code of Criminal Procedure. In his commentary on the 
Code, Sir Henry Prinsep observes :— The result of legislation 
seems to be that, unless the Sessions Judge accepts it, the verdict 
of a jury in a Sessions Court, outside a Presidency town has no 
longer the ordinary force of a verdict of a jury, and that if the 
Sessions Judge disagrees with a verdict and submits the case to 
the High Court, the determination of the case lies with the 
High Court after full consideration of the evidence and after. 
giving due weight to the opinions of the Sessions Judge and 
of the jury.” ; 

In the unreported case of Emperor v, Anaruddin Biswas 
and Paresh Mandal (2) the learned Judges (Holmwood and 
Ryves JJ.) observe -— We cannot hold that the jury were not 
justified in taking the view that they did or at least that it.was 
not open to the jury to take the view that they did. That ina 
Reference under section 307 is qyite sufficient.” But they go on 


(1) (1905) 2 All. L. J. 475, 


19) Oriminal Reference No, 88 of 1908, decided on the Lith November 
1008.—-Unreparted. = - 


Vou. 1X] ; kran dobit. = 


to consider whether there had been a miscarriage of justice and 
it is evident that they considered the case on its merits. In this 
connection, I shall presently notice another and a matured 
decision of the same learned Judges in which they have more 
clearly expounded the law. 

In the case of King Emperor v. Anes or Anesh Mirdha and 
others (1), Mr. Justice Geidt sitting with Mr. Justice Woodroffe, 
heard the evidence and on a consideration of that evidence they 
expressed themselves as not prepared to say that the majority of 
the jury were wrong in refusing to act on it. The learned 
Judges added, that “there is nothing to show that the verdict of 
the jury was perverse or that they refused to convict the accused 
on any other ground than the Jona fide belief that it would not 
be safe to convict them on the evidence which was placed before 
the Court.” In my opinion, the learned Judges did not more 
than give due weight to the verdict of the jury in that Reference, 

The last unreported case is that of Zing- Emperor v. Prosonno 
Kumar Ganguli (2), which was decided by Mr. Justice Mitra 
and myself. There, also, the merits were entered into, and the 
opinion of the Sessions Judge was considered, and it was pointed 
out that the element of doubt in the case which, in the opinion 
of the Sessions Judge was 1 in 1,77,000, was in reality much 
greater and the judgment concluded with the observation that, 
“ the circumstances were very suspicious and it might be that 
the accused was guilty. But it cannot be said that the guilt of 
the accused is morally certain.” l 

If any of the unreported cases had been clear authority 
for the extreme contention which has been submitted to us they 
would have found a place in the Law Reports, 

There are reported cases on the subject, and I proceed to 
consider these. In the case of Hmperor v. Lyall (3), the Reference 
against an unanimous verdict of the jury acquitting the accused, 
Mr, Pugh, counsel for Lyall, the principal accused in the case 
cited authorities to the effect that the High Court must act in 
accordance with the unanimous verdict of the jury- unless it 
was shown to be perverse or clearly and manifestly wrong. - The 
learned Judges (Prinsep and Stephen JJ.) overruled his conten- 
tion, and pointed out that the terms of section 307 of the Code 


n (1) ieee Reference No. 6 of 1008, deolded on the 10th March 1908,— 

nrepor 
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bf 1882 had been altered by subsequent legislation and they 
observed — It is not necessary for the prosecution to show 
that the opinions of the jury are perverse or clearly and mani- 
festly wrong, as- was held inthe cases cited to us which were 
decided before the law was amended in 1896 and ia aa as it 
now stands.” 

In a somewhat - later case, King-Hmperor v. Chidghan 
Gossain, (1), Mr. Justice Stevens sitting with Mr. Justice 
Harington, pointed out that “the Sessions Judge was .not 
justified in taking up the time of this Court by making a 
Reference in a case in which the evidence for the prosecution 
was, on his own showing in his charge to the jury, so open to 
hostile criticism as to justify the jury in regarding it with 
suspicion.” Nevertheless, the learned Judges went very fully 
into the merits of the case, and they certainly did not reject 
the Reference merely because the Sessions Judge ought not to 
have made it. 

The last case to which our attention has been called i is 2 
decision of .Mr. Justice Holmwood and my learned brother 
(Mr. Justice Ryves) in Emperor v. Abdul Rakaman (2), where 
the two cases which have just been cited were considered. . It 
admits of no doubt that this case is a fuller exposition of the law 
than that enunciated in the unreported case of King Emperor v. 
Anaruddin Biswas and Paresh Mandal (3) to which reference 
had been made, ; 

The contention of the learned counsel that the c case of Abdul 
Rahaman should not have been referred under section. 307 of 
the Criminal Procedure Code, because the Sessions Judge himself 
in his charge to the jury, warned the jury that they should 
certainly pause and consider a particular circumstance in the 
evidence of the prosecution, and that it was, therefore, fairly open 
to the jury to acquit the accused, was not accepted, and the 
learned Judges proceeded to consider the evidence in the case 
which appeared to be clear and convincing, and the result of the 
Reference was that the accused was convicted. eek 

: I have now dealt with all the cases cited and in my Galio 
there is no real conflict of decision, or want of uniformity in the 
procedure adopted by this Court on the hearing of this Reference 
under section 307 of the Code. It is obvious that in every case, 
“even wheré the verdict was unanimous, the Court proceeded:to 
=: (1) (1903) 7 O, W. N. 185 át 140. ° (3) (1908) 90 L. J, 432. 

(8) Oriminal Reference No, 33 of 1008—Unreported, - 


Vor, IA.) ' HIGH COURT, 


consider the merits and to hear the evidence. I haye indicated 
how the opinions of both the Sessions Judge and of ‘the jury, 
including a minority of the jury, are entitled to due weight in 
accordance with the express language of section 307 of the Code, 
The procedure adopted by Mr. Donogh in the present case was 
perhaps unusual, but regard being had to-the length of the 
Sessions Judge’s charge to the jury and to the evident want of 
arrangement and method in marshalling the materials presented 
to the jury, we thought that the learned counsel for the Crown 
should not be pressed to place the charge before us at an early 
stage of the hearing. It was subsequently placed before us, and 
the contention of Mr. Donogh was that the Sessions Judge did 
not put the evidence against the accused sufficiently strongly 
before the gentlemen of the jury. We have carefully read and 
considered the charge for ourselves, and, even-it had been read to 
us at the very commencement of the hearing, we should not have 
been in a position to say that the jury were justified in acquitting 
the accused. In the circumstances of this case, it was impossible.to 
limit the hearing or to confine it to a consideration of the charge 
to the jury and the points made therein for br against the case 
for the prosecution. 

There may be cases in which a Sessions Judge unnecessarily 
makes a Reference under section 307, but, in such cases, the 
Crown would certainly not press the Reference, and so it might 
be disposed of on a bare consideration of the cliarge to the jury 
and of the material passages in the evidence. But this is not 
one of those cases. 

I would accordingly over-rule the second contention advanced 
by the learned counsel for the accused and proceed to deal with 
the evidence. 

I have read the judgment about to be delivered by my 
learned brother, and without repeating his observations, I content 
myself with saying that I entirely agree with the judgment. 

We do not think it is necessary to comment on all the 
evidence placed before us in detail. A brutal murder and robbery 
remains undetected and unpunished, principally, as it seems to us, 
because the salient features in the case were overlooked, namely, 
the clue furnished by the evidence of Bungsi on the 4th August, 
and the significant fact that the only postal packet abstracted 
was the one containing Codes of the Public Works Department. 
The learned Sessions Judge, however; bestowed great pains on 

_the trial of the case, and though his charge to the jury lacks 


- G45 
ORTHTNAH, 
1906. 
yw 
Ap ing: Ripert 
Annada Oharap 
i Tet 
Casparis, 4. 


THN CALOUTTA LAW JOURNAL. {Von IX. 


arrangement -and method,- we recognise the care and ability 
displayed. 

The result is in our opinion, that the prosecution have failed 
tonclusively to prove their case. We, therefore, under section 307 
clause 3 of the Criminal Procedure Code, acquit the accused 


-Annada Charan -Thakur and Protap Shah and we direct that 


they be immediately released. 
Ryves J. —I agree generally in the Gana 0f law 
‘arrived-at by my learned brother. : 

On the second point I wish to add only a few words. 

Mr. Chaudhuri’s contention is that if it can be shown to 
this Court on behalf of the accused that on a perusual of the 
letter of Reference of the Sessions Judge under sectiou 307, 
Criminal Procedure Code, and of his charge to the jury, that the 
verdict of acquittal (whether unanimous or divided) was not 
unreasonable, this Court could not, or at any rate should not, 
go into the evidence and examine the case on its merits, but 
must, having due regard to the opinion of the jury, reject the 
Reference. A 

It seems to me this contention goes much too far, or is not 
supported by any one of the cases reported or unreported to 
which he has referred. Among other cases, which have been 
duly considered by my learned brother, he relies on the unreport- 
ed case of Emperor v. Anaruddin (1) to which I was a party. 
That case was no authority for the proposition, for there we did 
examine the whole record and in the result arrived at the con- 
clusion that we should not disturb the unanimous finding of the 
jury. In that case the Judge considered that the statements 
made by the accused were “confessions” of their guilt. Wé 
pointed out that they were not, but on the contrary'were " pleas 
in’ avoidance.” In that case the scope of section 307 was not as 
far as I recollect, commented on in argument or in issue. It was 
a peculiar case on its part and the Judge had misinterpreted the 
statements of the accused. No authorities were cited or consi- 
dered and it was not a considered judgment. In however general 
terms the judgment may have been couched, it is’ no authority 
for the proposition now contended for, Personally I now think 
the latter part of the judgment has been expressed too widely. 
I adhere to the opinion expressed in’ the considered judgment 
which I delivered in the case of Emperor v. Abdul Rahaman (2) 


(1) Oriminal Referense No. 88 of 1908.— Unreported. 
~ (9) (1908) 9 0. L, J. 439 
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(in which Holmwood J. concurred), in which the scope of 
the section was in issue, in which authorities were cited and 
considered. 

I now come to the merits of the case. The case for the 
prosecution seems to be very strong and if the evidence of Abdus 
Sobhan, the approver, and that of Durlabh, Sib Shankar, Bhawani 
and Bangsi can be accépted, the inference is inevitable that the 
accused are guilty. Certain facts are proved beyond doubt. 
Halal Khuri, the driver of the postal mail cart plying between 
Rampore Boalia and Natore, left the carrying Company’s office 
at Ghoramara with some mail bags which he had picked up there 
sometime between 7-30 and 7-45 P.M. on the evening of Monday, 
the 3rd of August 1908. The mail cart is described as a fumtum 
built to carry three passengers and the driver. That afternoon, 
three tickets had been taken for the journey. At the time of 
starting, however, from Ghoramara only one passenger was in 
the cart. At Samsadhipore, where the pony was changed, there 
were three passengers. At Jhalmolia ferry, where the tickets 
are checked, there were only two passengers, and the fact that 
there were three tickets was explained by saying that one of the 
passengers had got down at or near Samsadhipore. At a spot a 
few miles further on, Halal Khuri was undoubtedly murdered. 
Next morning Etim, who is the driver of a rival staging Company, 
as he approached a bridge near the 24th mile-post, in the early 
dawn, noticed a pool of blood on the metalled road and close by, 
in a field, a dead body. Etim had with him four passengers, who 
were proceeding from Rampore Boalia to Natore. They all got 
down from the gharry and went up to the dead body which was 
recognised by Etim and on which were seen several incised 
wounds about the head and neck. Etim and his passengers then 
got back into gharry and wenton. They all noticed the mail 


cart, further on at some distance below the high road and near - 


it two whitish objects which they thought were human corpses, 
As soon as Etim arrived at Natore he informed the Manager at 
the staging Company of what he had seen. He was told at once 
to report the matter at the thana. He did so, and the time at 
which his statement was made is recorded as 7-30 A. M. of the 
4th August, by one Peary Kumar Burdhan, a Sub-Inspector of 
Natore. Information was promptly given to Mr. Mackertich, 
the Sub-Divisional Officer of Natore and both Mr. Mackertich 
and the Sub-Inspector started off to the scene of occurrence, 
Mr. Mackertich states that he reached the spot at about 8 A. mt, 
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He noticed a bloodstain about a foot in diameter on'the metalled 
road. He found the dead body of Halal Khuri close by ina 
paddy field and there were marks on the space intervening 
between the blood-stain on the road and the spot where the 
body was found, indicating that tbe body had been dragged to 
where it lay. Some 50 yards away from the road we found the 
tumtum without the pony. There was blood on the side board, 
that isthe upright board at right-angles to the wheel guard, 
and on the spokes of the wheel on the right side of the tumtum. 
He saw on the a of the paddy field, where the fumitum was, 
an empty bag spread out and the contents of some of the mail 
bags carefully laid on this empty bag. Conspicuous on the top 
were two insured parcels containing jewellery. One of the 
parcels which contained silk and cloth was cut open. Some 
newspapers were also lying scattered about. Some bags had 
not been opened. Mr. Mackertich looked for marks of foot 
prints near the dead body, but found none as they seemed to 
have been carefully obliterated. , 

A detailed examination of the contents of the mail-bags 
showed that the only articles missing were a parcel weighing 180 
tolas addressed to the Sub-Divisional Officer, Public Works Depart- 
ment, Pabna, which contained three copies of the Public Works 
Code and two envelopes containing money order forms. There 
were altogether 34 mail hags, 24 had been cut open and their 
contents removed. Of the remaining 10 bags, 9 contained empty 
mail bags and the tenth, one small parcel measuring 5” x 3” x 3%, 

On the same morning it was discovered that a telegraph post 
had been knocked down, andthe wire cut at a point not very 
far from Rampore Boalia and the natural inference was drawn 
that the cutting of the telegraph wire was connected with the 
mail robbery and the murder. 

No doubt, a very plausible theory as to the motive for the 
robbery was soon formulated. The robbers, whoever they 
were, were evidently seeking something which they expected 
would be carried by the mail that.evening. As they had left 
untouched the 10 bags which on being handled would demons- 
trate that 9 of them contained no mails and the tenth only a 
small parcel, in the absence of any indications that they had. been 
interrupted in their proceedings it would appear obvious that 
the robbers were probably seeking some more bulky object. 
Further, as they had cut open the parcel containing silk and 


cloth, which has been described as about a foot or more in length 
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and 8 or. ọ inches thick, the inferrence could be drawn that a 
parcel like that was the objective of the crime, Obviously, it 
was not an ordinary case of theft as no valuable had been 
removed. On the other hand, it would seem incredible that, if 
the murder of the driver had been committed from. personal 
motives, his murderers would have so thoroughly ransacked the 
mail bags, an occupation which must have detained them for 
a considerable time in the vicinity of the -high road and of the 
crime. No other theory of the crime that is probable -has 
been suggested. 

Very early in the investigation, as we are informed -by 


Mr. Barnes, the’District Magistrate of Rajshahye, and certainly by 5 


the 12th August, the idea was formulated that one Kali Charan 
and his son Annada Charan (one of the present accused) were 
responsible for the’ crime, and that their object was to obtain a 
certified copy of a will, or perhaps, as suggested at a later stage 
in the case, whole record in which they believed that the copy 
would be found and which they expected could be sent by the 
mail cart that night, from-the office of-the District Judge of 
Rajshahye to the address of the Registrar of the High Court at 
Calcutta. It must have been apparent to the police as, indeed, 
is suggested by Mr. Barne’s evidence that the only hope of 
working out the case successfully, depended on the ability of 
the police to arrest some one: of the actual murderers and that 
he should become an approver and that evidence corroborating 
him should be forthcoming. The police obviously had an 
extremely difficult case to elucidate. - - 
The reasons why suspicion was focussed on these two persons 
(Kali Charan and Annada) were the following: In December 
1906, a relation of Kali Charan, one Jadab Nath Chowdhury 
died. He left a will settling his estate, valued at something 
between Rs. 1,400 and Rs. 800 (to take the estimate of the 
rival claimants) on the idol Narayan Doorga Thacoor- and 
made the shebatts executors. This will was propounded - for 
probate in the Court of the District Judge of Rajshahye on the 
12th January 1907. Kali Charan objected and filed a caveat. 
His main contentions were, frst, that Jadab Nath was insane 
and, secondly, that the signature, purporting to be Jadab Nath’s 
on the will was a forgery and that it did not correspond with 
several admittedly genuine signatures of Jadab Nath, many of 
them on official documents.. Kali Charan .also filed a counter 
suit asking for a grant of Letters of Administration to.the estate 


ir 
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of Jadab Nath deceased. The case was fought out strenuously 
and, on the 27th January 1908, judgment was delivered in 
favour of the shebazts, and by the same judgment Kali Charan’s 
suit wás dismissed, On that day, the record containing the 
will was made over to one Janaki Nath, the keeper of Miscella- 
neous records in the office of the District Judge. He deposed 
that, in the course of that day, he made over the records, 
without examining them, tothe Head Clerk, who put them 
into an iron safe. On the 30th of January, Janaki Nath had the 
records taken out of the safe with a view to prepare the probate. 
He then discovered that the will was missing. The matter was 
formally reported tothe District Judge on the 3yst January. 
Janaki suspected that a pleader, who had been engaged in the 
case on behalf of Kali Charan and whom he said he had noticed, 
on the 27th coming out of his room which he had left tempo- 
rarily, had stolen the will. This, at any rate, is what is stated 
now in evidence, but it does not appear that Janaki Nath said 
this to the District Judge at the time. Be that as it may, both 
the pleaders who had been engaged on behalf of Kali Charan 
wrote to Kali Charan and to his son entreating them to send 
them a certified copy of the will—the only one known to be 
in existence (and which Annada had obtained)—in order, as they 
said, to save a subordinate official from ruin. Kali Charan seems 
to have had no particular wish to withhold the copy, but it is 
said on behalf of the prosecution that Annada Charan, his son, 
who had been actively prosecuting the litigation on behalf of 
his father (who was an invalid) had the greatest reluctance in 
giving up his copy. On the 14th of March 1908, an application 
was made, on behalf of the successful skedatts, praying that the 
non-certified copy of the will, which was attached to their peti- 
tion, might be received, as secondary evidence of the original 
will, and Letters of Administration issued with a copy of the 
same. On that day the Court passed an order issuing notice to 
the opposite party, that is Kali Charan to show cause, by the 
yth of April, why this request should not be granted. In the 
same order, directions were given to the head clerk to keep the 
copy of the will filed that day in safe custody. On the 25th 
March, Annada appeared and filed his certified copy of the will 
On the 8th of April, the Court after hearing parties, ordered that 
the certified copy of the will so filed to be treated as contents of 
the original will and that the grant be issued with copy of 
that copy. 
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Kali Charan and Annada, it is stated, felt their defeat very 
keenly and Annada Charan went to Calcutta and there filed two 
appeals, one against the grant of Letters of Administration to 
the shebatts and the second in his own case in which Letters of 
Adminjstration (as on an intestacy) had been refused to his 
father. The records of the two cases were requisitioned by the 
High Court from the District Judge in the ordinary course. The 
record of the probate case, together with the will was sent to 
the High Court on the 14th of July and their receipt was acknow- 
ledged by a letter which reached Rajshaye on the 22nd July 1903. 
According to the practice in such cases, the certified copy of the 
will, which was treated as original will, was not sent in the same 
parcel with the record but separately in a registered cover. Why 
both the records were not sent on the same day has not been 
explained. On the 2oth of July, a second requisition came from 
the High Court asking for the record in Kali Charan’s own case. 
It may be mentioned here that this record was a small and supple- 
mentary one. The bulk of the evidence had been taken in the 
other, the main case. According to the rules, District Courts 
are required to submit records within seven days from the receipt 
of the requisition. Asa matter of fact, this record was not sent 
to the post office till the afternoon of the 3rd of August. On 
that day, there is evidence that the record was very hastily packed 
up and sent to the neighbouring Branch post office shortly before 
` 4P. 3t, which was the latest hour at which the Branch post office 
would receive parcels for despatch. Although this office received 
parcels up to 4 o'clock it did not despatch any after 2-30, so that 
this parcel was not sent off till the next day the 4th. 

All these facts were discovered by the police in the course 
of their investigation. They concluded that there could be no 
doubt as to the instigators of the crime and certainly their theory 
seems very plausible. They took no definite action, however, 
until the 22nd of September. On that day, there was a consul- 
tation between the various Sub-Inspectors investigating the case 
and the Inspector, Sharafat Ali, of the Criminal Investigation 
Department, who had been deputed to work it out. On that 
day, it was decided to search the houses of, and to arrest, four 
persons, residing in different villages, namely Kali Charan, 
Annada, Abdus Sobhan, and Pratap Shab. Pratap Shah, pro- 
bably, it had been ascertained, was in the service, and a tenant 
of Annada. Abdus Sobhan also, they probably knew, was for 
13 years or more a professional /athia/, in the service of one 
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zemindar'or another, and had been employed as such for 
some years by Annada. This service had ceased some two 
years ago, since when, however, Annada employed him as 
occasion required. 

Several of the Sub-Inspectors who took part in this investi. 
gation have been examined. They do not inform us that they 
had any definite information against any one of these four persons 
at that time. Apparently the most suspicious circumstance that 
they had discovered was that, on the night of the murder, Annada 
and Pratap were absent from their houses and had been so for. 
two or three days previously. Having come to the conclusion 
to arrest these four persons, steps were immediately taken by the 
police to carry it out. One Sub-Inspector went to Modhu Khali 
and searched Annada’s bar, taking away from it some articles of 
clothing and some correspondence. He then signified his inten- 
tion to search the house of Shib Shanker a relative of Annada 
and more or less closely associated with him. According to the 
evidence, he told Shib Shanker that his object in searching his 
house was to see if it contained cloth belonging to Annada which 
might throw light on the case. Thereupon, it is stated, Shib 
Shanker said “why search my house. Search the house of 


- Annada who had the murder committed.” Forthwith Annada 


was arrested and taken along with Shib Shanker to Saidpore, 
where Inspector Sharafat Ali was staying. On the same day, 

Abdus Sobhan was found, after bis house had been searched, in 
a neighbour’s house, in his village Senbbag, and brought to 
Saidpore where he arrived late at night. Pratap and Kali Charan 
were also arrested on the same day. The Sub-Inspector who 
arrested Kali Charan admits that, at that time, he had no evidence 
whatever against Kali Charan but arrested him under the orders 
of his superior. As soon as Abdus Sobhan arrived, he made a 
long and full confession to the police. Shib Shanker also after 
Abdus Sobhan had been examined made a statement incrimi- 
nating all the accused except, perhaps KaliCharan. Shib Shanker 
and Abdus Sobhan were sent to Natore where they arrived 
during the night of the 24th September. They were taken to 
the residence of a Deputy Magistrate who proceeded at once to 
record Abdus Sobhan’s statement under section 164 of the 
Criminal Procedure Code. That statement was not finished that 
night; but was completed on the morning of the 25th, and then 
Shib Shanker’s statements was recorded; subsequently, -this 
Magistrate was ordered to verify Abdus Sobhan’s confessional 
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statement and was taken by him step by step to the scene of 
each incident he had mentioned. 

It will thus be seen that, by an extraordinary coincidence, 
the police on the 23rd September, if the case for the prosecu- 
tion is true, arrested the four persons directly concerned in the 
crime and obtained from Abdus Sobhan a full statement of his 
previous history and relations with Annada, the motive for the 
crime, Annada’s chagrin at his failure in the litigation, hatching 
of the plot, finally, the details of the actual murder. 

It is hard to understand why Shib Shankar, who was not 
suspected, should at once have betrayed his relative on whom 
he was in a way dependent ; or why Abdus Sobhan confessed 
as soon as he was confronted by the police. 

The police had now got all the leading features of the case. 
It only remained to fill in the details of the story. They had 
discovered from some correspondence found in Abdus Sobhan’s 
house that he had a young relation named Bhawani who had 
recently joined a school at Rajshaye. They had already learnt 
from the clerk of the Dak Company that, on the afternoon of 
the 3rd August, a young Bengali had come to buy four tickets for 
the night mail. He had been told that the mail would be 
carried that night on a tum tum holding only three passengers. 
The young man went away and returned shortly afterwards and 
bought three tickets. The police say that they at once jumped 
to the conclusion that this young man who bought the tickets was 
no other than Bhawani. They accordingly sent for Bhawani. He 
was told to be present at the Puthia thana on the 27th Septem- 
ber. He went there, and although he says he was free to come 
and go, it is strange that he remained at the thanna for two days 
taking his meals there and sleeping there. On the 29th he 
wrote out a statement which he gave to the police. He had first 
of all denied any knowledge of the matter, but his statement as 
recorded by himself eventually exactly corroborated the story told 
by the ticket clerk. On the 30th his statement was recorded 
under section 164, Criminal Procedure Code, by the Sub- Divisional 
Magistrate at Natore. The case was now almost complete. 

On the 4th October Durlabh was arrested by the police or 
gave himself up to the police (there is a mysterious uncertainty 
about this,) and immediately confessed that he had, at the insti- 
gation of Annada, cut the telegraph wire on the night of the 
3rd of August. He supplied the necessary link showing the 
complicity of Kali Charan in the plot. : 
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As early as the 4th of August Mr. Barnes had interviewed 
one Bangsi, head syce in the service of the mail carrying company 
at Samsadhipore. Bangsi said that there were three passengers 
with Halal Khuri the previous night, that he changed the 
pony and noticed particularly one of the passengers who got 
down and took a smoke from the chillum of the driver. He 
described the man and said he could recognize him on the 8th 
October, that is more than two months after. Then Bangsi was 
taken to the Rampore Boalia jail and there in the presence of a 
Magistrate, picked out Annada Charan from a number of persons 
as the man whom he had recognized among the passengers ‘of 
the mail cart on the 3rd of August. The police case was then 
complete. 

In approaching all this evidence, I cannot help feeling a 
suspicion that the police, having started witha definite theory 
and being satisfied that it was the only possible theory, tried to 
get evidence in support of it. At any rate, as I shall show, there 
are strong indications that the approver, Shib Shanker and 
Bhawani varied considerably in their statements after it was 
apparent that their original statements would not fit in with 
other circumstances proved in the case. I, therefore, think we 
must approach the prosecution evidence with great caution. 

To take the case of approver. He states that he confessed 
out of remorse. If that was so, one would have expected a very 
different statement from him. When he was examined on the 
24th of September by the Deputy Magistrate, he began with a 
long history of himself and his previous relations with Annada. 
The first two and a half pages of his printed deposition are 
taken up with practically irrelevant details. He then states that 
on Thursday the 30th of July he went to Annada’s house and 
there, in the presence of Pratap, he was told that the mails 
would have to be robbed on the night of Monday the 3rd of 
August, and he was then given a &athart or large sacrificial 
knife, which apparently, he was told would be required for 
cutting up the mail bags. He is perfectly definite on the point 
that it was on a Thursday that this final consultation took place, 
and there can be no doubt that his memory is exceptionally 
strong. At the end of his deposition he makes a highly sigoi- 
ficiant statement, namely, that Shib Shanker knew something 
about this occurrence, In that statement, also, he described the 
actual murder in the following manner. After the driver had 
refused to give up the mails, Pratap, who was seated behind him, 
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began striking him on the head, neck, and body with the 
katkari which the approver said he had stealthily handed to 
him at the suggestion of Annada, He continues: “ Annada Babu 
went and stood in front of the horse. When Protap was 
striking the coachman, the horse was going with the coach down 
the pathway constructed from the sarak downwards on the 
south side of the bridge. Seeing that, Annada went up and 
stood in front of the horse. Annada said to me ‘ what are you 
doing ? You also inflict cuts.’ Thereupon I went up and inflicted 
two or three cuts on the coachman with the knife.” This knife, 
he says, had been given to him immediately before the 
murder by Annada. “I do not remember (he goes on) on 
which part of his body I inflicted the cuts.. The coachman 
struggled on the coach. Then I and Protap Shah dragged the 
the coachman down on the ground, and then dragged him away 
and placed him amidst the paddy that there was on the south 
below the saraé on the west of the bridge.” 

When Abdus Sobhan was taken by the Magistrate to verify 
his story a few days subsequently, namely, on the 27th and 28th 
of September, he was equally positive that the consultation took 
place on Thursday and he explained to the Magistrate, on 
the spot, where Annada stopped the tumium, after the attack 
on the driver had commenced, and explained that the Aatum 
had gone some distance. In other words, he makes out that the 
driver was not killed on the metalled road itself but partly below 
it on the temporary diversion road which had been made for 
use while the bridge was being repaired. Before the Committing 
Magistrate, he was equally positive as to the day being Thursday 
and also as to the fact that, after Protap attacked the coachman, 
the pony dragged the cart down the diversion path, where it 
was stopped by Annada Charan, and that then the driver was 
despatched. On that occasion, with reference to Shib Shanker, 
the approver said that he was at the afcha/a all the time that the 
consultation was going on and when the Aatharr was given to him, 

‘When we come to the Court of Sessions, there is a remark- 
able change in the evidence of the approver. In his examina- 
tion-in-chief he names no day for the consultation, but says it 
was about the middle of Sravan, either on the 12th or on the 
14th of that month, corresponding with the 27th or 28th of July. 
Then, when he is cross-examined on the -point, he says it was 
either a Wednesday or a-Thureday or a Friday.. When he comes 
to the actual murder he states that Halal Khuri was killed and 
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taken down from the cart when it was actually on the metalled 
road. He is positive about this and says this is his last word on 
the subject. The prosecution say that there is nothing in 
these discrepancies and that they may be explained as due to 
forgetfulness. 

On behalf of the defence, however, a very good reason is 
pointed out why the day, Thursday, was changed. Long after the 
first statement had been made and reiterated, the police found 
out that, on that particular Thursday, the 30th’ July, Pratap 
was at Rajshahye and had there sworn several affidavits in 5 or’ 
6 cases. This fact was established by the production before the 
police of the records of the cases to which attention was drawn 
in consequence of the search they had made among the papers 
in the house of one of the pleaders who had appeared for the 
accused in the will case. -The reason for changing the actual site 
of the murder, although the difference in the distance is very 
small, is said to be this that the large patch of blood was on the 
high road itself. If the murder took place on the diversion and 
the body was taken down from the cart at that spot, there would 
have been a great deal of blood there, but there was none.: 

‘These circumstances do certainly cast even more suspicion 
than that which ordinarily must attach to an approver's evidence. 
There are one or two other points about his evidence which are 
unsatisfactory. He says that the murder took place while the 
driver was in his cart. The medical evidence shows that all the 
large vessels of the neck were completely divided, and, on post 
mortem examination all the organs were found, naturally, empty 
of blood. One would have expected that there should have been 
a great quantity of blood inside the cart. Asa matter of fact, 
none was discovered. Some blood was found: on one or two of 
the postal bags, but apparently no large quantity. Some blood 
was also found on one of the sides of the cart, and on the spokes 
of the wheels but not merely as much as one would have 
expected if the murder had been carried out precisely as 
discovered. Then, again, one of the wheel guards. of-the cart 
was broken. There is nothing in the story of the approver to’ 
account for this. Onthe-other hand, although this is denied by 
the approver, one of the prosecution witnesses, Gopeswar states 
that he was present when the approver made his first statement 
to the police, that on that occasion, he said that he struck Halal 
Khuri- with a ath on the side, whereupon, the Inspector of 
police told him he was lying and that he must not say so because 
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there were no marks of a /atht blow on the body. It is admitted 


by one of the Sub-Inspectors, that Gopeswar was present during . 


the recording .of the approver’s story, although he denies the 
truth of this episode. Sharafat Ali who actually examined the 
approver has not been called. The appearance of the cart as 
deposed to by the witnesses who saw it next morning certainly 
suggests that Zatkís might have been used in the attack on Halal 
Khuri. The medical evidence also does not very clearly support 
the approver’sstory, that one of the fatal cuts on the throat was 
caused by a clasp-knife about 8 inches in length (including 
the handle.) ; ; 
It may be perfectly true that Abdus Sobhan took a part in 
the murder, but there is a doubt cast on the accuracy of his 
details. No single circumstance relating to the murder itself, or 
which pointed to the complicity of either accused was discovered 
subsequently to and in consequence, of the approver’s confession. 
Every really relevant fact he mentioned was already known to 
the police or believed by them to exist. He has stated that the 
object of the robbery was a document connected with the Will 
case. After the murder was completed, he says he held the 
lantern while Annada examined the contents of the mail bags. 
On this part of the story his evidence is very vague and uncon- 
vincing. One would have thought that the search among the 
mail bags would have been impressed on his memory, especially 
if it is true that be was holding the lantern to enable Annada to 
find what be.wanted. One can imagine the intense excitement 
that must have held them, as they opened bag after bag and 
examined each likely parcel. They must have realized their 
danger, close to the high road, with their victim’s corpse not 
yet cold, near by, and yet he can give no details at all, and cannot 
even say whether Annada took any thing, or whether he said 
that he had or had not found what be wanted. It seems most 
probable that Abdus Sobhan, if he committed the murder, went 
off immediately after the murder, but against this there is his 
statement that he took away the lantern which was subsequently 
produced from his ders. Without the lantern the search could 
not have been made, as the night was dark ; and this brings us 
to another difficulty in the case. Annada is literate and knows 
some English. He is stated in the charge to the jury to have 
read up to the third class. If he was present, then how came 
he to take away a parcel plainly addressed to a Public Works 
official at Pubna, and why was it necessary to cut open the 
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other parcel which was addressed in Nagri? He must have 
known that a record despatched from the District Judge’s Court 
to the High Court would be addressed in English. Of course, if 
Annada was not there, but had the murder committed in his 
absence, this mistake might be easily accounted for, but this is 
not the prosecution case at all. 

Shib Shanker is a young man related to Annada, and he 
has been in association with him for sometime and is in a 
measure dependent on him. He helped him in his litigation 
and used to keep accounts at times for him. He describes that, 
on one occasion, after Annada had lost his case, Annada said 
to him “what would happen if the mail were robbed ? ”' Some 
15 days afterwards, he says, he was in the house when the 
conspiracy to rob the mail was planned. He purports to have 
overheard the conversation without being seen. Subsequently, 
the day after the murder, he heard Pratap Shah asked Annada 
for his reward. He also says he was present when, and few days 
later Abdus Sobhan madea similar request. He says he then 
asked Annada why they wanted a reward; thereupon, after 
binding him down to secrecy, Annada told him that he had 
robbed the mail. The actual words he used are said to have 
been “ I went from here to Puthia and from Puthia to Rajshabye ; 
going to Rajshahye, I had three tickets purchased there by a 
relative of mine who reads in the Technical School there. Then 
one man went from the town upto Taliamari. There I and 
Protap got up. Three of us went up together to Shamshadipore. 
One got down on the way. We met Abdus Sobhan at a bridge 
between Kanapokiper Tokia and Chandpore. After meeting 
him, I had the mail robbed by them. Then I went away.” 

This is a most extraordinary statement. It gives unneces- 
sary details of the preliminaries of the journey, and apparently, 
the going to Puthia is only mentioned to inculpate Kali Charan 
who lived there and is now dead. It is curious too, that the 
name of the third man who is said to have come from Rajshahye 
and to have got down on the way, is not given, This man 
would be Durlabh. At that time, however, the police had no 
information about Durlabh and did not know the name of the 
third man. Then it is very remarkable that although so many 
detgils are given up to the point when they met Abdus Sobhan, 
the actual murder and robbery is dismissed in the words “ after 
meeting him J had the mail bag robbed by them,” No mention 
is made of the murder at all much less are no details given. But 
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the most remarkable point about the statement is that Shib 
Shankar never asked, and Annada never told him whether or 
not he had succeeded in finding what he had sought. I can 
place no reliance at all on Shib Shanker’s evidence. There is no 
probable-reason why Annada should take him into his confidence. 
It is extremely: unlikely that he should have been present 
although unseen, at the consultation and it is. an extraordinary 
coincidence that both Protap and Abdus Sobhan should ask 
Annada for their reward in his hearing. 

We next come to Bhawani who is 21 years of age and who 
was admitted into the Technical School at Rajshahye on the 30th 
or 31st of July 1908. I have already commented on the fact that 
he made his statement after being, if not actually in police custody, 
at any rate under their control for two days at a distant thana. He 
stated, when he was examined under section 164, Criminal Proce- 
dure Code, that Annada met him, asked him to buy the tickets, 
he was accompanied by another man whose name was Protap but 
he failed to identify Protap subsequently. A letter on the record 
was found, in Annada’s house, written by this witness on the 2oth 
of August. It would seem to be véry improbable that the witness 
had met Annada on the 3rd of that month having regard to the 
contents of the letter. The letter runs:—" I am not at present 
informed of your welfare. I have again come and taken my 


admission inthe Rajshahye Technical School, depending upon- 


your favour; you wanted to help me something towards the 


purchase of instruments and also to help me something occasion-: 


ally according to your means. At present I am particularly in 
need of money. I have not yet been able to buy any book or 
instrument. It will help me greatly if you can give me some- 
thing now.” Further Bhawani says that although he heard next 
morning that the driver of the cart, in which he must have had 
every reason to believe Annada and his companions to have 
travelled, had been murdered, and also that two of the passengers 
had been killed, he made no enquiries either at the office of the 
Company or elsewhere. 

Finally the clerk who sold the tickets did not recognize 
Bhawani when confronted with him, in fact, he said he was not 
the person whom he sold them to the best of his belief. 

The next witness I shall consider is Durlabh who was a 
tenant of Kali Charan and lived at Madhu Khali. He described 
how Annada, Pratap and he went to Rampore Boalia and 
remained there for two days. Onthe afternoon of the second 
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day, Protap took him and showed him a telegraph post the 
lower position of which was rotten on the high road near 
Talaimari. On the next evening, he and Protap went on to a point 
en the road near the Panchans Raja’s basha. Presently the dak 
tumtum arrived with Annada and there the witness and Protap 
got onto it. [This, by the way, is in direct contradiction to 
what Shib Shanker says Annada told him (quoted supra.)] 

This witness Durlabh, is positive that the passenger who came 
in by mail cart from Ghoramara was Annada. The next day, 
that is on the fourth of August, the police examined one 
Dalsagar another mail driver in the service of the Company, who 
helped Halal Khuri in placing the mail bags on the Avmtwm at 
Ghoramara. He, Dalsagar, said that there was then only one 
passenger on the cart and that he was seated beside the driver, 
that he asked him to move while the bags were being placed on. 
the #imium and gave a description of him. This description 
was published in Police Gazette and it is enough to say that it 
admittedly in no way corresponds with the appearace of. 
Annada. This witness Dalsagar, was not called by the prosecu- 
tion in the lower Court but was very properly sent for and 
examined by the learned Sessions Judge. The prosecution seeks 
to make out that he had very little opportunity to notice the 
appearance and dress of the passenger, and that no reliance 
can be placed on the déscription which he gave the next day. 
Exactly the same arguments apply to Bangshi on whom the, 
the prosecution placed great reliance. The fact remains that 
he did give a fairly detailed description of this passenger, to 
whom he had spoken at a place where there was undoubtedly 
a good deal of light, the very next day, and that then the 
authorities were sufficiently satisfied of his accuracy as shown by 
the fact that the description given was published and circulated. , 

According to Durlabh, the three of them went on to 
Shamsadipore where the pony was changed. They travelled 
on to a distance of about 40 yards when Annada asked the cart 
to be stopped and both he andthe witness got down. Then 
Annada gave him a dao which was in a bundle on the cart and 
told the witness that he was to go back to Talaimari four miles’ 
away, knock down the telegraph post, which had been shown 
to him, and cut the wire ; you will give information to my father 
and leave the dao with him at Puthia.”” Witness describes 
that he did-as he was told. There has been some discrepancy 
in the evidence as to whether it was at Shamshadipore itself 
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that Durlabh left the cart or whether he left jt shortly after 
passing that stage. Bangshi the head syce who changed the pony 
has all along deposed that the three passengers went on from 
Shamshadipore, and he did not see the cart stop or Durlabh 
return. Ofcourse, it is quite possible that this might have 
happened without his noticing the incident, but it is rather im- 
probable that Annada should have stopped the cart so soon after 
it had re-started and only then have given Durlabh the weapon 
with which he was to cut the wire. Durlabh’s story may be 
perfectly true, so far as he himself is concerned, and although 
it is not proved that he was an accomplice in the actual murder, 
still his evidence is not much better than that of an accomplice. 
Curiously enough, he does not corroborate Bangsi as to the 
incident of Annada taking and smoking Halal Khuri’s chs//um. He 
_ does mention the incident and has not been asked about it by 
either side. ; 

There is great mystery as to how he came into the hands of 
the police. According to some of the evidence, the police 
searched for him in his village and could not find him until he 
was actually arrested. According to other evidence for the 
prosecution, he was all along in his village and ultimately gave 
himself up to the police, but why, is not at all clear. No sooner 
had he done so than he made a full confession of having cut the 
telegraph wire. There was apparently no evidence against him 
at the time and, under the circumstances, I do not consider that 
the part of his statement, which implicates Annada and Pratap 
Shah, is reliable corroboration of the approver. 

There is only one other witness to whom I need refer and 


that is Bangshi. It is proved that on the 8th of October last, 


an Honorary Magistrate after taking due precautions, intro- 
duced Bangshi into the jail at Rampore Boalia and there the 
witness picked out Annada from among 31 persons and said that 
he was the passenger whom he had recognized. at Shamshadi- 
pore on the night of the 3rd of August. It seems a great pity 
that the police, who knew on the 4th of August that Bangshi 
professed his ability to identify one of the passengers, and whose 


suspicions had very early in the investigation pointed to Annada,, 


did not confront him with the witness at once. Had this been 
done, the result might have been decisive. Annada was lodged 
in Rampore Boalia jail on the 24th of September and the identi- 


fication did not take place until the 8th of October. No expla-: 


nation is forthcoming to account for even this delay. Bangshi is 
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a man of 60 years of age and, therefore. presumably not very 
keen sighted and the night in question was a dark one. He had 
mever seen Annada before. He was engaged in changing the 
pony, and, probably, had little interest or reason to notice the 
passengers, Although it is not in itself improbable that Annada 
a Brahmin, would ask Halal Khuri, a Mahomedan, and a man of 
inferior social position to give him his cés//um to smoke, it is 
very unlikely that he would have done so on this occasion if the 
other evidence is true, namely, that the passengers at every point 
where they were noticed, took precautions to hide their features. 
But even if this witness is fully believed, it does not corroborate 
the approver’s statement that Annada was actually present at 
the murder, because the ordinary route by which Annada would 
goto his home at Madhukhali would be by river or bullock cart 
after leaving the mail cart at Jhalmatia ferry. It may be that 
the murder was committed by the informer and Protap, and that 
Annada himself was not present at the actual scene, in which 
case he would, of course be equally guilty. But this is not the 
case for the prosecution. On the whole, I am not prepared to rely 
on Bangshi’s evidence. 

I think it necessary to add some remarks about the alleged 
motive, because in this case the prosecution can scarcely succeed 
unless that motive is established.- When the original will was 
found missing on the 3oth of Jannary 1908, suspicion undoubtedly 
fell on Annada’s party, apparently, because it was suspected that 
one of bis pleaders, had actually stolen it. What motive Annada 
could have had for stealing the will at that stage of the case, 
after judgment had been given against him, it-is imposible to 
imagine.: His case was that the signature on that will did not 
correspond with numerous signatures admittedly genuine, of the- 
testator which had been placed on the record. The Court had 
found the signature to be genuine. The only hope that Annada 
could: have in coming to an appellate Court to upset that finding 
would be by showing that on comparison, the signature on the 
will was different from genuine signatures. In the absence of 
the will, an appellate Court could not but uphold the judgment 
en this point. However even if itbe assumed that Annada’s 
party was responsible for the disappearance of the original will, 
it is very difficult to understand why he should be so anxious to 
recover the certified copy-which he had filed.. -It is argued that 
rightly or wrongly, he did believe that it would be to his interest 
to get back the copy. Ifso, considering his position and the 


Vou. IX.) HIGH OOURT. 


relation which must have existed between him and the staff of 
the District Judge, one would have expected that he would have 
been able to effect his purpose much more easily. If the pro- 
secution story is true, Annada must have been in close touch 
with the persons responsible for the despatch of records from 
that office. The approver has stated positively that on the day 
of the final consultation 7. e. either on the 27th, 29th or 3oth of 
July, Annada told him and Protap Shah that the document 
would be despatched on the following Monday evening, that is 
on the 3rd of August. Itis most extraordinary, if he had this 
information from the office of the District Judge, that he did 
not also know what the actual record was, which was to be 
despatched, and whether or not the copy of the Will was in fact 
init. It is also very strange that Annada did not make earlier 
attempts to secure all the available seats on the dak cart for the 
evening of the 3rd. He made no attempt to purchase his tickets 
until about 4 P. M. on that afternoon. If he had been fore- 
stalled by a single outside passenger, his whole object, to accom- 
plish which he was prepared to commit a most daring murder 
on the high road, would have been frustrated, 

As against Protap the only evidence that really can be said 
to corroborate the approver is the evidence of Durlabh. For 
the same reasons that I cannot accept his evidence against 
Annada, I cannot rely on it as against Protap. In my opinion, 
therefore, both the accused must be acquitted. 

N. K. B. Accused acquitted. 
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ORIMIMAL,* The Oonrt of appeal is not precluded from inquiring into the nature of a 
1909, confession, to see whether it was voluntary or not. because the recording 
— Magistrate attached at ita foot the memorandum prescribed in section 164 of 

pane Cie the Oode, It isa duty clearly incumbent on the Court of appeal where the 
Mokherji and . spontaneity and voluntary nature of the confession is impugned, 
3 Santosh Ohandra A Magistrate before recording a confession had the following conversation 
Daa with the acoused :— 
The Emperor, “Do you know who I am }—Yeæ. 
— Any statement you make will be of your own free will, 

You ere under no compulsion—I understand.” , 

Hold, there was no compliance either with the letter or the spirit of the 
law as laid down in section 164 of the Criminal Procedure Coda, 

Where it appeared that an accused person was illegally confined in solitary 
confinement for about a fortnight, that the police had acces to him, that 
pressure was brought to bear upon him through his father, mother and brother, 
that the desirability of a confession was pressed upon him by the Distriot 
Magistrate ns a means of saving himself and his relatives from threatened pains 
and penalties, that his father was illegally arrested and detained in kaju for a 
long time withont any charge, that he then made a confession which waa 
recorded without legal precautions and in the immediate presence of an officer 
who was the head of the police and was officially and personally interested in 
the case and who put inoriminating questions to the scoused and helped in 
amplifying the confemmon, and finally that the confession was retracted as soon 
as the accused was produced in Court ; 

Hold, wach confession was not voluntary and not admissible in evidence, 

Where it appeared that an socused person was in police oustody from the 
7th to the 15th August, that from the Blst July he had been in jail, part of the 
time in solitary confinement, that he was confronted with another acoused who 
he was told had made a odnfession, that during the recording of the confession, 
questions were put to him from a police report by another Magistrate who was 
present, that the confession contained evidently false statements and that it 
was retracted as soon as the accused was produced in Court : 

Hald, the confession was not voluntary and was not admisafble in evidence, 

There is no warrant or justification for the intervention of a third party 
as a questioner, directly or indirectly, of a confessing prisoner. 

It is highly trregular for a Magistfate recording a confession to obtain from 
the police a report of what the accused is alleged to haye stated to them, before 
he begins to record the confession. 

Emperor v. Radhe Halwai (1) approved. 

A conviction for conspiracy cannot stand when the charge against the other 
alleged conspirators has failed.* i 

It is highly irregular fora Court Inspector, a police oficer appointed to 
conduct prosecutions, to take away and retain with him, petitions filed 
in the case. 

When a bomb was found ina beitakhhana ghar in a bouse to which all the 
members of the family had access, it could not be held that any particular 
member was in possession of the bomb. 

Quson Empress 1. Sangan Lal (2) applied, 


,* [Bee R. v. Plummer, (1902) 3 K. B. 389]—Rep. 
1) 41902) 7 O, W, N. 420. C2) (1893) I, L, R. 15 All 129, 
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Appeal by the Accused Persons. 

Convictions under sections 4(a), 4(2) and 5 of the Explosive 
Substances Act (VI of 1908.) 

The material facts and arguments appear from the judgment. 

Babus Dasarathi Sanyal, Suresh Chandra Mukerji, Abani 
Bhushan Mukherji and Debendra Narain Bhattacharyya for the 
Appellant in No. 310. 

Mr. A. Chaudhuri, Babus Amarendra Nath Bose and Fatindra 
Vath Sen for the Appellant in No. 312. 

Mr. K. B. Dutt and Babu Manmatha Nath Mukerji for the 
Appellant in No. 317. 


Messrs. Gregory ( Acting Advocate-General) and F. Chatterji 


for the Crown. 
G A. V. 


Their Lordships’ judgment was delivered by 


Jenkins C. J.— The three appellants were tried in the Court 
of the Additional Sessions Judge of Midnapore on charges framed 
under the Explosive Substances Act, 1908, and they have each 
been found guilty by the learned Judge who disagreed with both 
Assessors. 

Jogjiban Ghose was convicted under section 4(a) of the Act 
and has been sentenced to ten years’ transportation. 

Santosh Chunder Das was convicted under sections 4(a), 4() 
and 5 of the Act and he has been sentenced to ten years’ trans- 
portation under section 4(a) and seven years’ transportation under 
section 5, these sentences to run concurrently. 

Surendra Nath Mukerji has been convicted under sections 4, 
5 and 6 of the Act and has been sentenced to seven years’ trans- 
portation. Separate appeals have been preferred and each appel- 
lant has been separately represented in this Court. 

The case for the prosecution as formulated in the first infor- 
mation, dated the 7th September 1908 is that there was "a con- 
spiracy by a secret society working at various places at Midnapore 
and elsewhere, and having as one of its objects the assassination 
of the District Magistrate of Midnapore by means of bombs, 
explosives or firearms.” Twenty-three places of meeting are 
enumerated, and some idea of the suggested extent of the conapi- 
racy may be gathered from the fact that no less than 154 persons 
are named as implicated, drawn from all classes of society from 
Raja to beggar. 

Proceedings before the Committing Magistrate were taken 
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against 27 of these persons, but before the case had proceeded 
far, the Advocate-General, Mr. Sinha, on the 9th of November 
withdrew from the prosecution of 24 of the accused persons who 
were thereupon discharged. Though it may have appeared at 
the time that the Advocate-General was taking upon himself a 
serious responsibility, events have amply justified his action and 
there can be no doubt that the course he took was right from 
every point of view. Thenceforth the proceedings were continued 
against the three appellants alone. 

The prosecution theory has been that the conspiracy charged 
may be traced back to what has been described in the course of 
this case as the “spirit of violent hostility against the Govern- 
ment” alleged to have resulted from the agitation to which the 
Partition of Bengal gave rise, and in support of this a prominent 
police officer has stated that the ands mataram processions, 
which the, prosecution apparently regard as an important element 
in the conspiracy, went on from the Partition till the house 
searches at Midnapore in 1908. But it is not until the 8th of 
June 1908, that we come to the period actually covered by the 
charges in this case, and it may be noted that the reason for 
selecting this date as the commencement of the conspiracy 
charged is that it was on that date that the Explosive Substances 
Act, 1908, became law. All up to the 8th of June, therefore, 
must be regarded as the history of events leading up to the 
alleged conspiracy and relevent only in that sense. Speaking 
generally it may be said that the evidence bearing on this earlier 
period is directed to showing that there was in Midnapore, 
Bande Mataram processions, associations of volunteers and an 
aggressive system of picketing, that there were meetings advoca- 
ting hostility to the Government and the use of violent methods, 
that young men and youths were being trained and drilled to fit 
themselves for a struggle with authority and that the three 
appellants in this case were prominent actors in the movement. 

It is to this earlier period that the greater part of the evi- 
dence relates : the direct evidence of the conspiracy and offences 
charged is relatively small in amount. 

Before discussing the evidence in this case, the charges of 
conspiracy call for a word of comment. In each case they are 
expressed in the same terms, and for the purpose of this comment, 
we will take that directed against Surendra Nath Mukerjee. It 
says “That you Surendra Nath Mukerjee on or between the 8th 
of June, 1908, and 31st July, 1908, at Midnapore unlawfully and 
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- maliciously conspired to cause by an explosive substance, namely, ORININAL, 
a bomb, an explosion in British India of a nature likely-to endan- 1908 
ger life and thereby committed an offence, etc.,-etc.” A cons- | Jogjiban Ghose, 
piracy, however, requires the agreement’ of at least two persons 2 Surendra Nath’ 
and when the Advocate-General was asked with whom the 3 paka kan eee 
accused was alleged to have conspired, his first inclination was st 
to include a large number of people not only in Midnapore, but The Emperor, 
also in Calcutta, but by degrees this claim was narrowed until at Jains O. J 
last it was conceded that the charge must be in each case qualified 
so as to treat the three accused alone as the conspirators. 
The direct evidence of the offences charged is in the case of 
Jogjiban, (1) the confessions of Santosh and Surendra, and (2) the 
evidence of Abdur Rahman ; in the case of Santosh, (1) his own 
. confesion, (2) the confession of Surendra and (3) the alleged dis- 
covery of a bomb in the house where he resided ; and in the case 
of Surendra, (1) his own confession and (2) the confession of 
Santosh. 
The difficulty in this case is not in appreciating the relevant 
evidence but in determining what evidence is relevant, for it is 
strenuously contended that the two confessions of which the 
prosecution make so much are not legally admissible inasmuch’ 
as neither of them is voluntarily made. This has involved an 
elaborate enquiry only made possible by the chance which 
brought two dccuments, Exhibits 56 and G, within the reach of 
the accused’sadvisers. 
Exhibit 56, according to the prosecution, is a record of 
contemporaneous statements made to the police by Rakhal 
Chunder Laha, an informer in their employ, which came into the 
hands of those conducting the defence in the course of the cross- 
examination of a prosecution witness in the Court of the Commit- 
ting Magistrate. 
Exhibit G is a document written up in the month of October 
1908 by Asadulla, a police officer at Midnapore, for the purpose 
of assisting the informer in connection with the evidence it was 
then believed he would give. It was based, it is said by the 
prosecution, on four note books in the possession of the informer, 
and after it was written the marginal notes were inserted by 
Asadulla who at that time had with him the two confessions. 
As events turned out the informer failed the prosecution and 
declared the statements in exhibit 56 to be false. - 
In dealing with these exhibits it has to be borne in mind 
that the statements they contain are not evidence against the 
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accused, and the documents are only useful in so far as they tend 
to expose the methods employed in getting up the case and to 
show what is the foundationon which the story of the prosecu- 
tion rests, so that they are in no sense constructive, but if any- 
thing, destructive, of the case against the accused. The main 
contention advanced by the defence in relation to these documents 
is that exhibit 56 was utilized by the police for the purpose of 
constructing the confessions by Santosh and Surendra and that a 
comparison of exhibit G with exhibit 56 and the confessions 
serves to confirm the view that the confessions were mere fabri- 
cations and not true statements of events. As it is on these 
confessions that the Advocate-General has principally relied, 
we propose to deal with them at the outset. 

Santosh’s confession is dated the 29th of July 1908, and in 
effect it admits that he took part in the gymnastic exercises in an 
akra io Midnapore until the 14th of January 1908 ; that he. 
then went to Ranchi and returned again to Midnapore on the 
13th of June; that he then attended several meetings of his 
associates at which the use of bombs was advocated and approved ; 
that among those present were the appellants Surendro and 
Jogjibun ; that he (Santosh) was in possession of a bomb and 
after a meeting on the 7th of July, took it to his home. 

This statement as it stands undoubtedly tends to incrimi- 
rate Santosh, but the question is whether it can be used against 
him. At the foot of the confession there is a memorandum 
signed by the recording Magistrate to the effect that he believed 
it was voluntarily made, while the Additional Sessions Judge 
not only held this to be the case but was also convinced that the 
statements were true and formed a good basis for conviction. 
But this does not preclude us from enquiring into the matter 
for ourselves; on the contrary that is a duty clearly incumbent 
on us and it will best be discharged by narrating the events 
which led up to the two confessions as they appear on the record. 

On the 7th of July on an application to Mr. Nelson, the 
Joint-Magistrate, a search warrant was issued to Moulvi Mozarul 
Huq, Deputy Superintendent of Police (to whom we will in 
future refer as the Moulvi) and to Babu Lal Mohun Guha, 
Inspector of Police, Midnapore, authorising and requiring them 
to search for a bomb in the house of Santosh and his relatives and 
friends and if found to produce the same before the Court. The 
application for the search warrant is said to have been based on 
the report of the informer, Rakhal Chander Laha. 
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In the early hours of the morning of the 8th the search was 
made ; an article believed to be a bomb is said to have been found 
and at 11 A. M. Santosh was arrested. The same day Santosh 
was sent before the Joint-Magistrate and an application made 
that he might be retained in kaju until the contents of the 
bomb were examined and a report thereon submitted by an 
expert. This application was apparently granted. Basanta 
Kumari, Santosh’s mother, states that she subsequently had an 
interview with the Moulvi who suggested to her that she should 
go to the thana to see her son. All the Moulvi is able to say is 
that he does not remember having seen Basanta Kumari after 
the arrest. We think the lady’s version is to be preferred and 
we feel no doubt that on the 9th July Santosh was visited by his 
mother. Basanta Kumari’s evidence is that she told her son 
that if he did not follow the Moulvi’s advice, their properties 
would go and his other two brothers and old father would be arrested 
and they would be in difficulties. Santosh, she says, asked her 
why she had come and told her she had better go away. On the 
same day, Santosh was brought before the Joint-Magistrate ane 
in the order-sheet the following entry appears : 

“ 9-7-08. Santosh Das makes no confession. He is remanded 
to kajut, section 118, Indian Penal Code, till 23rd July 1908 
(Sd.) W. H. Nelson.” 

Why this statement as to Santosh making no confession 
was made, is not apparent, for according to the Joint-Magistrate 
no one had told him that Santosh was going to make a confession 
but he seems to have thought that Santosh was probably put up 
in the hopes that he would confess. Onthe roth, Peary Mohon 
the father saw his son in the jail, and Ashu, his brother who 
a week before had been transferred to Mozufferpore, returned to 
Midnapore. 

On the 11th the Moulvi applied to Mr. Weston for per- 
mission to him and Lal Mohon to have an interview with Santosh 
in order to question him about the bomb and this was allowed. 

He was apparently questioned for about 15 or 16 minutes 
about his possession of the bomb but would give ‘no information, 
He said he was feeling indisposed and asked them to come again 
next morning. Peary Mohon also appears to have seen | his son on 
this day. 

"Qn the rath the Moulvi and Lal Mohon again saw Santosh 
but still he would give them no information, but said he 
would make a statement after consulting his father. 
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We find that on this same day he petitioned Mr. Weston 

saying “T beg most respectfully to report to your honour that 
before I make any statement to your honour I wish to see my 
father here.” 
; Our attention has been drawn to the fact that the paper on 
which this petition is written is not that ordinarily used for 
communications by prisoners from jail, and it is suggested that 
the explanation is that the paper was supplied by the Moulvi and 
Lal Mohun and that it was under their influence that Santosh 
acted in this matter. This suggestion isin accord with what 
was stated by Peary Mohun when he was in the witness box, and 
is, we think, well founded. 

On the s2th Santosh was again visited by his father who 
went to the jail accompanied by Ashutosh. 

After this Peary went to see Santosh on the 15th, 19th, 21st 
and 22nd of July and during this period the Moulvi and Lal 
Mohun continued calling on Peary ; indeed, arcording to his 
evidence, they came to see him almost every day. Peary too 
was being interviewed by Mr. Weston and his version of their 
interviews is as follows: “I went and saw Mr. Weston one, two 
or three times. J saw him as he repeatedly called me. Mr. Weston 
told me my son wasin great danger. He said that bombs had 
been discovered in the possession of my son and he would be 
transported, and he asked me if I wanted my son’s good. I said 
I certainly wanted my son’s good but asked him to tell me what 
I should do. He told me that if I hstened to his advice, I would 
make my son an approver. I asked what benefit my son would 
derive if made an approver and Mr. Weston said he would be 
pardoned. He also said there would be no further oppression 
on any other member of my family.” And then the witness 
goes on to describe an interview with his son who declared that 
whatever might happen he would not say anything which was 
not true, and a subsequent conversation with Mr. Weston who, 
according to the witness, declared that if he could not make his 
son an approver he would send him, Peary Mohun, to jail. Though 
we are not prepared to accept this evidence in its entirety as an 
account, accurate in all its details of what passed at the interviews, 
still Mr. Weston admits that he saw Peary two or three times. 
He declares, however, that he held out no inducement or promise 
to him for his son’s confession. In cross-examination he says 
that he told Peary that he had received various reports against 
Santosh and that in answer to Peary’s enquiry asto what was 
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‘the best thing to do, bis reply was that if the son-was actually ` Oruman. 


“guilty and penitent, the best thing for hin to do was to advise 1909. 

“him to say all he knew. 1 Jogjiban Ghosa 
Though when first asked, Mr. Weston denied having been 2 Surendra Nath 

‘told by Peary that he had had a talk with Santosh who had said a Banton Obandia 

he was absolutely innocent, on being further questioned he ` Des 


remembered that he had asked Peary what Santosh had to say The Emperor 
and that he was told, Santosh had said he knew nothing.  Jeskim, O. J. 
We think it may be -taken “as clearly established that at this == 
time Mr. Weston and Peary did meet and discuss thè 

qùestion of a confession bý- Santosh ; that Mr. Weston was 

anxious to obtain such a confession ; and that -without accepting 

litérally Peary’s account of what - -passed at their interviews, it 

became apparent to him what Mr. Weston’s views and wishes 

were. And it is idle to suppose that the Moulvi and Lal Mohon 

- were not endeavouring at this time to- secure Peary’ s assistance 

in obtaining a confession from his son. It is the Advocate: 

Geneéral’s contention that the Moulvi and Lal Mohon did not 

visit Santosh between the 12th and 29th, and it is true that there 

is no direct evidence that they did. Some light might have 

beén thrown on this had the jail gate register been produced 

but'the Committing Magistrate ruled it out. But though there 

is this absence of direct evidence as will later be seen, there aré 

strong grounds. for- concluding that Santosh must have beer 

vikited by the:police. It would be but natural that the impress- 

ions created on-Peary by Mr. Weston and the police officers 

should be reflected in the conversations between the father and’ 

the: son, and - We’ see no reason to distrust ays testimony 

“to that effect.” “7-7 

But for all-this” Sicioat still refused to make an incrifmina= 
ting statement: The mother’s interview, the father’ 8 persuasions 
and the-Moulvi and Lal Mohon’s efforts produced no result, 

Then onthe 23rd of July Peary was arrested and this is the 
description of what happened.” “ I went to-Court on the 23rd,- 
the-day ‘fixed for ‘the hearing of the case. On that day, 23rd, I 
was looking after the case in Court and a warrant was shown me: 
I was practically arrested in the Court-room and taken to the’ 
Court Sub-Inspector’s room. I did not know what the charge: 
against me was. -The police knew. I saw: Santosh weeping 
when he found I was arrested. Iwas taken-to “hajut” in the’ 
jail: was in“ hajut” for one month and seven days.- I was arrested: 
of 23rd July and released on 31st August.: During. this ‘tiine. L 
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was produced in Court only on 31st August, the day I was 
released.” And then he goes on to state that while in jail he 
was visited several times by the police officers and once by 
Mr. Weston. Now why was Peary arrested at this time and in 
this manner? The police had made no report against him ; they 
apparently did not suspect him of complicity in any offence nor 
did they make any suggestion for his arrest. It was Mr. Weston 
and he alone who, on his own admission, was responsible for this. 
This is what he has to say on this matter. “In the visits I 
received from Peary, I never told him he was likely to be arrested 
in connection with this case. Feary was arrested at my sugges- 
tion. I don’t remember the date, I believe he is the owner of 
the house where the bomb is said to have been found. J can't 
give any reason why he was not arrested on the day the bomb 
was found. Q. During the time he was visiting you, you had 
a mind to have him arrested ?—That depended on the examina- 
tion of the so called bomb.” This cannot be regarded as a satis- 
factory explanation in the light of the known facts, and then we 
have the significant circumstance that no sanction for his prose- 
cution was ever obtained, or, so far as the evidence discloses, - 


“was ever sought from Government. What then was the 


purpose of this arrest? That it might have important 
collateral resulta is obvious; its immediate effect on 
Santosh is known to us; and that it would exert on him a most 
powerful influence towards procuring his compliance with the 
desire for an incriminating statement from him, there can be no 
question. It is difficult to avoid the conclusion that the arrest 
was a move towards getting from Santosh the statement he had 
hitherto withheld. And if that was the. purpose, then it met 
with success, for on the 29th of July Santosh made his confession. 

In the morning the police came to Mr. Weston and said that 
Santosh wished to make a statement to him, He was then 
brought from the jail to Mr. Weston’s house and was asked by 
Mr. Weston whether he wished to make a statement and whether 
he made it willingly. He replied in the affirmative, and Mr. 
Nelson, the Joint-Magistrate was sent for and came to Mr. Weston’s 
house. Mr. Nelson says he waited a little time and then the 
accused was brought in police custody. 

Section 164 of the Criminal Procedure Code under which this, 
confession is said to have been recorded provides that no Magis- 
trate shall record any confession unless upon questioning the 
person making it, he has reason to believe that it was made , 
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voluntarily, and so much importance is attributed to this that 
the section requires that there should be at the foot of the record 
a statement of the Magistrate’s belief that the confession was 
voluntarily made. Yet so far as the record of the confession 
discloses the nearest approach to the preliminary questioning so 
enjoined is this; “ Do you know who I am ?—Yes. Any statement 
you make will be of your own free will, You are under no 
compulsion.—I understand. What do you wish to say”? 

In his evidence Mr. Nelson says: “I satisfied myself to the 
best of my ability that it was voluntarily made. I recorded the 
question which I put to ascertain whether it was voluntarily 
made and the answers he gave.” 

And so it appears that there was no questioning beyond 
what is indicated in the record of confession ; in fact it would seem 
that there was no compliance either with the letter or the spirit 


of the law on this vital point. Then not only was the confession. 


recorded in Mr, Weston’s presence, but we find him actively 
intervening by putting and suggesting questions on the strength 
of documents and information with which he had been previously 
furnished. What precisely these documents contained we do 
not know, for they are not forthcoming, The Advocate-Guneral’s 
attention was invited to these questions and though no one could 
have been more strenuous than he in defence of those engaged 
in the investigation of this case, he had to concede that there was 
hardly a question which had not an incriminating tendency and 
in his view an “objectionable practice’ had been pursued. In 
this he certainly did not err in over-statement. And our diffi- 
culty is increased when we find ample internal evidence that 
more than one incriminating statement recorded in the narrative 
form must have been elicited by means of questions put to the 
accused. Turning to the confession itself, we find much in it 
that is difficult to reconcile withthe prosecution theory that it 
was spontaneous. To discuss all the signs it bears of external 
influence would occupy too much time, it will suffice to point 
to a few, 

The occasion of Santosh’s arrest was the possession of a 
bomb, andinstead of proceeding directly to deal with this 
circumstance, his confession commences with a history of events 
which led up to the conspiracy, going back to the akra exercises 
at the close of 1907, and the early part of the following 
year. He even refers to the “potta” of the land with the 
circumstance and precision that would have been commendable 
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in counsel opening the case forthe prosecution. True it is 
that the Advocate-General’s astuteness perceives in this ' potta”. 
one of the germs that later developed into the conspiracy, but 
how did it occur to Santosh to bring out unaided what detective 
ingenuity has now elaborated? It is not impossible. but it is. 
remarkable. Then is it mere coincidence that in describing the: 
meeting on the 30th June at the house of the Dutts, Santosh. 
should have named in the order given in exhibit 56 the first four. 
persons who he says, were present? It is to be noted that this 
is the first list of names given in his confession. And how did 
Santosh, on the 29th July remember that he attended a meeting 
on the 30th June when in fact, he did not? We now know that. 
though the date of this meeting is given in exhibit 56 as the 
goth June, Lal Mohun has since discovered it was held on the 
29th.. There is of course, nothing conclusive in this, but it is a 
circumstance which suggests. strongly the connection between 
the confession and exhibit 56. This, at any rate, was.the argu-. 
ment for the defence, and the Advocate-General vouchsafed no. 


“sort of answer to it, indeed, he made no reference. to it, and. 


doubtless for a very good reason, 

. .Then the confession. purports to. discloses nena held 
three or four days later at Upendra Maiti’s house. “ This wasa 
large meeting” the. confession states, “it was held at evening.. 
Present were Upendra Maiti, Sachindra Lal Sarbadhikari, Gosto 
Behari Chandra, Nikunja Behari Maiti, Rash Behari Bose, Deb 
Das Karun and others.” A meeting on the- 30th June in 
Upendra Maiti’s house is also recorded with considerable elabora- 
tion in exhibit 56 and it is evidently to this that the confession 
refers. “If this part of the confession is true, and exhibit 56 
believed, Upendra Maiti was seriously involved in a wicked 
conspiracy that must command the condemnation‘of every tight- 
thinking man. But Upendra Maiti is apparently a man of 
excellent character and high. standing at Midnapore. Though 
originally placed before the Magistrate as one of the conspirators, 
the Advocate-General, Mr. Sinha, withdrew from the charges 
against him. The Additional Sessjons Judge, in his judgment, 
has stated that in his belief Upendra Maiti had not done and 
said what was alleged against him. And before us, the Advocate- 
General, Mr. Gregory, has conceded that the story of the meeting 
at Upendra Maiti’s house must be discarded as false. And 
so we have the confession of that which admittedly had no 
foundation in fact. : 


Vor. TA.) . WIGAH OOURT. 


~ Santosh’s version of what happened on the 7th July is in 
substantial though’ not complete agreement with what is recorded 
in exhibit 56. But the story told is of such an extraordinary 
character that it is difficult to persuade oneself of its possibility. 
It is the Raja of Narajole that set things in motion, and without 
him the bomb would have passed the day unnoticed. But we are 
asked to believe that this gentleman’s curiosity got so much the 
better of his discretion that though the town was full of police, 
imported by reason of the suspected conspiracy, it became 
necessary to have the bomb brought to Jamini Mullick’s house 
for. his, inspection. Why he should have wanted to see it we 
are left to guess as. best.as we can, nor is it apparent why the 
Raja's agreement should have been sought to the bombs being 
used by Surendra Nath Mukerjee on the Magistrate. But still this is 
the story we are asked to believe. Even the Advocate-General 
concedes that.unless the Raja was a conspirator, the whole story 
is incredible and there certainly is no evidence that he was. . We 
have not attempted to deal with all the particulars in the 
confession, which, it is contended, go to show that it cannot be 
accepted as a true and spontaneous statement of actual occur- 
rences, for the instances selected suffice to show the grave 
difficulties there are inthe way of treating the confession as 
genuine and voluntary. Then it has been argued that though 
Santosh was not in prolonged police custody still, in estimating 
his capacity to resist the pressure put on him to confess, it is 
not immaterial to notice the treatment to which he had been 
subjected in jail. It is pointed out that he bad been in custody 
for three weeks, that for six or eight days he was kept in the 
under-trial ward, and was then placed in a separated cell of small 
dimensions where he was in effect kept in solitary confinement, a 
form of prison treatment which is by law atrictly limited even in 
the case of convicts, and is not in compliance with the provisions 
of the Jail Code; and that in common with all who are kept in 
these condemned cells as they are called, he was awaked every 
three hours. This harsh and apparently unusual treatment, it is 
contended, and not unreasonably, cannot have been without its 
effect on Santosh. 
We will now pass on to the events subsequent to the 
confession. i 
On the 3rst August Santosh presented a petition in the 
Court of the Joint-Magistrate in which he respectfully _insisted 
that an opportunity be offered him to make a statement which 
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would disclose the circumstances ilnder which he was, by threat, 
inducement and persuasion compelled to make a statement which 
was being treated as a valid donfession. The ‘Advocate-General 
has suggested before us, to use his: own expression, that this 
petition was "smuggled into the record,” adopting as his own 
the theory advanced by the Moulvie. This suggestion involves 
a serious imputation both on the counsel concerned, and the 
Court officials, but after careful consideration we are convinced 
that it rests on no solid foundation. It is established beyond 
question that the petition was id existence on the 31st August, 
and was in Court, and Lal Mohun states that it was presented in 
his presence. We learn from the Bench Clerk, Lakhi Narain 
that on the 31st August petitions were filed on behalf of the 
accused, but they were taken by the Court Inspector ` and 
remained with him. It is also clear that Mr. Nelson heard of 
the petitions from a police officer that very evening. 

Now to appreciate the bearing of this retention by the 
Court Inspector of these petitions, it has to be noted that he was 
not a Court official in any sense, but a police officer deputed to 
conduct cases in Court, We have not been shown anything that 
could have justified the possession and retention by the Court 
Inspector of these petitions. What the Court Inspector did with 
these petitions the evidence does not disclose, but there can be 
no question that his action was most irregular, and an examina- 
tion of the register, exhibit B discloses that this was not an 
isolated irregularity in relation to petitions filed by the accused, 
The Court Inspector’s possession affords a complete answer to 
the suspicions suggested by the prosecution and we hold that 


. the imputation made against counsel for the defence and the 
‘Court officials is unsupported by any evidence, and is without 


foundation. 

We cannot leave this part of the case without observing 
that in the Court below, the Moulvi, while in the witness-box 
was allowed to make unfounded imputations against the counsel 
for the defence, Impropriety of this kind on the part of the 
witness should have been firmly checked by the Court. 

Why the accused was not given immediate opportunity of 
retracting bis confession does not appear, but the fact remains 
that he was not brought before the Magistrate for this purpose 
until the 7th September, the day fixed for the commencement 
of the’ Magisterial inquiry, The defence contend that the 
reason for this delay was that efforts were being made fo induce 
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Santosh not to retract, and at any rate to secure that there should 
be no retraction until the confession had been put in evidence, 
and it is made a matter of serious complaint by the accused, 
in this connection, that during this interval obstacles were placed 
in the way of interviews between Santosh and his retained legal 
advisers, It is, we regret to say, impossible to regard this com- 
plaint as having no basis. 

On the 7th September Santosh, under the direction of the 
Magistrate, wrote out a retractation of his confession, with a 
detailed explanation of how he came to make it. 

. The Advocate-General urged us to treat this retractation as 
entitled to no weight ; he maintains that it was not made on 
Santosh’s initiation, but at the instigation of his legal advisers, 
by whom he was furnished with the necessary. materials, As 
the Advocate-General’s argument was presented to the Court, its 
implication was understood to be that this instigation proceeded 
from the counsel who had interviewed Santosh with the 
Magistrate’s permission on the 7th. But the Advocate-General 
has disclaimed any intention of making any imputation against 
these members of the Bar, and apparently he so disclaimed, 
because they were members of the Bar. 

But he did not relinquish his argument and he merely 
shifted the imputation to Peary Lal Ghosh, a member of the 
pleaders’ bar, in whose favour he considered the same grounds 
of disclaimer did not exist. And yet, it has to be admitted not 
merely that there is no evidence of tutoring on Peary Lal Ghosh’s 
part, but that the record does not show that this gentleman 
had any opportuuity of tutoring Santosh except during the three 
minutes or. so when he saw him in the jail. It may here be 
pointed out that a similar charge was made against Peary Lal 
Ghosh of tutoring Surendra although it had to be admitted that 
with him the pleader did not even have the opportunity of the 
three minutes’ interview. It is not as if the prosecution could 
not have called evidence on this point, for the interview at which 
counsel were present was expressed to be allowed “with certain 
precautions” and we have been told that in accordance with this 
direction, police officers were near all the while the interview 
lasted. This charge, therefore, against Peary Lall Ghosh was 
made without a title of evidence to support it, and we regret 
that the Advocate-General should have seen fit to. persist in it 
even after this absence of evidence was brought to his. notice į 
it Was no answer at this stage to rely on instructions. 
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These then are the facts’ on which we have to determiné 
whether or not the confession was voluntary. After ‘his arrest 
we find Santosh visited ‘once by his mother and repeatedly 
by his father and brother. Though the prosecution would have 
it that no police visit to Santosh between the 12th and 29th 


July is shown and the absence of proper jail-record makes it 


impossible to meet this argument by direct proof to the conttary, 
the ‘confession itself shows’ that those in possession of exhibit 
56 must have had access to Santosh and there can be no doubt 
that the desirability of a confession was being continually pressed 
on him as a means of ‘saving his relatives from the risk of being 
apprehended and even threatened pains and penalties and 
possibly of securing advantage to himself. 

There was’ the arrest of his father, for which he must have 
regarded his persistent silence as responsible. Then there iš 
the confession itself, recorded without the precautions prescribed 
by the Oode, and made in the presence of Mr. Weston, who 
was practically, as he himself says, the head of the police and 
was interested in the case not merely officially but personally 
too, for he believed that the plot was directed against his own 
life. Norcan the part Mr. Weston took in the amplification of 
the confession be left out of account. | 

Finally we have the petition for retractation on the 31st 
August, the reluctance and delay in giving effect to the petition; 
and the retraction itself, now freed from the imputation directed 
against Santosh’s legal adviser. - - ` e 
= The conclusion to which we come où a careful consideration 
of all these matters is that the recording Magistrate failed to 
take the precautions prescribed by the Code for ascertaining 
Whether the confession was voluntary; that the confession, in 
faet, was not voluntary, and that it was improperly admitted 
in evidence. 

~ We now proceed to consider Surendra’s sakanan “dated 
the rsth August, and he, like Santosh, starts with an account of 
the gra and its frequenters, and then he goes on to-describe 
meetings where the throwing of bombs was the topie-of discus? 
sion, incriminating ‘Himself and 46 others in the conspiracy of 
which he now stands convicted. Asin the case’of-Santosh, so 
here, we have to see whether this confession i is prá admissible 
in evidence. — AE 
` Surendra was arrested on the 31st J uly, anil “was Dot agair 
brought before the Magistrate until the 318t Aug Gst, but was 
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kept in confinement during the whole of this period, part of the 
time in jail in solitary confinement, and part of the time in 
police custody. 

On the 5th August an application was made by the Moulvie 
through the Superintendent of Police to the Joint Magistrate in 
charge that Surendra, being “ required to be examined on various 
points in connection with the case, and to verify his movements,” 
should be remanded to police custody for seven days. An order 
was made by Mr. Nelson as prayed. Until the 13th August, 
Surendra appears to have maintained that he was innocent, and 
in these circumstances Lalmohon on that day determined to 
confront him with Santosh who, Surendra was told, had confessed 
and implicated him. 

This confronting was possible, because the police had somehow 
managed to obtain an order for the remand of Santosh also to 
police custody. 

By mistake, it is said, Surendra had been taken to jail on 
the 13th, but he was brought back that evening and kept in the 
thana that night. 

On the 14th he was confronted with Santosh, and these two 
were together fortwo hours. At first Surendra still refused to 
confess, but at last he yielded, and his statement was taken down 
by Lalmohun. 

On the morning of the 15th Surendra was taken before 
Mr. Surendranath Chuckerbutty, a Magistrate of the first class, 
who had been requested by Mr. Weston to record the confession 
carefully inthe presence of Mr. Nelson. A paper was handed 
over by Lalmohun and was read by the recording Magistrate 
before he began to question Surendra. It is described as 
a police report. It apparently was the record made by Lal 
Mohon, of Surendra's statement to him, and was evidently a 
lengthy document, as it took the recording Magistrate 15 minutes 
to read it. We agree with the opinion expressed in Emperor v. 
Radhe Hakwat (1), that the procedure was highly irregular. 

The confession which was recorded by Mr. Chuckerbutty in 
the presence of Mr. Nelson, to whom the police report had been 
handed, shows that the recording Magistrate, at the outset, put 
a series of questions to Surendra with a view to assuring himself 
that the confession was being voluntarily made, but omitted to 
put the question which would have elicited the answer that from 
the 7th August Surendra had been in police custody and was 

- (3) (1903) 7 O. W. N. 320 (228) 
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not brought from jail, as the Magistrate has since said he under- 
stood to be the case. In fact before the Committing Magistrate, 
Mr. Chuckerbutty indicated that but for his so understanding 
he would have questioned Surendra on this point. How the 
recording Magistrate could have continued under this misimpres- 
sion after becoming aware of the police report of the confession, 
we do not know, still that is what he avers. 

The fact and duration of police custody is very properly re- 
garded as having a material bearing on the question whether a 
confession is voluntary or not. What would have been Mr. 
Chuckerbutty’s opinion had he known as we do, that Surendra 
had been in prolonged police custody, and had been subjected to 
the treatment which has now been disclosed, we do not know. 
But in the absence of that knowledge, he signed the memoran- 
dum at the foot of his record. 

It is noteworthy that Surendra follows Santosh’s suit, and 
instead of going at once to a definite statement of his participa- 
tion in a conspiracy he gives the early history of the movement 
and traces the connection between the akra and the criminal 
association which, according to the police theory, grew out of it. 

He purports to furnish an account of no less than nine meet- 
ings, of which we can trace the counterpart with more or less 
accuracy in exbibit 56. 

Names are given of persons alleged to have been present at 
these meetings and where Surendra’s memory fails him, he is 
assisted by the Joint Magistrate. Thus he mentions a meeting 
at the Rasmancha of the Mullicks, but admits. “I do not 
exactly remember who were present at that meeting. Jyoti Das, 
Jamini Mullick and Mati Babu were there. Hem Chundra 
Kundu also was there. Abhoy Chundra Kundu too was present. 
It might be 25 or 30 persons in all. I can say if names are men- 
tioned to me.” Q. “Was Jogendra Mullick there?” A. “Yes 
Jogendra Mullick, Gobinda Pal, Hara Kristo Patal, Rakhal Chun- 
dra Pal, Ashutosh Kundu, Ashutosh Das, all these persons were 
there.” The questions which elicited these names were put by 
the Joint Magistrate from the police report, and in the case of 
this confession, as in that of Santosh, we have to state that 
we know of no warrant or justification for the intervention 
of a third party as a questioner, directly or indirectly, of a 
confessing prisoner. 

A critical-examination of the confession discloses much more 
that calls for comment, but it will be enough to refer to a few 
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points, and to them briefly, in view of the full discussión of 
Santosh’s confession, much of which applies equally here. 

One of the many meetings described in the confession is 
evidently that indicated as having been held on the 23rd of May 
and we find Surendra asserting that it was attended by Santosh 
and Satyendra, though we know that Santosh was not then at 
Midnapore and that Satyendra was in ajut. Then it is signifi- 
cant that Saday Jana is silent in the Sessions Court as to the 
meeting of the 11th June at the house of the Raja of Mahisadal, 
to which Surendra’s confession refers ; but in view of the explana- 
tion offered by the Advocate-General, it would be well not to 
make too much of this. Then we have the meeting at Upendra 
Maiti’s house mentioned, though it is now conceded that this is 
nothing but a myth. And then we have an account of the 
improbable meeting at Jamini Mullick’s house on the 7th of July 
with which we have already sufficiently dealt. If this meeting 
had been a reality, the one thing which Santosh and Surendra 
would have undoubtedly remembered would have been which 
of them it was that carried the bomb back to Santosh’'s house, 
but what we find is that Santosh in his confession declares that 
it was he who carried the bomb home and he does not even 
name Surendra inthis connection, while Surendra in his confession 
declares that on the way home, Santosh handed the bomb to him 
and that he took it to Santosh’s house and kept it there. Is it 
likely that there could be this difference of version, if there was 
any truth inthe story that was being told? No doubt Santosh 
does mention an occasion when Surendra brought the bomb to 
his home, but that was on the 30th of June and this-is also 
mentioned in Surendra’s confession, so that in explanation of 
the divergence to which we have referred, it cannot be said 
that Surendra was mixing up the two dates, nor indeed, 
was this explanation suggested by the Advocate-General. The 
confession having been made on the 15th August, Surendra 
petitioned on the 31st of August to be allowed on bail 
after the Magistrate’s “ ascertaining the real state of affairs by 
allowing him to make a statement.” This clearly pointed to a 
statement in contradiction of his recorded confession. In 
reference to this petition too, the Advocate-General has advanced 
the theory of its being ‘smuggled into the record,” but this 
theory, for reasons already given, is wholly untenable. Comment 
„has in an earlier part of this judgment been made on the apparent 
reluctance to give Santosh au opportunity of carrying into effect 
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his desire to retract. Surendra’s case is equally open to the same 
comment, for it was not until the 7th of September that Surendra 
was given the chance of formally retracting his confession. He 
was then required by the Magistrate to write out his retraction 
and this he did on the yth and 8th of September at considerable 
length and with minute details as to how he came to make his 
incriminating statement. 

Here too the Advocate-General urged that bis retraction 
was not spontaneous, and was prompted by Surendra’s legal 
adviser, but it has already been shown that the imputation on 
which the argument rests has no foundation to support it. 

We have now discussed the events that led up to the confes- 
sion of the 15th of August, the contents of the confession and 
the circumstances attending it and its ultimate retraction, and 
the question arises whether it was voluntary. We have pointed 
out that in coming to his conclusion that the confession was volun- 
tarily made, the recording Magistrate was ignorant of the all 
important fact that Surendra had been from the 7th of August 
in police custody and of the methods employed to procure his 
statement. His belief, therefore, was founded on insufficient 
materials and his assertion of it is not in these circumstances 
convincing. To the Additional Sessions Judge it appeared to be 
a very difficult matter to decide whether this confession of 
Surendra was voluntarily made, and his conclusion in its favour 
ig expressed in terms that do not bespeak confidence. 

On a full and careful consideration of all the circumstances 
we hold that the confession was not voluntary, and that it should 
not have been admitted in evidence. 

In the view we take of the confession it becomes un- 
necessary to consider Mr. Sanyal’s contention that they were 
not admissible inasmuch as they were not made in the course of 
an investigation under Chapter XIV of the Criminal Procedure 
Code. But if the confessions be eliminated, what is there left 
that is relevant to the charges under which the appellants have 
been convicted, in other words what evidence is there of any 
offence committed by them or any of them on or after the 
8th of June? 

As against Surendra there is not an iota of evidence direct 
ór indirect, for obviously the evidence relating to the period 
anterior to the 8th of June cannot alone serve to convict him 
of an offence alleged to have been committed after that date. 
Surendra’s conviction, therefore, cannot stand. 


Vou. TA) HIGH COURT. 


Against Jogjiban, who has been convicted, under section Ha) 
of the Act, of conspiring to cause by an explosive substance 
an explosion in British India of a nature likely to endanger life, 
and sentenced to ten years’ transportation, the only evidence 
relating to the period covered by the charge is that of 
Abdur Rahman. 

Jogjiban, who has been described as “a leading spirit among 
the conspirators,” was, according to his father’s evidence, consi- 
derably under 16 in December, 1907, the time to which the 
prosecution traced the commencement of the conspiracy with 
which he is now charged, and he was then still pursuing his 
studies. There can be no question that he was keen and skilful 
in his gymnastic exercises, and that he joined the Bande Mataram 
proceasions and picketing operations at Midnapore. But from 
this to the very serious conspiracy with which he is charged 
is a far cry. 

Now Abdur Rahaman’s evidence is this :—" I remember a 
case in which Jogjiban was accused, and was admitted to bail 
Isaw him; he was on bail. I had talk with him. He said that 
a bomb must be made, and Mr. Weston must be killed. He said 
I must collect the materials, a centigrade thermometer and a 
flask glass. It is a glass which can be used for heating things 
and other things, which Ido not remember. He said, bombs 
must be made for killing the English. Jogjiban said this, and 
Sarat Chandra Chattopadhay. I informed the Moulvie and he 
said I must not let them make bombs, but must learn how to do 
it. Jogjiban and Sarat said that I must prepare them in the 
upper story of my house. I said I had females and children 
there and it would not be convenient to prepare them there. 
They said arrangements would be made for another place, and 
meanwhile I should collect materials. I agreed. This talk was 
at my house. This talk all took place on one occasion, (adds)— 
there was talk on several occasions, two or three, but that talk 
which I made a note of was on one occasion. What I made a 
note of was this. Sarat read out in English and Jogjiban ex- 
plained to me in Bengali, and I wrote it down, it was how to 
make bombs.” 

In cross examination he stated: “Jogjiban said it was a 
ghee which would not burn, if things were heated in it, I have 
not seen one, 

There are dispensaries here and can be bought here. 

I agreed to get the things.. At first I said, I would, but 
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when the police Moulvi said I should not let the bombs be actual- 
ly prepared, I said I would not, as the women and children were 
there, 

I informed them the next day, that it should not be at my 
house. They came to my house after I had said they should not 
be made there. 

They wanted me to collect the materials. They used cons- 
tantly to come after one day or two days. I can’t say about how 
many months ago that was. It was after Jogjiban was released 
on bail, but I can’t say on what date or month, they were released 
on bail.” 

Why Sarat should have read in English and Jogjiban have 
explained in Bengali and Abdur Rahman have written his note 
is not obvious, and if there ever was a note, it certainly is a matter 
for comment that it was not produced. Then no indication is 
given of when this all occurred beyond the statement that it was 
after Jogjiban was released on bail: The witness cannot give the 
date or even the month. 

But Jogjiban was twice released on bail, first on the 2oth of 
June, and secondly on the 18th of July, and Abdur Rahman 
cannot state which bail he means. Before the Committing 
Magistrate he asserted that the first bail was in July, while in the 
Sessions Court he deposed that he did not know which period of 
bail it was. The Judge in the Sessions Court on this says: 
“The prosecution has omitted to give the time or date of his 
alleged request of Jogjiban that bombs shouid be made in his 
house. I cannot find it anywhere in the evidence, except that it 
was when Jogjiban was on bail. That brings it within the period 
covered by the charges.” But a finding of this vagueness is 
fraught with grave danger, especially as the period covered by the 
charge extended from the 8th of June tothe 31st of July 1908. 

We may also mention that some attempt was made to connect 
Jogjiban with a revolver said to have been found in the posses- 
sion of one Khudiram Bose, who killed two ladies at Mozuffer- 
pore in the beginning of May. But the evidence of identifica- 
tion is wholly unsatisfactory, and no reliance can be placed upon 
it. And yet this is literally the only evidence there is against 
Jogjiban of conspiracy during this period. How is evidence of 
this kind to be met by an accused person? And who would be 
safe if he were liable to be convicted on a charge so wide and 
supported by evidence so indefinite? Nor can it be claimed 
that if Abdur Rahaman is vague, at any rate, he is reputable, 


. 


Vor. TA.) HIGH OOURT, 


Though he describes himself as having been a “trader in cloth 
and other things,” he was in truth a hawker, and there is evidence 
that he was at one time a butcher.. Later he developed into 
a teacher of Jatht play and similar exercises in the akra, and 
in December, 1907, he was employed by the Moulvie as paid 
police informer on Rs. 25 a month. The Sessions Judge does 
him no injustice when he remarks that he is not a man “of 
social position.” There is also some evidence to show that in 
December 1907, there was a dispute between Abdur Rahaman 
and Jogjiban, as a result of which, it is not unlikely, there would 
be ill-feeling between them. But whatever his failings be, be 
certainly showed himself a most willing witness while under 
examination, and one who knew what he was expected to say, 
for, in the record of his deposition, there is the note that the 
witness several times said that things were being omitted and 
had been omitted. Sothat even if the argument derived from 
his refusal to depose in Jogjiban'’s favour in the Arms Act case 
be put on one side as resting on debatable ground, there still 
is every reason to regard with distrust evidence of this sort 
given by a witness of this character. Indeed, the Advccate- 
General did not seriously press the case against Jogjiban, and 
in this, we think he exercised a wise discretion. In our opinion 
it would be most unsafe to rely on the unsupported testimony 
of Abdur Rahman for the purposes of upholding the conviction 
of Jogjiban, and his conviction cannot be upheld. 

It only now remains for us to consider the case against 
Santosh, who has been convicted under section 4(a) of conspir- 
acy, and under sections 4(b) and 5 of having a bomb in his 
possession with the intent or knowledge indicated in these 
sections. The only evidence against him is the alleged discovery 
of the bomb and his conduct at the time of that discovery. 

Obviously this cannot establish the charge of conspiracy 
against him so that, on that ground, as well as by reason of the 
failure of the charges against the other alleged conspirators, 
the conviction under 4(a) cannot be sustained. Then is this 
finding of the bomb, coupled with Santosh’s conduct, sufficient 
evidence of possession of the nature charged? Here, it becomes 
necessary to see what the evidence on this head is. 

Lalmohun says: “The house of Peary Das was searched 
eun We found Peary and Santosh there, anda servant....... 
On seeing us as we entered, Santosh went inside the court- 
yard.. A servant was going out, and we stopped him and put 
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him in custody of constables, Peary Das is the father of Santosh. 
At first we had knocked at the door, and some one inside asked 
who we were, and we said we were the police, It was just at 
daybreak. Then, after some conversation, the door was opened. 
Then we went inside the ba#akkhana, and found Santosh’s 
father at the door. A boy servant was sitting on his bedding on 
the floor of the datfakkhana. Santosh was coming into the 
battakkhana. Seeing me, Santosh went back into the court- 
yard, and the servant was hurrying to go outside. We stopped 
him and kept him in custody, seated in the dattakkhana.” Then, 
after describing how a guard was placed round the house and 
a search made for two hours, he tells us that on their return 
to the dattakkkana the bomb was found there. 

It is perhaps remarkable that the search was not commenced 
there, for the information on which the search was made did 
not trace the bomb beyond the battakkhana. It was found be- 
hind a alki and a heap of wood, wooden frames, and loose pieces 
of wood, which had to be removed before it could be seen. This, 
according to Lalmohun, is what happened: “The thing was 
about the size of a hockey-ball. When we first saw it, Santosh 
went to pick it up, saying, it isa Angota/ He was not allowed 
to pick it up, the Moulvie stopped him. Mr. Brett was then 
inside the house. He was coming on hearing something had 
been found, Santosh then made a second attempt to pick it up, 
saying it is a benati.” i 

It will be noticed that Lalmohun describes the house as 
Peary’s and Peary’s own evidence is to that effect ; so we may 
take it that the house belonged to Peary and not to Santosh, 
though Santosh was at the time passing his vacation there, and 
had a room of his own in it. Now, on this evidence, can it be 
held consistently with legal principles that it has peen proved 
that Santosh was in possession of the bomb? It is well estab- 
lished and is an elementary rule founded on common sense that 
where the place in which an article is found is one to which 
several persons have equal right of access, it cannot be said to 
be in the possession of any one of them. And soit has been 
laid down in proceedings under the Indian Arms Act, 1878, that, 
where weapons are found in a house occupied by a Hindu family 
living jointly, to establish that possession and control are with 
some member of ihe family other than the managing member, 
there must be good and clear evidence of the fact. Qusen 
Empress v. Sangam Lal (1). Had the bomb been found in 

(2) (1898) LL, R. 15 All, 139 at 191. 
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Santosh’s room, when the search was made there, this might 
have been fair ground for imputing to him possession or contro! 
within the meaning of the Act. But the discovery in the 
battakkhana, a place equally open to others, taken by itself, points 
no more to possession or control in Santosh than in the others, 
who had equal access with him to this place. 

This much was in fact conceded by the Advocate-General, 
but he maintained that the accused’s conduct, coupled with the 
discovery of the bomb, was sufficient to support the conviction. 
Now, before considering that conduct it is important to realize 
what it is that we know of Santosh, now that the confessions 
go out of the case, and as best as we can, we must free our minds 
of any prejudice that might be created by those statements. 
All we know of Santosh from the evidence is that in January 
he went to Ranchi, and that, prior to that, he was a volunteer, 
took part in Bande Mataram processions, and picketing opera- 
tions, and was a captain of the akra, “But” in the language 
of the Sessions Judge, ‘he does not appear in the evidence of 
the talk and doings of the conspirators.” In January he went 
to the Government Training School at Ranchi as a probationary 
Sub-Inspector of Police, and did not return to Midnapore for a 
single day until the 13th, 14th, or 15th of June, when the college 
closed for the summer vacation. Apart from the matters now 
under discussion there is not a word in the evidence that con- 
nects Santosh in any degree either before or after the 8th of June 
with bombs or with any conspiracy for this use. Lalmohun 
admits that before the 8th July he had no direct information 
to connect Santosh with the manufacture of bombs, and that 
he had no evidence in his possession before that date that 
Santosh was attending secret meetings. All this has to be borne 
in mind when considering how far Santosh’s conduct can be 
taken as evidence of guilt. Then what is the conduct that has 
such vital consequences? The expressions used by Santosh 
when the bomb is said to have been found and his repeated 
endeavour to pick up the article found. The Advocate-General 
conceded that he could not suggest that the article found did 
not resemble a Angofa or benati; even Captain Weinman 
thought it might be a hoax ora playing ball ; and we find Santosh 
still maintaitig before the Magistrate on the 9th of July that 
the article found was not a bomb, but a ball of cloth wrapped 
in a string for fixing on a benati. But is this conduct, even 
when conpled with the alleged discovery, enough to constitute 
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proof of guilt? Can it be fairly said that this conduct makes 
Santosh’s gulit so probable that a reasonable man ought, under 
the circumstances, to conclude that he is guilty, when, apart 
from this there is absolutely nothing that is even suggestive of 
his guilt? We think decidedly not. It has been justly observ- 
ed that evidence of this class is in fact a make-weight and 
nothing more ; and care must always be taken that mere make- 
weights are not allowed to have, an exaggerated effect. To us 
it appears that Santosh’s conduct is at least as consistent with 
his innocence as with his guilt. Who can with confidence assert 
how an innocent or guilty man would be likely to act in 
Santosh’s situation? It would depend on temperament, sur- 
roundings and other .circumstances, which combine to form a 
most fallacious basis for assured conclusion. ~ 

Indeed in this case the Advocate-General based his argu- 
ment almost wholly on the assumption that Santosh must have 
been confused, And yet he could not have been taken by sur- 
prise. Ifhe knew the bomb was there, he had. full two hours 
and more to determine what to do and say, and there certainly 
is no evidence of that confession on which the Advocate-General's 
speculation rests. But these are not the only obstacles in the 
way of accepting the prosecution theory; there are other 
matters which give rise to grave doubt as to whether the dis- , 
covery was really genuine. 

This is not the only bomb that has been found ; there was 
one brought to light as the result of the search in the house of 
Saroda and Baroda Dutt. The Advocate-General ‘has stated: 
before us that he places no reliance on this bomb, and has 
refrained from discussing its discovery. But iff-as we hold, there 
is strong reason to doubt the genuineness of that discovery, it 
must affect our attitude towards the evidence which relates to 
the bomb in Peary’s house. 

The search originated, it is said, from the informer’s state- 
ment as recorded in Exhibit 56, but this document and its con- 
tents are absolutely untrustworthy. soj 

It is not borne out by evidence in any paciar much of. 
it has been actually disproved ; and the informer himself has 
now declared that it is all false. F 

Without discussing all its intrinsic indications of falsity, 
it will suffice to draw attention to one which directly con-- 
cerns this bomb, and that is the impossibility of reconciling. 
the words put in Jamini’s mouth on the 13th July with, 
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e ` part attributed to him on the yth of the same 
-month, | h 

But, if Exhibit 56 is not a true record, then we have no 
-clue as to how the search in Peary’s house came to be made, for 
we have to reject the only account that has been given. s 

Exhibit “G” is not without its bearing on the matter now 
-under discussion, for if the informer was present at the meeting 
of the 7th of July, as Exhibit 56 states, how is it that this is not 
-mentioned in Exhibit “G” which is said to have been” prepared 
-from the informer’s note-books ? 

Then comment has been made on the conduct of the police. 
Thus it has been asked why did the police procure Ashutosh’s 
transfer just before the search was made? Why on the informa- 
tion they are supposed to have received, was the search not com- 
menced in the bastakkhana? Why was Bonomali kept in custody 
in the dattakkkana? And what enabled Asadulla at once to tell 
Mr. Brett gudtka chix pata gra? Though these matters do not 
carry much weight in themselves, it cannot be said that they are 
without significance. ` 

Then we doubt the probability of Santosh having placed and 
kept the bomb in the dartakkhana, a placeopen not only to all 
the inmates, but also to all visitors to the house. The charge 
against him assumes that he knew the dangerous character of 
the bomb, and is it probable that he would have kept it for days 
in a place where it was liable at any time to be handled in such 

‘a way as to cause a serious explosion in his father’s house? 
Would he not have been more likely, as a measure of ordinary 
precaution, to have kept it in his own room, where he had his 
boxes, and where the lists of volunteers, the bande mataram flags 


and badges and the written lease of Basanta Malati Akra were 


found? It is-difficult to see what could have been Santosh’s 
object in placing the bomb in the dattakkhana, seeing the grave 
risk to himself, to his family, and to his father’s house that was 
involved, for it has not been suggested that he did it to shift sus- 
picion from himself to his father, or to other members of his 
family. Moreover, the case for the prosecution is that this bomb, 
before finding a resting place in Peary’s datiakkhana, was carried 
about from meeting to meeting, where it formed the subject of 
discussion : but it has to be remembered that at this time Midna- 
pore was full of police drafted into the town on account of the 
suspected conspiracy. 

The defence stoutly maintain that the bomb was placed 
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there, by or at the instigation of, the police, and they have called 
direct evidence that Bonomali was employed for this purpose. 
Though this evidence does not enable us to pronounce a positive 
opinion in favour of the defence story, we are by no means pre- 
pared to waive it aside as absolutely worthless, especially in view 
of the methods that have been exposed in the course of the 
hearing before us. And the result is that we are confirmed in 
our view that the prosecution have failed to prove that Santosh 
was in possession, as charged, of the bomb alleged to have been 
found in his father’s house, so that, in our opinion, the conviction 
against him under sections 4(4) and 5 is erroneous. : 

It follows from the conclusions at which we have arrived that 
the convictions and sentences must be set aside against the three 
appellants, and we direct them to be released from custody. 


N. K. B. Appeals allowed ; accused acquitted. 


Before Sir Lawrence Fenkins, K. C. 1. E, Chief Fustice 
and Mr. Fustice Mookerjes. 
RAKHAL CHANDRA LAHA 


v. 


THE KING EMPEROR.’ 


Penal Codo (Act XLV of 1860), 800. 193—Perfury—Orininal Precedure Code 


(Aæ V of 1898), Secs. 196, 2834, 360, 637—Alleged false statomonts not 
giten ta sanotion— Sanction, application for notice to accused, prafudico— 
Charge—Sereral statements, ons charge—DFalse eridenceo—Roading over 
dspostiion in the presence of tho acowsed or his ploader—Sereral accused, 
only ons preesxt—Admtisnbilily in midence—Oaths Act (X of 1878), 
Seas, 5, 13—- Omtasion to administer oath to inlerproter, offact of. 


Hold, (on a review of the authorities and 9 consideration of section 198 (4), 
Oriminal Procedure Oode).—That section 195 should be used in such a way as 
to give the person, against whom sanction js asked for or granted, means of 
knowing precisely of what the alleged criminal act consists. It is right, there- 
fore, when sanction is sought or granted in respect of statements contained na 
long deposition that the particular statements alleged to be false should 
be specified. 

A conviction for perjary cannot be set aside on the ground that the 
sanction was defective, unless there has been m fact a “failure of justice.” 
Where, therefore. the statements alleged to be false were set out in full detail 
in the epplication tor: mnotion and they were also specifled in the charge 
subsequently framed : 


* Criminal Appeal No. 884 of 1000, against the decision of B. R, 
Forrester Esq., Sessions Judge of Midnapore, dated the 39th March, 1909. 


Vor, IA.) HIGH COURT. 691. 


` Held, the aocused had full notice of the case against him and there had Gen INA; 
been no failure of justice. 1909, 
Balwant v, Umed (1), Q. v. Kartioh (2), Q v. Boodhwn (B), Q. v. Gobind (4), — 
Ya re Jiran (5), Gobordhons v. Habibulla (6) and Q. v. Sooxder (7) considered. ere 
The making of any number of false statements in the same deposition is t. 
one aggregate case of giring false evidence and obarges of false evidence cannot The Kıng-Emperor, 
be multiplied according to the number of false statements contained in eee 
the deposition. : 
Anonymous (8) followed. 
Meparate statements in a deposition are not to bo separately charged for 
under section 484, Criminal Procedure Code. 
Where the alleged false statements were given in a deposition in a case in 
which there were twenty-seven accused persons and it was proved that ir had 
been read over in the presence of the pleader for one of them : 
Held, the deposition was undoubtedly admissible in evidence os against 
that acoused, and was also therefore admissible against the witness on hia trial 
for perjury, Section 860, Criminal Procedure Code, had not been contravened, 
Kamaichinathan v. H. (9) and Mokendra v. KB. (10) distinguished. 
The effect of the omission to administer an oath to the interpreter under 
section 5 (b) of the Oaths Act is to render it necessary for the prosecution to 
preve that the interpretation was made accurately, It does not make the 
depoaltion inadmumble, Section 18 of the Oaths Act rofers to omissions to 
administer oaths to interpreters and jurors as well as to witnesses, 
Observations of Glover, J. in Q. v, Ram Soday (11) relied upon. 


Appeal by the Accused person. 


Conviction for giving false evidence under section 198, 
Penal Code. 


The material facts and arguments appear from the judgment. 
Babu Narendra Kumar Basu for the Appellant. 


The Offe. Advocate-General (Mr. Gregory) for the Crown. 


G. A. V. 


The judgment of the Court was delivered by 


Mookerjeo J.—The appellant Rakhal Chunder Laha has 
been convicted, under section 193 of the Indian Penal Code, of 
perjury in a judicial proceeding, and sentenced to undergo 
rigorous imprisonment for five years and to pay a fine of Rs. 3,000. ` 
In default of payment of the fine, he has been sentenced to 


undergo rigorous imprisonment for an additional term of one 
year and nine months, 


Juna, J, 


(1) (1896) I.L R. 18 All 908. (6) (1897) 8 O. W. N. 85 
(2) (1888) 9 W. R. Or. 88. (7) (1888) 9 W. B. Cr. 28. 
(8) (1878) 17 W. R. Or 83. (8) (1871) 6 Mad, H. O. B. App. XXVII 
(4) (1868) 10 W. R. Or. 41. (8) (1905) T. L. R, 28 Mad 308, 
9 Bom. 863. (10) (1906) 18 0. W. N. 845. 


(8) (1804) I, L, B. 1 
an (11) (1878) 20 W, R. Or. 19, 


ORIHINAL. 
pi 


1809, 

ban and 
Rakhal Chandra 

Laba 


t, 
‘The King-Emperor. 
Moskerjes, J. 


THB CALOUTTA LAW JOURNAL. [VoL TX. 


The case for the prosecution may be briefly stated: Rakhal 
Chunder was employed as a spy by the Police at Midnapore from 
May to September 1908, in order to gather informations about a 
conspiracy believed to exist for the murder of officials by the 
use of explosives’ and otherwise. It is stated that he generally 
brought reports from day to day which were taken down by the 
Head constable Asadullah. The entries were subsequently read 
over to the Deputy Superintendent of Police, Moulvi Mazharul 
Hug, and then signed by the informer. Itis alleged that on some 
occasions the reports were written out by the informer himself. 
The effect of the informations so recorded was to implicate a large 
number of persons in the alleged conspiracy ; and, on the basis 
thereof, proceedings were commenced under the Explosive Subs- 
tances Act against twenty-seven persons. On the 4th November 
1908, Rakhal was examined in the Court of the Joint-Magistrate 
before whom these proceedings were pending. He did not depose 
in support of the previous statements. On the other hand, he gave 
a detailed account of the circumstances under which he had been 
compelled to act as an informer and described minutely the 
inducements which, he alleged, had been held out to him by the 
District Magistrate, Mr. Weston. In his deposition he further 
stated that Exhibit 56 which purports to be the record of the 
informations given by him to the police was not written out 
from day to day but had been prepared in one sitting and had 
been signed by him practically under compulsion from the police. 
‘On the 23rd November 1908, the Deputy Superintendent of 
Police applied to the Joint-Magistrate for sanction under section 
195 of the Criminal Procedure Code to prosecute Rakhal for an 
offence under section 193 of the Indian Penal Code. This application 
specified the statements in the deposition which were alleged to 
be false. On the day following, sanction was granted by the Joint- 
Magistrate. Proceedings were then commenced in the Court of 
the Additional Magistrate: and on the 9th March 1909, Rakhal 
was committed to take his trial in the Court of Sessions. On 
the 29th March, the Sessions Judge in agreement with the two 
assessors found Rakhal guilty of an offence under section 193, 
and sentenced him as already described. 

The propriety ofthis conviction has been challenged subs- 
tantially on five grounds, namely, frst, that the sanction on the 
basis of which the proceedings were instituted was bad inasmuch 
as the alleged false statements were not specified in the sanction ; 
secondly, that the charges were illegal, inasmuch as although 
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there were nominally three heads, there were in substance at 
least seven charges ; ¢hirdly, that the deposition containing the 
alleged false statements was not legally proved ; fourthly, that the 
statements in question had not been proved to be false ; and 
Afthly, that proper opportunity was not afforded to the counsel 
for the accused either to cross-examine the witnesses or to place 
his case fully-before the Court. It has further been argued by 
the learned vakil for the appellant that if the conviction is 
sustained, the sentence is too severe and should be reduced. 

In support of the first ground taken on behalf of the 
appellant it has been argued that it was obligatory upon the 
Joint-Magistrate who granted the sanction under section 195 to 
specify the statements which in his opinion were false. This 
contention, it is conceded, is not supported by sub-section (4) of 
section 195, which prescribes that “the sanction referred to in 
the section may be expressed in general terms and need not 
name the accused persons, but it shall, so far as practicable 
specify the Court or other place in which,-and the occasion on 
which the offence was committed.” Reliance, however, has been 
placed upon a number of judicial decisions which, when examined, 
are found to fall into three classes. In the first class of cases of 
which the case of Balwant Singh v. Umed Singh (1) may be 
taken as the type, it was ruled that an application for 
sanction to prosecute for perjury ought to set out in detail the 
statements which are alleged to be false. In the second class of 
cases of which the decisions in Queen v. Kartik (a), Queen v. 
Gobtnd Chandra Ghose (3), Queen v. Boodhun Akhir (4), Jn re- 
Fivan Ambat Das (5) and Gobordhone v, Habibulla (6) may be 
taken as instances, it was ruled that when sanction is granted ta 
prosecute a person for perjury, the order should set out the 
precise words which are false in the opinion of the authority 
granting the sanction. In tbe third class of cases of which the 
case of Queen v. Soonder Mohoree (7) may be taken as the type, it 
was ruled that a charge framed for the prosecution of a person for 
perjury, should set out in detail the alleged false statements. 
The principle upon which these decisions are based, appears 
to be that section 195 should be used in such a way as to give 
the person, against whom sanction is asked for or granted, means 


(1) (1806) IL L. B. 18 All. 208. - (4) (1872) 17 W. B, Or, 82. 
-~ (2) (1868) 9 W. R. Or. 58. (5) (1894) L L. R. 19 Bom, 862. : 
(8) (1868) LO W. R, Or. 41. (6) (1887) 3 0. W. N 85. 
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of knowing precisely of what the alleged criminal act consists. 
It is right, therefore, when sanction is sought or granted in 
respect of statements contained in along deposition that the 
particular statements alleged to be false should be specified. 
Tested from this point of view, it may be conceded, that the 
sanction in this particular case was defective. But in answer to 
this argument, it has been contended by learned Advocate- 
General that this is not decisive of the validity of the conviction, 
because under section 537 of the Criminal Procedure Code a 
conviction cannot be set aside on account of a defect of this 
description in the sanction unless it is established that there bas 
in fact been "a failure of justice.” Two of the cases relied upon 
by the appellant furnish illustrations of the application of this 
principle [Queen v. Kartick Chunder(1), and Queen v. Boodhun (2).] 
In the circumstances of the present case, then, can it be seriously 
contended that the accused has been unfairly affected as to his 
defence on the merits by reason of any defect in the sanction? 
Clearly the answer must be inthe negative. The statements 
which were alleged to be false were set out in full detail in the 
application on the basis of which the sanction was granted. 
They were also specified in the charge which was subsequently 
framed. There is no reason to suppose, therefore, that the 
accused had not full opportunity of knowing what were the 
specific statements made by him which were alleged by the 
prosecution to be false. The first ground taken on behalf of 
the appellant cannot, therefore, be supported. 

‘In support of the second ground, it has been argued that 
the charge was multifarious, for, although there are three sets of 
statements mentioned in the charge, they may be analysed, 
into at least seven distinct statements each of which is practically 
alleged to be false. It has in substance been argued by the 
learned vakil for the appellant, that the form in which the 
charge was drawn up was an evasion of the provisions of 
section 234 of the Criminal Procedure Code and that a separate 
charge ought to have been drawn up in respect of every single 
utterance of the accused which was alleged to be false. In our 
opinion this contention is clearly unfounded. The view we take 
is supported by the decision of the Madras High Court in an 
anonymous case (1). It was there ruled that the making.of any 
number of false statements in the same deposition is one 


(1) (1868) 9 W. R. Or. 58. (2) (1873) 17 W, B. Or, 814. 
(1) (871) 6 Mad. H. O. B. App. XXVIL 
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aggregate case of giving false evidence and that charges of false 
evidence cannot be multiplied -according to the number of false 
statements contained in the deposition. In that case the person 
who had given false evidence was sought to be prosecuted and 
punished separately for two statements made in the course of 
the same deposition ; this was not allowed, and it was held that 
‘tested by the law of evidence the whole deposition must be 
looked at, and one part qualified by the other.” Moreover there 
can be no doubt that the three statements which have been 
selected from the deposition of the appellant in the present case 
and which are alleged to be false related to incidents closely 
connected with one another and that they could not properly be 
analysed so as to expand the charge into seven distinct charges 
against the accused. The second ground, therefore, - cannot 
be supported. 

In support of the third contention of the appellant, it has 
been argued that as the provisions of section 360, sub-section (1) 
of the Criminal Procedure Code were not complied with, when 
the original deposition was recorded, the deposition cannot be 
legally received in evidence, section 360, sub-section (1) provides 
that "as the evidence of each witness taken under section 356 
or section 357 is completed, it shall be read over to him in the 
presence of the accused, if in attendance, or of his pleader, if he 
appears by pleader and shall if necessary, be corrected.” It is 
pointed out that at the original trialthere were twenty-seven 
accused persons, that the deposition of Rakhal appears to have 
been read overto himin the presence of the pleader of one of 


the accused persons, and that there is no evidence to show that ` 


the pleaders for any of the other accused persons were present 
when the deposition was £o read over. On this basis it is con- 
tended that section 360 was contravened and that, therefore, 
on the authority of the cases of Kamatchina Chetty v. Emperor (1) 
and Mohendra Nath Misser v. Emperor (2), the deposition 
canuot be received in evidence. The cases relied upon, how- 
ever, are clearly distinguishable. In each of those cases, there 
was only one accused person, and the deposition of the wit- 
ness appears to have been read over by the Court clerk at 
a place where neither the Judge nor the vakil for the accused 
was present. In the case before us, so far as at least one of the 
original accused persons was concerned, the deposition was 
read over in the presence of his pleader, and was undoubtedly 
(1) (1904) IL L, R, 28 Mad, 808, (2) (1908) 12 0. W, N. 845. 
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JORIMINAS, admissible in evidence as against that accused. In our opinion, 

1909, it is immaterial for the purposes of the present prosecution, that 

Rakhal Ohandra it is not proved that the deposition was read over to the witness 

ba in the presence of the other accused persons as well or of their 

The King-Emperor, Pleaders. The third ground taken on behalf of the appellant 
Moka J, must, therefore, fail. 

— In support of the fourth ground it has been pointed out 
that the evidence given by Rakhal was interpreted by a gentle- 
man who was not put on his oath. It appears from the record 
that the deposition of Rakhal was interpreted by Mr. Jogendra 
Nath Mookerjee one of the vakils of this Court, and apparenly 
the provisions of section 5, subsection (4) of the Indian Oaths 
Act were not followed. The provisions of section 13 of the 
Indian Oaths Act, however, furnisb a complete answer to the 
argument of the appellant. That section provides that “no 
omission to take any oath or make any affirmation, no substi- 
tution of any one for any other of them, and no irregularity 
whatever in the form in which any one of them is administered, 
shall invalidate any proceeding or render inadmissible any 
evidence whatever, in or in respect of which such omission,’ 
substitution or irregularity took place, or shall affect the obli- 
gation of a witness to state the truth.” 

We were invited by the learned vakil for the appellant 
to put a narrow construction upon this section and to hold that 
the effect of the concluding words of the section is to restrict 
its application to the case of witnesses only. A plain reading 
of the section, however, negatives the suggested interpretation. 
It is clear from the language used by the Legislature that the 
omission to take any oath as prescribed by the Act does not 
render inadmissible any evidence whatever in respect of which 
such omission took place, and this omission to take the oath 
may happen not only on the part of a witness but also on the 
part of the interpreter of the questions put to and evidence 
given by the witness. It may be observed that a wider con- 
struction than the one suggested on behalf of the appellant 
was put upon the section so far back as 1873 by one of the 
learned Judges who decided the case of Queen v. Ramsodoy 
Chuckerbutty (1) when he held that section 13 was applicable 
in the case of jurors. In our opinion, the only effect of the 
omission of the interpreter to take the oath was to render it 
necessary for the prosecution to prove that the interpretation 

(1) (1878) 20 W.B. Or, 19. 
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was made accurately. This has been done, inasmuch as 
Mr. Mookerjee has been called ; he has deposed that he rendered 
the statements made by Rakhal quite accurately, and in this 
he is supported by Mr. Reid. It is clear, therefore, that the 
deposition must be taken to contain an accurate record of the 
statements actually made by Rakhal Chunder. The question, 
therefore, arises whether the statements as specified in the charge 
are false within the meaning of section 193 of the Indian Penal 
Code. The whole of the evidence on the record has been 
placed before us and discussed at considerable length, and in 
our opinion there can be no reasonable doubt that the statements 
in question are false. As regards the first set of statements 
which relate to the circumstances under which Rakhal became 
an informer, it is clear from the evidence of the Moulvi as also of 
Asadullah that the statements are untrue. It may further be 
observed that the story that Rakhal now gives is an extremely 
improbable one: There can be no conceivable reason why 
_of all persons at Midnapore taken to the police, while 
drunk, he should be selected as the most appropriate 
one to act as an informer. In respect of the second set 
of statements which relate to the inducements said to have 
been held out by Mr. Weston, we have the evidence of 
Mr. Weston as also of the Moulvi and, in our opinion there is 
no reason why this testimony should not be accepted. It was 
faintly suggested on behalf of the appellant that the informer 
may not have understood Mr. Weston correctly or that the 
Moulvi in interpreting to him what Mr. Weston said may have 
exaggerated and may thus have led him to believe a great deal 
more than what Mr. Weston actually said. No foundation, 
however, for such a case was laid in the Court below, and the 
“ contention which has been advanced in this Court is nothing 
more than a mere suggestion unsupported by the evidence. As 
regards the third set of statements regarding the preparation of 
Exhibit 56, the case may not be quite so clear. But we have 
the evidence of the Moulvi and of Asadullah that as the infor- 
mer made statements from day to day, they were taken down by 
Asadulah, read over to the Moulvi and signed by the informer. 
Taking the three sets of statements as a whole, therefore, there 
is no room for reasonable doubt that the evidence given by 
Rakhal Chandra in the Court of the Joint Magistrate, was false 
in material particulars and that he is guilty of an offence under 
section 193 of the Indian Penal Code, 
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The fifth ground taken on behalf of the appellant is to the 
effect that sufficient opportunity was not given to the counsel in 
the Court below to cross-examine the witnesses or to address the 
Court. This allegation has not been made out, and, in fact, this 
part of the case was lightly passed over by the learned vakil for 
the appellant. 

It is clear, therefore, that the five grounds upon which the 
convicton is assailed must fail, and the convicton must be affirmed. 

There remains only the question of sentence, which no 
doubt is severe. The learned Sessions Judge sentenced the 
accused to pay a fine of Rs. 3,000 on the ground that he had 
committed perjury because he had been bribed. The record, 
however, does not support this view of the case. No doubt it 
is not explained under what circumstances Exhibit G which was 
prepared by the police to enable Rakhal to refresh his memory 
while in the witness-box found its way into the hands of the 
legal advisers of the accused in the original trial. At the same- 
time there is not a title of evidence to show that Rakhal has 
received any bribe. The sentence of fine, therefore, must be set 
aside. So far as the sentence of imprisonment is concerned, it 
is in our opinion also unduly severe. At the same time it must 
be remembered that the offence of which the accused bas been 
proved guilty is a serious one, and in the interests -of justice a 
substantial term of imprisonment is necessary. We, therefore, 
reduce the term of imprisonment from five years to three years 
and six months. ee : 

The result, therefore, is that the conviction is affirmed, and 
the appellant is directed to be rigorously imprisoned for three 
years and six months ; the fine, if paid, will be refunded. 

N. K. B, Conviction affirmed ; sentence reduced. 
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If initially an agreement (such as an agreement between the deores- 
holder and the judgment-debtor that an execution sale would be set aside 
on payment to the former the whole amount of decree with oosts and on 
default the sale would stand good) is entered into by the parties with the - 
assent of the Qourt, it is open to the parties at a subsequent stage with the . 
approval of the Court to modify that agreement, The Gourt cannot at the 
instance of one of the parties and inspite of the. protest of the other, vary 
tho. tarma af the agreement. Qhandanbala Debi v. Probodh Chandra 
NAN TAE EER OTE Ce RG bak 
Alenation—Option of selling limited or entire estate, See Hindu widow .., 
Amended probate, See Probate, grant of ies A Sea ae 


eee S 
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Ancient ‘document, construction of, Ses Tenancy, netnre of s 
Annual jama—Holding assessed with revenno ab permanent settlement 
— Dato for payment fixed by Roard of Revenue—Setilement Manual, 
Part ILI, Chap, XVI, Rule 7, See Revenue Sale Law, Bec, 3 ace 

Appeal— Besoution procesdings—Iniorlocutory order, 
An appeal need not be preferred against every order in an execution 
proceeding, It is open to the party aggrieved to challenge, on appeal 
against the final order which determines the mghts of the parties, the pro- 
priety of the interlocutory orders made in the course of the proceedings, 
Chandanbala Debi v. Probodh Chandra Roy Chowdhury 

—— — from decision of Settlement, Offloer regarding dispute and settlement 
of rent relating Jand ontaide district but recorded in Oollectorate bodks 
of the district, Sæ Second appeal .. a .. 
Appellate Court when can frame issues and refer for trial to the lower 
Court, Ses Civil Procedure,Code, Beos, 566, 568 < is T 
Application in accordance mth law—Application b legal KAGAN KA 
without production of succession certificate, Sse Step in aid of execution 
in accordance with law—Production of oertificate under 
Seo, 2M O. P. O,.—Exeoution of decree, See Step in aid of execution ... 
in accordance with law, what is, Ss Step in ald of exeoution 


Asscasors, charge to, incorporation in judgmont— Legality, 

A Sessions Judge should not incorparate in and treat as part of, his 
judgment, his summing up of the case to the assessors. But if be does po, it 
is not an illegality. Khudiram Bose v. The Emperor acs wee 
Assets, if to be attached—Rateable distribution—Roallsation, Ses Oivi 

Procedure Code, Seos, 295, 622 ais <i oo 
Attachment in Court to which the decree was sent for perry if falls 

through after the case was struck off—Rerival of execution proceedings 

by the Court which pamed the decree, after transfer to another Oonrt 

for execution and return, See Execution of decree e 
Attestation of deed by rerersloner if binds hs ae, Hind widow Sa 
Attorney—Adyvocate—Enrolment fee—Hxemption from Stamp duty, See 

“Indian Stamp Act, Seo, 52 (a), Sch, I, Art. 80 (a) on he 


Auction Sale—Agrasment not to bid—Ro-sale for deoretal amount, agrosment for, 


An arrangement between the decree holder and a co-sharer of the 
judgment-debtor that they would not bid against each other but that the 
latter would get the property from the decree-holder suction-purchaser 
for the amount of the decree, does not amount to fraud and is not in iteelf 
wofficient to vitnie an auction sale, Satis Chunder a v. 

Col. A. B. Porter . 


under the direction of the Goust- Mtarepresentation by the 


auctioneer—Reference to Court by bailiff—COivil Procedure Code, Beo, 306, 
See Indian Contract Act, Sec. 18, OL (8) and Sec. 19 s 7 
Bad character, associating with—Reputation, evidence of—Element in 
deciding length of time to be bound down, See Oriminal Procedure 
Code, Beos, 110, 128 (2), 342 T ac ike A 
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514 


210 


165 


489 
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Beneficiary, purchase from—Purchase T executor from himself— Effect, 

See Executor, power of os Ear zia 888 
PEE E E E opt BA anaa aga = 288 
Bengal and North-Western Provinces Civil Courts Act, Sea 22— 

Tranafer of case remanded by High Oourt, See District Judge vee 572 
Bengal Tenancy Act, Sec. 89—Kabullats owecuiod by tenant—MNakancement oon- 

travening provision of lawo—No precious disputo owistext—Compromis toid, 

not roidabls, 

A kabullat executed by a tenant in favour of his landlord, promising 
to pay future rent ata rate which contravenes the provisions of Sec. 29, 

B. T, Aot, i8 void, not voldable, if as a matter of fact there was no existing 
dispute between the parties as to the rent payable. It cannot be enforced 
eren for such enhancement, as may be within the terms of Sco. 29, notwith- 
standing that enhanced rent at the rate mentioned in the kabuliat has been 
paid for several years, Maharaja Manindra Chandra Nandy v. 
Upendra Chandra Hazra oe 843 
, 860 50 OL (2}—Presumption—Interest in land 
demised, divesting of all, effect of—Transfereos, if rs aa 
of uniform rent for twenty years, Ses Ejcotment, suit for T 467 
—, Beos, 65, 167— Transfer of Property Aot, Beo, T8— 
Encumbrance—Purchasers, position of—Rent decree—Mortgage deoree, 
Ses Priority .,. -æ ee ~ sis ~~ 884 
— Sao. 85 (3)—BSub-lease for moro than nino yours—Subtenant 
if can question ralidity, 
- The words in sub-section (3, of section 85 of the Bengal Tenancy Act 
u sub-lease shall not be valid for more than nine years from the commence- 
ment of the Act” apply only as between the sub-tenant and the landlord, 
They do not apply as between the tenant and the mb-tenant. Bipin 














Behari Hati r. Amrita Lal Bhattacharji ... a 76 
ka , Beo, 1085, rakan ot—Bnit, nature of, Ss 
Ohota Nagpur Tenancy Act, Seo. 164 .. say axe nas 88 





-—— — —, Bea, 108B, as ee Vaan ee rebuttal of 
-Facts antecedent to publishing, if admimible in evidence, Ses Record 
of rights es se fa tee ok 2 984 
, Secs, 105, 106—Jurisdiction—Special Judge— 
Settlement Officer—Land outside district but recorded in collectorate 
books of the district, See Beoond appeal a aa a B74 
———— , See, 167—Incumbrance, swit to annui— Burden 
of proof, 

A person seking to annul a tenancy as an inoumbrance shall make 
out a oase that the tenancy is in fact, an inoumbranos within the meaning 
of section 161 of the Bengal Tenancy Act, It ig not for the defendant to 
prove that his tenancy existed before the creation of the tenure purchased 
by the plaintiff! Marmada Sundari Debi +. Tarip Mollah ie 490 


— 
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Bengal Tenancy Act—(Coxtd.) 

, Sch. LIT, Art, 8—Disposssssion by lendlerd—Anotion-wur- 
chasor at sals in oweowtion of decres obtained by lendlord—Colinsion— Occupancy 
raiyat, sult by— Limitation. 

Where an occupancy raiyat is dispomsesied by a person who has purchased 

the rights of some of the tenants at auction in execution of a decree for 

arrears obtained by the landlord, such person must be held to be acting in 

collusion with the landlord and the sult is governed by the special law of 

limitation presoribed in Art. 8 &ch. IH of the Bengal Tenancy Act. 





Aminuddin Munshi v. Ulfatunnisaa Bibi ia 181 
Bequest—Validity—Party claiming no interest—Indjan Succession Ach 
Sec 167, Sv Probate, grant of ae 19 


Board of Revenue, date for payment fixed Rane jema—Holding 

asecesod with reyenue at permanent settlement—Settlemant Manual, 

Part ILI, Chap. XVI, Rule 7, Ses Revenue Sale Law, Beo 2 Fy 841 
Boundary—Amomnt of land conveyed, Sse Deed, construction of i 585 
Bound down—Element in deaiding length of tlme—Prevlous conviction, 

See Oriminal Procedure Code, Seca, 110, 128 (3), 882 ‘ve A 439 
Burden of proof, 8 Adoption ced tee a 5 172 

, Seo Increase in area... oo 348 
Ta Gae ra nee, sult to annul, Sss Bengal Kêna hee Bec, 167 490 
———- Trost buying trust iia eens, challenged, 

See Executor, power of see vee ae 888 
Cause of action, crronecus description of. 

The mere misdesoription of the cause of action of a sult does not 
render it necessary to dismiss the suit, specially when facts are stated in the 
pleadings which disclose a correct cause of action. Mahim Chandra 




















Sarkar v Anil Bandhu Adhicary ses 862 
Instalment bond—Hinda widow—Adoption after default 
~ Minority of adopted son, See Limitation Act, Seo 9and Sch. II art, 75... 228 
Certificate of recording Magistrate, value of, 844 Oriminal Procedure Code, 
Beo, 164 ons 668 
Coss, imposition of, by Gorenn Ki to aay. proi intai 
Lows of profit, Seo Milkiat Sanad ... 413 


Chairman’s power to lease or soli —Bongal Munisipal Aot, Bso. £4—Estoppsl. 

The Ohalrman of a Munlolpallty has no power under section 44 of the Bengal 
Hunictpal Act to sell or lease a land belonging to the Municipality. Only the 
Commissioners at a meeting can do ao, 

Where the plaintiff was allowed 2 years and4 months after taking lease, to 
construct a drain round the house : 

Held, that the Muniolpality was not estopped from questioning the lease. 

Jagannath Saha v The Chairman on behalf of the Commis- 
sioners of Berhampur Municipality a 386 
Chance of heir-apparent, bindiny—DMahomodan wife—Transfer of Property Act 

CIV af 1888), section 6, ol. (a), 

A Mahomedan cannot, any more thana Hindu, bind his chanoe as an heir 
apparent, 

Quors.—-Whether the effect of section 6 al. (4) of the Transfer af Property 
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Chance of heir-apparent—( Coad ) ae a 
Aot fs not merely to except specially the chance of an helr-apparent from the E 
category of transferable property but also to make the principle that equity 
considers that done which ought to be done entirely inapplicable. Rebati 
Mohan Das r. Ahmed Khan Mie 50 


Character’ of land—Eridenoe, probative valne, See Kabullat, admission in 18 
Charge, Acads af, to bo recorded when—Criminial Procedure Code, Secs. 168, 897— 
Judge, if to road whole avidonce to jury—SKatemont mads to police, admissibility of— 

Bridonce Aot (I of 1872), Beo. 187, 

- There is nothing in section 897 of the Oode of Oriminal Procedure as to when 
the heads of charge should be written by the Sessions Judge. The Judge should 
record them as soon as possible after the charge to the jury has been actually delivered 
and when the facts of the case are fresh in his mind, It is unsatisfactory to write 
them three weeks after the passing of the sentence, 

- Itis not incumbent upon s Judge to read the whole of the depositions of the 
-witnesees to the jury. 

Section 163 of the Code of Oriminal Procedure does not over-ride section 157 
of the Evidence Act, Hence oral evidence of statements made to the police 
by a witness may be given to corroborate that witness’s deposition at the 
trial. Fanindra Mohan Banerjee». King Emperor ww " 199 
—-—-, remaining, withdrawal of, in High Oourt, See Oriminal Procedure 

-Code, Seo, 310 ., - on ase a 257 
Several false statements in same deposition —Oriminial PASE M 

Code, Seo, 234, Sas Panal Code, Seo, 198 is aas 690 
Charge to Jury— Previous precesdings, réferznce o—Misdirection, 

A Judge should not in charging the jury refer to a previous ose against 
some other persons tried for the same offence, except to warn the jury that they 
were not to be influenced many way by the result of such provions trial. 

It is misdirection for him to tell the jury that the High Oourt had come 
to a certain finding in the previous case and they were to consider if they 
had any reson for coming to a different conclusion. Keshab Pal e. 

3 The Emperor .. we 880 

Cheatlng— Deception —Btate of mind at the time of delivery—Intention— 
T Test, Se Penal Code, Sec. 420 wes . 608. 

Intentlon—State of mind—Evidence of mank as 

to previous or subsequent acts forming one series of transactions— 
Admissibility in evidence, See Penal Oode, Seo. 420 ane de 610 


Chittibandobasti, entry based on, if to be proved, Ses Record of rights ... 581 


Chota Nagpur Encumbered Estates Act, Soos. 7,10,17 — Manages power to grant 
perpetual lease—Prudent managemeni— Rwscution of moharari leaso—Liability— 
Notico—Daputy Commissioner's ordsr, fasl— Manager without notice satlgfying a 
doli or liability, if valid—Proprictor. Uf to be party in granting perpetual leare— 
Perpetwitice, rule against—Persoral covonant— Laying out of money by the lessee, 
a part perfor mance—Specifec performance, suit for— Benefit or burden of a covenant 
running with land, tesi— Time, running of, agains corcnantes or atsigni— Demand 
and rofuscl—Knguiry by Deputy Oommissionsr—Eoaminciion of witnesses— 
Completed convoyance, ewit to set aside—Benaft of loam Rgutty T ~~ - 
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Chota Nagpur Encumbered Estates Act—(Centd.) 


Per curiam :—Though section 17 of the Ohota Nagpur Enonmbered Estates 
Act (VI of 1876 as amended by Act V of 1884) is apparently wide in its terms and > 
though it probably confers on the manager a somewhat large measure of discretion 
for the management of the estate, it does not enable him to do any act which is 
demonstrably injurious to the interest of the estate, The execution of a lease in 
perpetuity without a bonus, and not for the purposes of reclamation of any waste 
land or other purposes of a similar kind cannot be justified as an act done in the 
course of prudent management of the estate, 


Assuming that the right of the lessee under the covenant to call upon the lemor 
to-exeoute a mokarari lease imports on the part of thé proprietor a lability within 
the meaning of that term in section 7 of the Ohota Nagpur Enoumbered Estates Act, 
the motloe of that claim is unnecessary, because the manager, when he assumed 
Management of the estate which was at the time under Yara must be deemed to 
have had under the law construotive notice of the lemee’s right to claim under the 
covenant in the fare lease the mokarari lease of any land within the leasehold for 
certain purposes, 

Per Doss J:—The order of the Deputy Commissioner ag aana lease 
and which was upheld by the Commissioner is, under section 10 of the Ohota Nagpur 
Enoumbered Estates Act, final and the matter cannot be reopened by a mit, 


The debt or liability which is barred under section 7 of the Ohota Nagpur 
Enoumbered Estates Act is not extinguished, but that so long as the estate continues 
under the operation of the Act, the remedy only is barred, the right subsisting, If 
the manager without any notice, as required by section 7, satisfles a debt or liability 
the propristor cannot after the restoration of the estate to him, bring s sult to recover 
back the money so paid, or annul any deed executed by the manager in fulfilment 
of that lability merely on the ground of absence of notios, 


Por onriam :—Under Act VI of 1876 the manager hed power to devise any part 
of the property for a period, not exceeding twenty years, without the consent of the 
proprietor, but under the amending Aot V of 1884 be is now entitled to sell or demise 
in perpetuity without the consent of the proprietor. 


Per Dos J :—A lease in perpetuity granted by a manager which is otherwise 
valid is not tho less binding on the proprietor because he was no party to it or that it 
was granted without his consent, 

The rule against perpetulties applies only to future interests in land, which may, 
by any pomibility, be capable of vesting beyond the legal limit of perpetuity, 

The laying out of considerable sums of money by the lessees in the erection of 
permanent structures on the land for those very purposes that are mentioned in the 
covenant and henoe referrible to the covenant and to the covenant alone, and all this 
done to the knowledge of the lessor who resided close by, must be regarded as part 
performances, and indeed a substantial part performanos of the covenant for a perpetual 
Jease such as would entitle the covenantee to, claim specific performance of the 
covenant on the ground that it would be inequitable and fraudulent for the 
covenantor to refuse to perform the covenant. 


Per Richardson J — There is a difference between a suit for specific performance 
and a-wult to set aside a completed conveyance, 


- 
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Chota Nagpur Encumbered Estates Act— (Contd. ) 

Where thare is no common mistake of fact and no common mistake of law of the 
kind equivalent to a mistake of fact which goes to the root of the executed contract, 
the Court will not be justified in saying that itis inequitable that the defendants 
should not be allowed to retain the benefit of the lease. 

- Por Doss J :—A mere personal covenant is not open to objection on the ground 
of remoteness or as tending to create a perpetuity, 

One very important test whether the benefit or birden of a covenant in any 
particular case rans with the land or not is whether such covenant or contract in its 
inception binds the land. If jt does, itis then capable of passing with the land to 
subsequent assignees; if it does not, it is incapable of passing by mere assignment of 
the land: Another test laid down by the House of Lords in the case of Dyson v. 
Forester is whether the covenant affects the nature, quality and value of the land, 
The Gare lease with a covenant fora mokarari is more valuable than it would be 
without such covenant, x 

Time cannot run against the covenatees or their designs unless there is demand on 
their part and refusal on the part of the convenantor or his assigns. 

{tis not necessary for the Deputy Commissioner in conducting his enquiry 
before granting the mokarari to examine witnesses on oath or reoord their depositions. 
It would be enough if be makes a full and complete investigation in the matter, 

H. Mathowson v. Sri Sri Ram Kanai Singha Deb a 538 
Chota Nagpur Landlord and Tenant Act, sotions 444, 868,77 —Striking off —Frosh 
suit within sim moxths, {f barred. 

The plaintiff, in March 1906, sued for the rent of 1959 to 1961 Sambat, and alleged 
that somo rent for 1962 had been deposited by the defendants. Issues were framed, 
and the 18th May 1006 was fixed for hearing. On that day, the Deputy Collector 
recorded fhe order: “ Plaintiff absent ; struck off, section 62 O. N. T. A: The 
- plaintiff's application for restoration was rejected on the same day. In June 1906, 
without waiting for the expiration of the perlod of sir months mentioned in section 
4i A of the Ohota Nagpur Landlord and Tenant Act, the plaintiff instituted fresh 
suits for the recovery of arrears of rent for 1960, 1961 and 1968 : 


Hold, (Per Oasperss J.}—That as no imme was tried and determined on the 18th 
May 1906, the orders striking off the suits were passed under the first clause of 
section 77 read with section 6% Oonsegnently, the only remedy open to the 
plaintiff was to proceed by way of fresh suits, and if those sults were maintainable 
he could properly include in his claim all arrears of rent then accrued due, 

Bection 63 of the Ohota Nagpur Landlord and Tenant Act is not controlled by 
section 444, $ 

Bection 44A restriots the Court’s jurisdiction rather than the plaintifa right of 

"gait; the latter exists thongh itis in abeyance for mx months, The section must 
be consirned strictly, that is, in favour of the plaintiff, 4 

The plain meaning of section 4A is that when a landlord has instituted a mit 
‘for the recovery of any rent, he shall not institute another sult for the recovery of 
any rent subsequently acorued due until after six months from the date of the ins- 
titution of the first suit. 

The words “any rent” In section 44A must be liberally interpreted to refer: to 
any rent covered by tho previous sult and any rent covered by the second suit, and 
ow natura rei, the subject matter of the respective suits must be different. a eat 
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Chota Nagpur Landlord and Tenant Aot—(Ovatd.) 

Tha words “ struck off’ mean that the suit has and never had, aie kad ey 
imply that the suit is withdrawn as in section 873 of the Code of Civil Procedure, 

Par Jowo J,—The Legislature in framing section 63 intended only to refer to 
the latest date on which a suit is instituted, 

The suits were barred by section 44A, 

The effect of striking off a suit under section 62 was not to restore the parties to 
their original positions, as if such a suit had never been instituted. The seoond sult 
was a new sult and not a continuation of the first mit, 

Section 44A is to be construed against the landlord, Karma Uraon 

+. Baraik Debi Doyal Singh e 9 
Chota Nagpur Tenancy Aot Se. 164—Entrics, oorrooinss of—Preremption— 

Swit te correct, if lioe—' Particulars,’ includes what—Bongal Toxancy Aot (VILI 

ef 1885), See, 103.8. 

The provimons of section 164 of the Ohota Nagpur Tenancy Act as amended by 
Act V of 1905, make the entries in a record-of-rights in cases of Afwadari Khan, 
Xattidari lands, conclusive evidence ; that is, no sult les to correct an entry, of this 
desorption. 

The word ‘ Particulars’ has very wide application and covers an entry meh 
as declaring that the tenants have to pay certain rents named in the record to persons 
other than a purchaser under seotion 128 of the Act, . 

There is no limitation as to the nature of the ‘atk to which. the provisions 
of section 108B of the Bengal Tenancy Aot applies. Tokhi Sahu <. 


Tori Munda on one 88 

Chowdhauri, meaning of, 844 Primogeniture, rule of ae ai 497 

Ciroumstanoes arising subsequent to decree—Decree, execution of— age 

Attachment and sale, objection to, See Olvil Procedure Code, Beo. 244 ... 858 
Civil Procedure Code, Seo. 183—Admisaibility in evidence of previous 

judgment upon question of title—Debutter estate, Sse Res judicata... 597 





, Beo. 18—Rent Sult—No rent found due—Land 
declared Hable to pay rent—Matter incidentally in issue in previous 








sult, See Res jadioata ` u i; we = 493 
, Beo, 18—Res judicata, e Tandirdan tenani 479 
ga nn BA 18—Bubjeot matter of two mits, 12 ii Ta 
identical, See Rea jadicata, = ma SA 507 
——- y Beo, 18, Expl. Il—Heard and desided, See Bes-- 
judicata sts in si 862 





z , Beas, 34, 883, 518—Defoct ‘of partics, objection: not taken 
in frst Court—Waiver—Reliqf—Ons member of joint Mitakshara family, if 
competent to maintain action— Wrongful siruro of property in cwccution agains 
strangor—Non-joindsr of noosssary or indispensable and noxjoinder of proper but 
not indlepensabls partics, distinction betrocon—Appollate Court, duty of, wider 
Soe, 578 G P.O. f 
Onder Section 34 of the Code of Civil Procedure (Act XIV of 1889) all objections 

for want of parties have to be taken at the earliest possible opportunity and in all 

oasa before the first bearing, and any such objection not so taken is to be deemed 
to have been waived by the defendant; but this provision does not entitle the 
plaintiff to a meagare of relief larger than the right he really pomesscs, 
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Civil Procedure Code—( Contd.) Sa te 


If the plaintiff merely -aska for a relief larger than the facts asserted by him 
would warrant, he would not necessarily be debarred altogether from any rellef to 
whioh on the facts proved he might be entitled. 


A member of a joint Mitakshare family, is, regard beling had to his position as 
such in relation to any portion of the family property, entitled as against a trespasser 
ot x person who seeks wrongfully to seize the property In execution of a decree obtained 
against a stranger, to reoover pomession or to ask for a declaration that the properties 
are not Hable to be sold in execution as the properties of the alleged’ judgment-dobtor. 
Every member of a Mitakehara family in the position of the plaintiff in the present suit, 
is interested in the whole of the property subject to the rights of his coparcenerr, If, 
therefore, a member finds that the property in which he is jointly interested is about 
to be seized in exeoution as the proporty of stranger who has no title therein, he is 
entitled to maintain an action to prevent the impending mischief. If the deoree-holder 
insists that the coparceners of the plaintiff should be brought on the record and if 
the objection is taken in time, they may be added as party defendants; but the 
plaintiff is clearly entitled to maintain the action and to obtain the necessary 
declaration, h 

There is a well-known distinction between non-joinder of necessary or indispen-. 
sable parties and non-joinder of proper but not indispensable parties, and where, as 
here, the parties ommitted are neocssary only for the purpose of protecting the 
defendant from further litigation, the Court may, in its discretion, disregard the 
objection it not raised at the proper stage, | 


Under the provisions of section 578 of the Code of Olvil Procedure, the 
appellate Court is not entitled to reverse the decree of the lower Court on the 
ground that the coparcenersof the plaintiff have not been joined on the 
record unless the appellate Court is satisfled that that omimion has affected 
tbe merits of the case or the jurisdiction of the Court, The Court must in a 
case of this description look to the essential justioe of the case and keep. -- 
in view the substances and merits rather than strict adherence to what turns 
out, as in this oase, tobe a matter of form. Dursun Singh +. Durbijoy i 
—, Seo, 44, Ruls (a)—Immerablo property— Bight of way. 7 
Beotion 44 of the Code of Oivil Procedure should be construed Liberally, 

The word immovable property, in Rule (a) of that section includes a -- A 

right £ way. Bejoy Chandra Nag v. Banku Behari Mojumdar ... 836 
— , Beo, 108—Exparte decree, application to set aside 

—Suit to set aside experto decree, maintainability of— Fraud, Se 

Account, suit for ee AN ane ios 887 


b —, Bew. 238, 224, 228—Decree sent for execution 
to another Oourt—Revival of execution proceedings by the Court which 
passed the decree, after transfer to another Oourt for execution and 
return—Atiachment in Oourt to which the decree was transferred 
for execution, when oase struok off, if falls through—Mitakshara Sohool, 

- family governed by—Representatives of judgment-debtor, relief 

- against, by attachment and sale of. joint property, See Hxeoution of 
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Civil Procedure ‘Codes (ene ) 


——, Ben, 226-—-Transmission of decree with necessary 
certifoste— Daty of Court to whioh deores is transmitted, Sas Execution 
ot decree lw. ae ie ie es NG 448 

~~, Sse. 830—Timitation Act, Soh. IT, Art. 180—Oonstruction. 
Section 230 of the Code of Civil Procedure (Act XIV of 1882) ought 

not to be so construed as to conflict it with the provisions of Art, 180 of the 

Second Schedule of the Limitation Act (KV of 1877). The provisions of the 

two Acta ought not to be so interpreted as to contradict each other and that 

section 930 of the Code cannot be taken to limit Art. 180 of the Limitation 











Act, Jogendra Chandra Roy t. Sham Das os ans ” 371 
——; Beo %88—Substution—Deocree-holder, Be 
Legal representative ive we is yah ~ 271 





, Sec. 244—Infant member of joint Hindu family 

born after mortgage decres, if a proper party—Mitakshara School— 

Infant born three years before application for exesoution—Mortgage 

decree if binding on the infant, Ses Representative er rr 485 
— aaau, 8, BA. 

Section M4 of the Oivi Procedure Code ought to be liberally construed in order 
to avoid multipliotty of mita. 

Where a judgment-debtor does not challenge the validity of a decree 
but contends that in exeoution thereof oertain property should not ‘be 
attached and sold, in consequence of ofroumstances arising subsequent to 
the decree, buch contention ought to be dealt with under section 244, Civil 
Procedure Code, and not, by a separate sult. Rajbansi Roy +. Mahabir 

Roy œ oe 858. 

——— m, Boos, 244, 276—Assignce of judgment-debtor, a 

ph a ae i already decided, if allowable, Sse Res 


judicata is .. e aie we T 856 
Tamam amma aman mn, feo, 944, 3106-—Defonos, if barred—Sale certificate no 
obstacla, 


A defendant in a suit is not debarred by section #44 of the Code of Ofvil Pro- 
cedure from raising a point in defence of his title even though he could have raised 
it bnt did not raise it in former excution proceeding to which he was a party. 

If a party to a suit is not put ont of Court by section 244 of the Code 
of Ofvil Procedure, he is not affected by the grant of sale certificate to the 
auotlon-purchaser under section 816 of the Code. Chandramoni Saha v. 

Halijennessa Bibi ise si i as 484. 
, Baos. 883, 308, 309—Re-sals-—-High Court, General Rules 
and Cironlar Orders (Citil), Okap. v, Rules 5, 0—Powndage foe. 

A dearee-holder bid for the property at an auction sale and it was knocked down 
to him for Ba, 1,118. He fafled to pay the poundage fee as laid down in Rules 5 and 
6 of the High Oourt’s Rules and Oiroular Orders and the property was put up for 
ralo again, when he again purchased it for Ra. 700. 

Held, Section 203 of the Code applied and not sections 806, 808, end the 
difference was causal by the purchaser's default. Madhu Sudan Das ~. 

Purna Chandra Chowdhuri 118 
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Civil Procedure Code—(Ooxta.) 


——, Sees, 285, 628—Rateable distribution—Roalisation—Assets 
tf to be attached—Revision, High Courts power of interference in. 


Under section 295 of the Oode of Oivil Procedure, the decree-holder applying 
for rateable distribution must apply for execution of his decree to the Court by 
which the assets are held and that he mustdo so prior to thelr realisation, Tho 
section does not require that such deoree-holder must also apply for attachment of 
the ameta, The decree-holders who attach the surplus sale procesds subsequent to 
the realisation of the assets are not entitled to have any share in the assets. j 

Under sectien 622 of the Code of Olvil Procedure, High Court oan É 
interfere with an order passed under section 295 of tho same Code. Indra 


Chand Bothra +. Ghaneshyam Missir and Raja Bejoy Bing 











Dudhuris v. Ghaneshyam Missir we 210 

—_— aaa ama , Beo, 806—Auction sale under the direction ot — 
Court—Miarepresentation by auctloneer—Reference to Oourt by 

~ plaintiff, See Indian Contract Act, Beo, 18 OL (8) and Beo, 19 oe 165 
, Beo, 492—-Decree of revenue Court—Exeontion in 

Oivil Court— Decree, character of, See Injunction ise tbe 123 


——, Seo, 508—Recsicer, appointment of, for management af 
mortgaged properties—Indian Contract Act (IX of 1878), Secs. 217, 881—Lion 
on propartiss for salary due—Order directing a person rot party to the mortgage 
ndi to maks over ths mortgaged properties to the Reosicer, tf legal—Oourt, 
jurisdiction of, to make such an order—Preferential title to possession af agent as. 


against Roosicer, if and whon arises. 

Seotion 603 of the Code of Oivil Procedure clearly contemplates the removal from 
possession of persons who are not parties to the sult, and the last paragraph of the 
section formulates the test to be applied in cases of this desoription.. In determining 
whether the Oourt should remove from possession’ or custody of property under 
attachment; any person who is nota party to the Litigation, the test to be applied is, 
whether the parties to the sult or some or one of them have or has a present right sQ, 
to remore him, 

When the jurisdiction of a Gourt to take cognixance of a matter brought before 
it, is disputed, the Ocurt must adjudicate upon the question. The jfumsadiction of 
the Court is ousted, not by the mere amertion of the existence of the circnmstances 
under which the Oourt loses its Jurisdiction, but upon proof of their actual existence, 

Hnglish and American law on the subject discussed, 


The posseasory len of an agent attaches only upon goods or chattels in respect 
of whioh the principal has, as against a third person, the right or power to create a 
Men; such len is confined to the rights of the principal in the goods or chattels at 
the time when it attaches, and is subject to all the rights and equities of third persons 
available against the principal at that time, The lien of the agent on property and 
goods is only given against third persons so far as the principal himself has rights 
and interests in the property. 

The title of the Receiver to possession accrues on the date of his appointment, 
for as regards the rights of third persons, the appointment of a Receiver does not 
take effsot or date back by relation to a pariod prior to his appointment, The 
appointment of the Recelver is complete on the entry of an order of appointment, 
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Civil Procedure Code—( Contd.) 


although he may not be able to take actual possesion of the property until the 
security is approved. 


The Recelver takes the property on’ the date of his appointment as it was on- 


that date, for where property, on which there are valid liens existing at the time of 
his appointment, has come into the pomession of the Reoelver, the Receiver must 
clearly hold the same subject to such lens and his appointment cannot divest the 
lien previously acquired in good faith. 

The lien, if any, of the agent oannot prevail elthar over the rights of the 
mortgagees or of the title to possession of the Receiver appointed at their instance ; 
and although the agent is a stranger to the suit, he is Hable under section 508 of the 
Code to be removed from possession, because at the time when the Receiver wag 
appointed his Hen bad not accrued, and the mortgagves had a present right to remove 


him. Rowland Hudson v. John Pierpont Morgan... 568 
_—— ———, Soa. a aaa dearce, Bes Aint 
mit for ave F 466 .. a 867 


, Seo, b44— Doorse, common to all—Decres, meaning of —Court, 
power of, to pass a doores in farour of a party, not appealing. 

The word “decree” in section 544 of the Civil Procedure Code has reference 
to the appeal whioh is lodged against the decision of the first Court. It is not the 
deolaion or judgment which is appealed against, but the decree which is appealed 
against; and in interpreting the seotion, the Court is entitled to consider the ground 
or finding upon which the decision or judgment is based, and not merely the operative 
decree which grants, or withholds, relief, as the casa may be. 

When the first Court has made a decree against several defendants upon 
a finding which applies equally to all of them, then under section Sid of the 
Civil Procedure Oode, any one of the defendants may appeal against the 
whole deorece, and the appellate Court may reverse or modify that decree in 
favour of all the defendants. Kalipada Sadhu» Mati Lal Fousdar ... 461 

—— nny Lees, 560, 568—Framing tarsus and referring for trial to 
lower Court, when can be done, 

The Oourt of appeal has no power under section 566 of the Oode of 
Olvil Procedure to frame issues for trial and refer them to the lower Court, 
when the latter bas, rightly or wrongly, determined the question of faot 
arising for determination. The power oan be exercised when the lower 
Court has omitted to determine an essential question of fact, The appellate 
Court oan call for further evidence under seotion 568 of the Code and deal 
with that evidence when laid before it Chandramoni Saha v. Halijen- 

"nessa Bibi e e 464 
, Seo. 578—Non-joinder of parties—Appellate Court 

when oan a reresc Appellals Court, duty of, See Oivi Procedure Code, 

Seos 84, 288, 578 ase asi iba sis ss 628 
cass O, 41, BS and O. 45, B. 18—Final dearee— 

Partition Suit—Pending appeal to Privy Qouncil—High Oourt’s 

jurisdiction, Sse Btay of proceedings .. as wa e 561 
‘Goercion—Onus of proof, See Probste, sant of w +e 19 
Collector's power to interfere with Scttlement Officer’s arrangement, iv 

Noabad teluk sci ane si woe oo 205 











x 


: 
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Compensation to widow, mother—Act XIII of 1885—Oriminal Procedure 

Oode, Sec. 545 See Penal Code, Seo. 804 A mag ay oss 204 
Compromise decrss, admissibility of—Rent, swit for—Provious title suit, 

Compromise in—Suit inter partes— Money payable to third person— 

Compromiss within scope of mit. 

In a suit for rent, the plaintiffs landlords are entitled to rely upon a compromise 
decree effected in a previous title suit brought by a third party against the tenants 
and to which the latidiords were parties. Such a compromise cannot be sald to havo 
been beyond the scope of the former suit merely because the money was payable to a 
third party and not to the plantiff in that suit. 

Such a decree is inter-partes and admissible in evidence. Ramdhari 


Koer r. Rama Kante Chowdhury s 16 

— — r, See Lis pendons, čs 96 
_——_—_———_, ketting aside of —Grounda—Mistako of law, So Probate, 

grant of bes we tee 19 





within scope aot suit— Money Dayabis to third person— 
Provious'title suit, compromise in—Suit inter partes—Rent, subsequent 


sult for, See Compromise decrees, admissibility of... ie ae 16 
Confession, nature of, voluntary—Oourt of appeal, if can enquire, See 
Oriminal Procedure Code, Sea, 164 ... 5 tes 668 


———— — Police custody—Offloer, head of police, presence ot—Inorimi- 
nating question—Retraction of confession, See Criminal Procedure Code, 


Beo. 164 one tee ove 6638 
—————Third party, question to acoused Sse Ortminal AE Ood, 
Beo. 164 eee aoe eee eee 668 


Confession of EEE merely of confestlons— Narrative for Kanguagé 
of reoord— Whon to be signed by acoused—Prlics oficer—Oriminal Procedure 
Oods, Soca, 164, 889 343, 304, 367, 533—Evamination of accusd in Court of 
Sessions not imperatice, È 
It is not absolutely necessary for a Magistrate recordng the oonfession of an 
accused person to put down all the questions put by him to the accused, if such 
questions were merely formal. The confession is not rendered inadmissible if the 
eocueed has not been prejudiced, merely because it is taken down in narrative form. 

The irregularity, if any, is cured by the examination of the Magistrate, under 
sootion 588, Oriminal Procedure Code. 

It is not necesary for the Magistrate to warn the accused that he was speaking tos 
Magistrate, if from the circumstances of the case, the accused must have known that 
he was speaking before one 

Bection 164, Oriminal Procedure Code, absolutely prohibits the employment of a 
police officer in taking down the confession of an accused person. A police officer 
cannot be employed even asa soribe to take down such a confession, The statement of 
the Magistrate in his examination under Seo, 588 must be taken as conclusive that 
it was impracticable to record it in the language in which it was made. 

It is not absolutely illegal to take the Ngan of tie sooner to his confession 
immodiately after it is recorded. 

It is not obligatory for the Sessions Judge to examine the accusel under section 843, 
Oriminal Procedure Code, more specially where the accused bas not ohallenged 
the evidence. Section 289 of the Code makes such examination optional with the 


Judge, not "imperative. 
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Confession of acoused—( Conte.) 

Tf in an examination of the accused by the Magistrate, some ot the 
questions put are oonsidred inquisitorial or in the nature of a crose- 
examination, that does not make the whole statement inadmissible. 

Khudiram Bose v. The Emperor was 55 
, kas af, against coo-aooxsod— Pilos of guilty—Oourt's pawor ts refu and to 
try the aconsed——J oint trial, tf valid—Indian Evidence Act, Seo. 30— Criminal 
Proosdura Coda, Seos. 871, 342. 


Untill an accused person who has pleaded guilty is convicted or acquitted, he ts 
still an accused person and is, therefore, not a competent witness against the oo- 
socusedl. . 

Tt is open to the Court to refuse to aocept the ples of guilty returned by an 

acoused and to try the question of the Rocused’s guilt. 
“ Where one of two accused pleaded guilty, but the Magistrate took no action on 
the ples but proceeding to try the case as against the other accused directed his mind. 
and his judgment entirely to the case as it stood on independent testimony (as he 
was of opinion that if the second accused was not guilty the ples of the first was 
valueless) : 








Hold, the trial was good. Sukdeb Tewari v. The King Emperor ... 21 
Confiscation—Printing Press, See Newspapers Act. “ 143 
Consent—Parties—Oourt—Agreament, power to modify, Su ERE 

to set aside mle . v see aoe = ene 251 

Subject matter, Ses Jurisdiction on ou we 867 
Consequences, intended not happening—Liability for aot ‘done—Attempt 
at murder—Aooldent, Sse Penal Code, Ben, 807 ... sis c. 483 


Consideration, faflure of—Spectfic performance, suit for, or earnest 
money, refund of—Contract not enforceable—Oonsideration, failure of— 
Date of ita fallure—Limitation Aot, Boh, IT, Art 97, Ses Contracts to 


execute sale deeds = ea ius 513 
—— ————Quantum—Family aran genea; Bas Probate, ganto ... 19 
Conspiracy, consideration of, H sustainable—Oherge against other pi 

conspirators failed, Ses Criminal Procedure Code, Bec, 164 .. AN 683 


Construction of statutes, rules of. 
The Legislature is presumed to know not only the general principles of A but 
the construction whioh the Courts have put upon particular statutes, 
Where a section of an Act which has received a judicial construction is re-enacted 
in the same words, such re-enactment must be treated as a legislative recognition of 
that construction. 
An express recognition of the construction which the Judges have put ` 
upon statutes is not always needed ; in some casas, the silence of the Legisla- 
tare is equally emphatic. As the Legislature knows what the law is and hes 
the power to alter it, any mistake on the part of the Judges may at once be 
corrected and the absence of any such correction, specially during a long 
period of time, indicates that the Courts have rightly ascertained the inten- | 
tion of the Legislature, Jogendra Chandra Roy ». Bham Das | e 711 


` 
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Contract Act, So. 73—Damagse—Failurs to pay assigned rant to superior landlord 

—Tansre, sals of —Natural consequence, 

Where the defendants had sgreed with the plaintiffs, their landlord, to pay the 
rent due fram the plaintiffs to the superior landlords but had defaulted and tha 
plaintiffs’ tenure had been sold, . 

Hold, the sale was not a natural consequenoe of the default and defen- | 
dants were not under section 78 of the Contract Act liable to pay damages 
for the same. Panchanan Das Majumdar». Kunja Behari Malo... 1 
Contract, breach of— Contract in writing registered—Potta signed by land- 

lord only—No kabuliat—Potta acted upon, See Limitation Act, Sch. IT, | 

Art. 116 oo ie 1 
ss erent KARAN cut waaay ey Ube eae wpa Seton ‘ 

Specific performance, suit for, See Ohota Nagpur Encumbered Estates 

Act, Becs, 7, 10, 17 ae ie ee sa me 538 ` 
dee to exconts sale dosde—Tims, whether of the cescrose—Sutts for specific 

performance or a refund of tho earnest monsy—Ooniract not snforcoadblo—Consi- 

* doration, failure of—Date of its fatlure—Limttation—Indian Limitation Ad (XV 

of 1877), Soh. IT, Art. 97. 

` The plaintiff paid off the liabilities of the defendants on certain mortgages and 
decrees under contracts whereby the defendanta agreed to treat the amount paid by 
the plaintiff as earnest money on socount of the sale of certain villages and to exeoute 
the necessary sale-deods. 
` ` The plaintiff brought two suits alleging that a condition of the mid contracts was 
that the sale-dċeds were to be executed within a month of the date thereof and that 
tid defendants did not execute the sale deeds within the stipulated time, and claimed 
recission of the said contracts and a refund of the earnest money with interest.. Both 
Courts in India hald that time was not-of the essenos of the oontract and dismissed 
the suits. : < 
t : The plantif? subsequently brought two suits for specific performance ‘of the sald 
ochtracts, or, in the alternative, for a refund of the earnest money with interest, The 
High Court held that specific performance could not be decreed, because the terms of 
the contracts oould not be ascertained, but denreed a refund of the earnest money with 

interest, holding that Art. 97 of the Second Schedule of “the Indian Limitation Act 
` (Aot XV of 1877) applied to the case, and thatthe consideration failed from the date 
of their judgment, pronounoing that the contracts were not legally enforceable, and 
consequently the claim for a refund was not barred by Hmitation : 

Held, that the decision of the High Court wae right, and that the four 
appeals from the said four decrees must all be dismissed. Amna Bibi c. Udit 

Narain Misra ies 512 


Contribution, suit for—Specific performance, suit for—OConveyance from 
oo-defendant—Decree, splitting up—Decres, partial satisfaction 


amloably, See Lis pendens .. oss = a aoe on 
Conveyance, completed, sult to set aside—Benefit of ‘case “pail See 
Ohota Nagpur Encumbered Estates Act, Secs, 7, 10, 17 ... wee 523 


not executed—Vendor not paid the ara money— 
i * = Contribution, suit for, -Ss TAs pendens " is ‘se 96 





° . 


Vou IŽ] INDEX OF OAKES. 717 


Co-sharer landlord —Bent, decree for—fAixecntion purchaser, position of, 


Sse Landlord and tenant .. ` ., ig X aie 479 
Costa, decree for, if and when binding on the reversloners, Soe Hindu widow, 
execution sale .., aes See eee ves we = BAB 


——-, when to come ant of the estate—Prodate procecdings:, Coxteatious— 
Probate and Administration Act, Seo, 109. ~ - - 


Section 108 of the Probate and Administration Act (V of 1881) merely ` 
provides that the expenses of obtaining probate or letters of Administration, ` 
including the costs incurred for or in respect of any judicial proceeding that 
may be neocewary for administering the estate, are to be paid next after the 
funeral expenses and death bed charges, And if ane beneficiary sets up a soe 
falso will and another beneficiary successfully resists his application, the ` 
latter is not entitled, as a matter of right, to be paid his costs out of the 
estate, The costs are in the discretion of the Court and may be directed to 
be paid out of the estate of the deceased in a suitable case. Baroda Prosad 


Banerjee +. Gajondra Nath Banerjee ~ 883 


Court-fee—Jo'nt possession not proved, See Partition, suit for .., æ 128 
Court competent to entertain application for execution by a transferee of g 

a decree, Aswa Execution of decree... asi me . 448 
—— to whioh decree is transmitted, duty of, ade sakan ot denen nè 443 
Covenant running with the land—Test, See Ohota Nagpur Encumbered 

Estates Act, Becs, 7, 10, 17 ês oe vee we 538 
Criminal Procedure Code, Beos, 96, 108, 163—Search—Formalitien | 

not complied with, See Indian Arms Act, Bec. 46 see ane 298. 








, Bees, 107,118, 514—Surety for another porson te hoop the 
poroe—Forfisture of bond— Liability of urey. k 

When a person has exeonted a bond to keep the peace and another > 
person has executed a bond as his surety for so doing, if the condition ie . 
broken, both are Hable to pay. The object of these provisions of the Code ` 
is to prevent crimo and not to obtain money for the Crown, It is not the 
case of an ordinary suretyship, where the surety is discharged as soon as the 
principal debtor pays the money due from him, Here the surety is an 
additional safeguard against a breach of the peace, Emperor v. Kuldip E 

oa Sahay w 906 
a 08. 110, 188 (9), 388— Presidency Magistrate, revord of evidence 
—Detontion in custody on failure to furnish scowrity—Associdtion with bad 

_ Characters, proved and reputed—Previous conviction. 

Section 862 of the Criminal Procedure Code does nos apply to cases under 
section 110 where the accused has failed to furnish security and bas been detained 
in prison, pending reference to the High Court under section 128 (2), 

‘The Presidency Magistrate must in such a case record the evidence, though not 
as fully as a Mnfasil Magistrate should do. 

Evidence of reputation of associating with bad. characters must be of association 
with prored bad characters, not merely roputed ones. 

. Previous convictions are not substantive evidence in a cass under ~ 
sention 110 of the Oriminal Proselurs Oole, though they may have an effect. -- - _ 


c 
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Criminal Procedure Code—(Oontd,) f 
in deciding for what length of time, the accused is to be bound down. 





Emperor < Nepal Shikary.. an 439 
—, Seo, 162—Statement to police, admissibility of— 
Bridenoe Act, Beo, 157, See Charge . PX ws ve 199 





, Beo 164— Police Officer, if can take down confes- 

sion of acoused or if “an bo sorlbe—Recording in the language in which 

examination was made—Magistrate, statement of, in examination 

under Seo, 588, Oriminal Procedure Oode, conglusire, See Oonfessions 

of accused „e ees a 55 

, See, T64—Stetemani sadina; voluatary, andara of —Potise 
oustody—Pressurs upon accussé—Qucstions to agoused—Third person—Cartificate 
ef recording Magistraie, calus of—Oonfession, admissibility of—Meidenses Act 

(I of 1872), Seo. 84—Conspiracy, conrlotion for. 

The Court of appeal is not precladed from ingulring into the nature of a conte- 
sion, to see whether it was voluntary or not, because the recording Magistrate attached 
at its foot the memorandum prescribed in section 164 of the Oode, It is a duty clearly 
incumbent on the Court of appeal where the spontaneity and voluntary nature oÈ 
the confession is impugned, 

A Magistrate before iecording a confession had the following conversation with 
the accused :— 


4“ Do you know who I am !—Yes, 

Any statement you make will be of your own free will, 

You are under no compulsion—I understand.” 

Held, there was no compliance either with the letter or the spirit of the Jaw as 
laid down in section 164 of the Oriminal Procedure Code. 

Where it appeared that an acombed person was illegally confined in solitary 
confinement for about a fortnight, that the police hed access to him, that pressure 
was brought to bear upon him through his father, mother and brother, that the 
desirability of a confession was pressed upon him by the District Magistrate as a. 
means of saving himself and bis relatives from threatened pains and penalties, that 
his father was illegally arrested and detained in kajat for a long time without any 
charge, that he then made a confession which was recorded without legal precautions 
and in the immediate presence of an offlcer who was the bead of the police and was 
officially and personally interested in the case and who put inoreminating questions 
to the accused and helped in amplifying the confession and -finally that the 
confession was retracted as soon as the accused was produced in Court : 

Hold, such confession was not voluntary and not admissible in evidence. 

Where it appeared that an accused person was in police custody from the fth 
to the 15th Angust, that from the 81st July he had been in jail, part of the time in 
solitary confinement, that he was confronted with another accused who he was told 
had made a confession, that during the recording of the confemion, questions were 
put to him from a police report by another Magistrate who was present, that the 
confession contained evidently false statements and that it was retracted as soon as 
the accused was produced in Court : 

Hold, the confession was not voluntary and was not admissible in evidence. 

There is no warrant or justification for the intervention of a third party aa a 
questioner, directly or indirectly, of a confessing prisoner. 
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Criminal Procedure Codo—( Conta.) 

It is highly irregular for a Magistrate recording a confeslon to obtain from 
the police a report of what the accused is alleged to hare stated to them, before he 
begins to record the confession. 

A conviction for conspiracy cannot stand when the charge against the other 
alleged conspirators has falled. 

It is highly irregular for a Court Inspector, a police officer appointed t3 conduct 
prosecutidna, to take away and retain with him, petitions filed in the case, 

When a bomb was found in. a baitakhkhena ghar in a house to 
which all the menfbers of the family had access, it could not ba held that 
any particular member was in possession of the bomb, Jogjiban Ghose, 

Surendra Nath Mukherji and Santosh Chandra Dass. The 


Emperor ae oss 663 

, Beo, 195 (4)—Precise knowledge of acta, Sæ Penal. 
Oode, Sec, 198.. Pa oe ” 690 
—— —, motions 833, 984—Trial—Baceral offenses Sams ieee Ona 


trial, if loyal. 
When a person commits offenses of a similar nature against a series of 
persons, he may, at one and the mame trial, be tried for any three of them 
committed within twelre months. Sri Bhagwan Singh +. King 
Emperor ane A 149 
a, Ben. 284—Oharge—Soveral false statements in same 
deposition, Sas Penal Gode, Seo. 198 . gi 5 si 660 
———, 500, #40--Withdrawal of further proossdings—Seroral charges 
af ombesaloment—Ponal Coda (dot XIV of 1960), 800, £08. 
Case in which the High Oourt in appeal directed withdrawal of 
remaining charges (of embezzlement) against the accused, under section 240 
of ths Oriminal Procedure Code, Basiraddin Ahmed Sheikh ». 








The King Emperor S 257 

, Secs, 280, 542—Acouned’s examination in Sessions 
Court not jagiran. Ses Confessions of accused “ “ 55 
, 860, $07—Reference to High ah, NE. wda not 


PEE PE on Jaa 
It cannot be said that as a generel principle, tho High Court will not, in a 
reference under section 807, Oriminal Procedure Code, disturb the verdlot of a fury 
if such verdict is not perverse. In such a case, it is the daty of the High Court to go 
through the whole evidence in the oase and after giving due weight to the verdict 
as well as to the opinion of the Judge, to come to their own findings on that evidence, 
It is not improper for a Judge to refer a case to the High Oourt under 
section 807, Oriminn] Procedure Oode, merely because there is a weak link in 
the eviderce for the prosecution to which he drew the attention of the 
jary and asked them to pause and consider it before returning thelr 
verdict. Emperor 0. Abdul Rahaman os 432 
—— m Beo, B07 Referense to High Oreri—Oonsidaration on morit 
— Verdict not uaroawnablo— Judge, duty of— Verdict af fury inconsistent, 
Ina reference under section 807 of the Oriminal Procedure Code, the High Court 
is bound to consider the facts and come to ita own conclusion, giving due weight to 
the opinions of the Judge and of the {ary. 
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Criminal Procedure Code—(Oontd.) 

The High Court oannot refuse to go into the facts merely because it might appear 
on a perusalof the letter of Reference and the Judgu’s charge to the jury that the 
verdict was not unreasonable, 

Several unreported cases discussed, 

Samble: Whore the verdict of the jury seems inconsistent, the Sessions 
Judge may, after telling them that he would refer the case to the High Court, 
invite them to give thelr opinion and an opportunity of reconciling their 
verdict, for the considerat.on of the High Court, King Emperor +. ' 

—, See. 337—Pardon, tender of—Reasons, omision to state— 

Frreqularity— Teg ality, 

> Where a pardon was tendered in the coarse of the inqulry before the Oommitting 
Magistrate and the circumstances under which it was tendered appeared fully from 
the record ; 

. Held, that the omission to record reasons for the tender was not only 
not an illegality but not even an irregularity that vitiated the proceedings. 





King Emperor ¢ Annada Charan Thakur a 6383 

men amma, Soo. 860-—Reading over deposition in presence of 
one of the aocused—Deposition, admissibility of, Ses Penal Code, Beo, 198 690 
—————, Beo, 807, See Charge see 199 








, See, #1T— Appeal from aoquittel—High Guik gan of. 
` Inan appeal by the Local Government under section 417, Oriminal 

Procedure Code, the High Oourt is a Court of appeal on matters of fact, as 

well as of law, and must decide questions of fact from the whole of the 

evidence on record, Government of Bengal v. Gannoo Mahto a B78 

m, Bec, 588—Irregularity—Rooarding confession in 

narrative form, admissibility of—Formal questions, it to be recorded— 


en 








Prejudice, Ses Confessions of accused... re a 55 

, Bec, 645—Compensation to wise: mother— ` : 

Act XIU of 1858; See Penal Oode, Beo, 304A ... eee 204 
Damagea—Fallure to pay amigned rent to superior landlord—Tenure, i 
male of— Natural consequence, See Contract Aot, Bec. 73 ... 1 





, recovery of—Administrator durante minoritate — Administra. 
tion, determination of —Oessation of minority of exeoutor, See Executor, 





if bound to render account ae sie .. es 888 
Buit for— Distraint, order for—Fictitious landlord and tenant— 
O Cops neko wa of, Sæ Limitation Act, Boh. II, Arts. 86, 39, 48, 49 108 


Date for payment fixed by Board of Revenue- Annual jama—Holding 

assessed with revenue at permanent settlement— Settlement Manual, 

Part II, Chap. XVI, Rule 7, Bes Revenne Sale Law, Seo, 2 avs 341 
‘—— of realisation,’ meaning of—Practice, Se Mortgage decree ed 288 
Deceased creditor, representative of, if a neocamry party—Indian 

Contract Act, Beo, 48—Succession Certificate Act, Beo. 4—Succesion 

Certificate, if and when necessary, Ses Joint promisee ese ove 831 
Declaration of joint rights—Instalment bond—Snit for money—Indian 

Oontract Act, Seo, 45—Deceased creditor, representative of, if a necemary 
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Declaration—(Coxtd. ) : 
party—Snocession Certificate Act, Sec, 4—Succession Certificate, if 
and when necessary, See Joint promises si $ 881 
— of title to immovable property, suit te Beras Offloer’s 
order, object to set asido—Land Registration Act, Beo, 89, Ses Limitation . 
Act, Sch. II, Art. 14 fee? ~ 91 
, mit for—Land not o publio rag. “es Bpeolfio Relief Act, 
Seo, 58 Ses wes 286 
Decree, common Kg ane ddat owes of teak a 
"decree in favour of non-sppesling party, See Civil Prooeduré Code, 








Beo. 544 T DS vs =. os eo 481 

~ ——, contrary of Oourtse—First appellate Oourt’s decree not 
appealed against—Finality, Ss Execution of decree sis ER 460 

L execution of—Attachment and sale, objection to—Oiroumstanoes 
arising subsequent to decree, Ses Civil Procedure Coda, Seo, 244 Yes 358 


—— for sale of mortgaged property fora part of the claim—Appeal for 
the balance of the claim—Decree absolute for sale pending appeal— 
Sale—Purchase by the decree-holder—Oonfirmation—Original decree, 
modification of, on appeal—Order for possession in favour of the decree- 
holder—Jndgment-debtor’s application for restoration of possession— 














Absence of any offer to redeem, See Res-judicata te > 158 
for sum exoseding pecuniary juristiction, if valid—Oourt of 
restricted pecuniary jurisdiction, See Jurisdiction om ss 867° 
———, inter partes, Bas Compromise decree, admisibflity of < si 16 
of Revenue Court, character of—Brecution in Civil Oourt, Sas 
Injunction a. one aes ar 1% 
n partial satisfaction of—Judgment-creditor coating part of dites | 
—Validity, See Lis pendens ae wa ee 98 
, partial satisfaction of—Priority—Sult tor ‘specific performance— 
Contribution, suit for, See Lis pendens ase 96 
n proper—Executing Court, power of, Ses Mortgage deoree ote 388 
, sub-mortgagee, suit by—Original mortgage amount, See Bub- 
mortgages, rights of ass ee sa 420 


———, transmission of—Oortifloate, ne Prooetnre Code, 

Beo, 226—Duty of Gourt.to which decree is transmitted, See Excution 

of decree nk as oes 443 
Deed, onstruction’ of—Bewndarloe—Raxt, iabeniicn a, Ser ociotion JSrom part of 

domised land— Eviction by landlord—Lala Ades. 

The boundaries giren in a conveyance are generally the true criterion of the 
amount of land conveyed. The true construction to be put upon a deed is that 
which will as far as possible bring its several provisions most nearly into harmony 
with one another as also with the intention of the parties. 

The rule that if a tenant has been evicted by the landlord from a 
part of the'demised premises, the entire rent is suspended, is inapplicale | 
to a case where owing to a careless statement in the deed and, without any 
mala fides on ‘the lessor’s part, the lessee was deprived of a part 
of the demised land, The lessee cannot occupy for an indelinite period 


722 THE OALOUITA LAW JOURNAL. [Vou. IX. 


Dood—( Contd. ) 
a large portion of the land leased to him knowing that the lemor cannot 
put him in posseasion of the remaining land and refusa to pay rent for 
the same, Annada Prosad Mukhopadhya v. Mathura Lal Nag 
Mazumdar 585 
——, registered— Rocital, collateral, sakan admistiblo—Pwrdanashin iy, #itorats, 
knowledge of recitals. 

A tamliknama connected with the endowment of a temple purported to be 
executed by M. L. and the respondent, who was desoribed in it as the adopted son of 
D, husband of M. L, and made a party to it in that character, was registered and 
the Sub-Registrar in his oertifloate stated that M. L. admitted the completion and 
execution of the document after hearing and understarding the same.” M. L. in her 
ovidence admitted execution of the deed for certain purpose but sald that it was not 
read out to her by any of those present when she witnessed it and that she asked 
them to have it read to her, and was told it would be read out afterwards and that 
the Registrar did not read it out, but merely told her it was a deed of gift to 
Thakurji : 

Held, it was incumbent on the respondent to establish conclusively that ths 
statements in the deed concerning the adoption were brought to the notice of M. L. 
who was an illiterate pardenashin lady of advanced age, before he could in any way 
rely upon them as admissions as against her. 

Hold, also that the fact that the deed in question ot any other document 
of a like kind containing such collateral recitals as those in the present case 
was registered and acted upon raised no presumption whatever that M. L. 
was avwaro of the existence of the recitalsin the instrument acted upon. 

Kishori Lal v. Chunni Lel we e r73 
Defamation—indian Penal Coda (Act XLV of 1860), 830. 490, Bwoopltion 9— 

Prisilego—Pleador, cross-avamixing witnoss—Interest of olient— Malice, ewpress— 

Rolying on mon knowledge —Bona-Ado conolusion—Infermation inacoxrats. 

Tt is not defamation for a pleader to put a question in cross-examination to a 
witness, for the purpose of impeaching his credit, even if it appears that the question 
assumed a state of facta, to be true which was not really so, if it is based on facta, 
known to the pleader, which knowledge.was used {n apparent good faith, entirely in 
the interest of his client and not for his own ends. 

When a pleader is charged with defamation in respect of words spoken to or 
written while performing his duty as a pleader, the Court ought to presume good faith 
and not hold him criminally lable unless there is -satisfactory evidence of actual 
malice, and unless thero is cogent proof that unfair advantage was taken of his 
position as pleader for an indirect purpose, 

A pleader would certainly be as much justified in acting on his own 
recollection as on specific instructions, and because he has drawn merely a 
wrong inferenes from a fact, that of itself in the absence of malice, would 
not take him out of the 9th exoeption to section 499 of the Indian Penal 


Code. Upendra Nath Bagchi e. The King Emperor saé ts 259 
Defect of parties—Objection not taken in first Oourt—Watver, Ses Oivi 4 
` Procedure Code, Beos, 84, 388,578 ... 628 


Defenoe— Declaratior? of will to rescind—Snuit, if nigang Balk to entire 
yoldable transaction, Ses Voldable transaction ... ra 515 888 
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Defendant's right to raise a point in defence of title—Exeoution proceed- 
inga, Sas Civil Procedure Code, Seca, 344, 816 sis 
Deforestation of jungle—Grant, if Se eer rote eee a 
if to be withheld, See Khorposh grant sie ae 
Deposition, admissibility of—Omission to administer oaths to interior 
effect of —Oaths Act, Beos, 6 (5), 18 
Deputy Commissioner, enquiry by—Examination of mine, See Ohota 
Nagpur Encumbered Estates Act, Beos. 7, 10, 17 
Description—Documents—Adopted son, See Party ... wa ase 
Dispossession by purchaser in execution of rent-decrese—Oooupancy 
ratyat-——Oollusion—Presumption—Limitation, See Bengal Tenancy Act, 
Sch II, Art 8 
Distraint, order for—Damages, suit for—Plotittons landlord ard uni 
Trespass— Remova] of crops, Sss Limitation Act, Soh. 11, Arta, 86, 89,49, 49 


District Judge—/urisdiotion—Transfer of cass remanded by the High 


Bengal and North-Western Provinces Giri Oourts Act (XII of 1887), Seo, 92, 


The District Judge has power to transfer an appeal for hearing by a 
Subordinate Judge, even after such appeal had been previously heard by him 
and has been remanded by the High Court for a fresh hearing. Pran- 

krishna Shaini e. Kunja Behari Das... i” 
Divorce—Talak—Abdvence of wifo—Knowladgo— Dower, 


For the purpose of divorce it is not necessary for the husband himself 
to pronounce talak in the presence of the wife, but it is necessary for tha 
purpose of dower that it should come to her knowledge. Ful Chand Bibi 

s. Nazab Ali Chowdhury... oes 

Document, courtruction of, when a proper ground, Sse Becond appeal 
Dower—Talak— Absence of wife, Ses Divorce aie 

Earnest money, refund of-—Spedific performance, suit tor—Oontract iot 

enforceahle—-Oonaideration, failure of—Date of its fallure—Limitatlon 

Act, Sch. IL Art. 97, See Contracts to execute sale deeds 


Ejectment, snit Sor—Tonant, other than cultivating—Alisnstion of portions af lands 


723 


421 


105 


512 


comprising the tenancy—ZInteren in land dewised, divesting of all, offoct of— 
Transferess, Uf trespasssrs—Payment of uniform rata of reat for twonty yoars— 
Prosumption—Beongal Tenancy Act (VIII of 1885), Seo. 50, Cl. 2—Origin of 


tenanoy. a 
Section 50 of the Bengal Tenancy Act (VIII of 1885) has no applica- 
tion to a suit brought by a landlord, by which he seeks to gjeot the trans- 
feroces from his tenant on the ground that they were trespassers, and does 
not practically seek any relief at all against the tenant, when the suit is 
brought under the general law and not under any special provision of the 
Bengal Tenancy Act. Mahabir Persad v. Charles Fox ve 
Election-—-Party having no interest disputing validity of bequest—Indian 
Buocession Act, Ben, 167, See Probate, grant of ../ a 
Encumbranoe—Morigage decree—Rent decree—Purchasers, soi gk 
Bengal Tenancy Act, Seos. 65, 167—Transfer of: Property Act, Beo. 73, 
See Priority ... se ose ote a8 


487 


19 
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Enoumbranoe—/( Contd.) 
-——— Reranue Sale Law, Sec, 87—Purchaser—Grant, rent-free, 

before 1765—Decennial Settlement—-Rent, assessment of—Knhancement 

of rent, See Regulation XIX of 1708, Seo, 3. AA “ 119 
Enhanooment contravening provisions of law—Kabuliat—No previous 

dispute—Payment of enhanced rent for some time, Ses Bengal Tenancy 

Act, Bee, 90... eas 843 

of ieit Bervenng Sale Tawi Seo “3T —Purohaser—Grant, 

rent-free, before 1765—Decennial Settlement—Rent, assessment of, 

Bre Regulation XTX of 1798, Seo. 2 a, NA ads 119 
daken Vases Go’ SENG Bandhu; ih to be proved: Hes Bacal of igi whe ni 
Estoppel—Lease—Bengal Municipal Act, Bec. 4t, See Ohairman’s power 286 
——_—_———Oudh Land Revenue Act, Beo, 74—Partitlon—Enquiry as to 





title—Shares of persons partics to suit, See Succession, sult for à -l 
—— = HUlt relating to different property, See Rea judicata ., ase 897 
Eviction by landlord—Reformed land settled with stranger, if eviction, Ses 
Rent, suspension of as Ka 578 
- by landlord—Rent, aon of, for diets PEIR part ot 
demised land—-Mala fides, Ses Deed, construction of st we 585 


Evidence Act, Seo 18—Boundary—Adjoining parcel, Ses Bes judioata aa 597 
, Seon 14,15—Evidence as to previous or subsequent acts 
forming one series of transactions—Oheating—Evidence as to intention 
—Admissibility in evidence, See Penal Code, Seo. 420 ssi T 610 
, Bec, 886— Boundary, proof of, Bas Topographical Survey map 415 
——, Beo. 145—Previous deposition of sccused—Relevancy, Ses 














Indian Ponal Oode, Beo, 198 T Sie Sei a 878 
— , Beo. 157—Statement to polioe—Oriminal Procedure Code, 
Bec. 163, Sa Oharge Nie wae ~ oe oo 199 
Evidence, oconclusive—Record-of-rights, entry in—Mundari haunt 
hattidari lands, Se Ohota Nagpur Tenancy Act, Bec. 164 ..., aes 83 
=, probate valae—Oharacter of land, Ses Kabullat, admission in .., 15 
——, whole, if judge to read to jury, Ses Charge pa mee 199 
Executing Oourt— Power to make a proper decree, Seo Mortgage decree ., 288 


Execution—dApplioation for eweoution by exoontors without tabing Dae y propor— 
Step in ald of omecution. 
An application for execution made by the executors of the original 
decree-holder, though probate had not then been obtained, if in form a proper 
application, is a step in aid of execution, Hari Badani Dasi v. Gobinda 


—————, in Òir! Court—Decres of revenue Court, character of, Bas In- 
janction 4 “a PA 185 
prosoðings—Tateriooatory TN Soe sional asa ke 251 





Execution of deoree—Ciciul Procedures Codes, Soca. 293, 244, 288—- Decree sent for 
eccoution to another Court—Atiachmsat by Ocurt to which the doores woas sont for 
encoution—Ravital of excoution proceedings by the Court which passed the decorso, 
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Execution of deoree—( Conta. ) ` 


after it was transferred for sasoution and returnsd— Mitahshara School, family 

governed by—Representatices of judgment-dektor, relief agains, by attachment 

and salo af joint property. 

The Court to which a decree is sent for execution must on the termination of the 
proceedings in that Court certify to the Court which passed the decree the result of 
those proceedings, and after such a certificate, it is necemmry thet in order that the 
decree- holder may subsequently proceed to exeonte the decree, he should make an 
application to the Court which passed the deoree so that the decree may again be sent 
back for execution to the other Conrt, but it wes not the intention of the legislature 
nor does it follow from this procedure that when an application for execution has been 
sent back a second time tothe same Conrt for execution against the same proverty, 
it must be held that the attachment of that property which was made in the proceedings 
In exooution in that Court of necessity came to an end when thet case was strook off, 
The same effect should follow in the course of the proceedings taken in execution in 
the Court to which the decree had been sent under seotion 328 of the Code of Civil 
Procedure, as would have followed if the proceedings had been taken in the Conrt 
which passed the decree and the same principles should apply. 

When the Oourt to which a decree had been transferred for execution 
sends it back under section 898, Civil Procedure Code, to the Court whioh 
passed the decree, that Court, iv, the Court which passed the decree has power 
to decide whether the deoree-holder could execute the decree against the 
legal representatives of tho judgment-debtor. The property of the jndg- 
ment-debtor having already been attached by the Oourt to which it had 
been sent for execution, and an order forits sale having been made, the 
deoree-holder was entitled to follow that property in execution against the 
sons. Durga Dass Narain v. Umatul Hosein Begum ss. vee 288 
———+ = —Cirtl Procedure Code, Baos. 824,228, 938, 235, 248—Tranyfor 

of deoree— Cortifioats, grant of— Substitution in place of dseree-holder— Notico, issue 

of—Attachmont, order for—Ocurt competent to entertain application for procution 
by a transforee of the deores. 

An application by the transferee of a decree for exeontion after substitution of 
his name oan be entertained only by the Court which passed the decree, and the Court 
to which the decree has been transferred has no jurisdiction to entertain it, 

Whero a decree is, on an application for transfer, duly transmitted with the 
necessary certificate by the Oourt which passed the decres to another Court for execu 
tion, it then becomes the duty of the Court to which the deares is transmitted 
to execute the decree under section 226 of the Code of Oivil Procedure with the 
same powers as if the decree had been passed by ftaelf. 

When a decree of ona Oourt has bean transmitted to another Court 
for execution, the latter Oonrt has jurisdiction to entertain the application 
for execution even if previous application had been struck off for 
default, and it retains ita jurudiction to execute the decree until execr- 
tion has been withdrawn from it or until it has fully executed the dearee 
and has certified that fact to the Oourt which sent the decree or has ex- 
cuted it so far as that Court is able to do within its jurisdiction and 
certifies that fact to the Court whioh sent the decree, Monorath Das v. 

Ambika Kanta Boss om 143 


2 


. 
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Execution of decree—(Contd.) 
aana am Domne dismissing a sult—A firmancs of decres by High 
Court—Application to set aside cwparts deorse— Decree, setting aside enparte decree, 
not appealed agains, b 
Where @ suit for ponsomsion of land was dismissed by the Court of first 
instanoe, and on appeal the dearee of the first Oonrt was set aside in the 
absence of the defendant and a decree was given ın favour of the plaintiff, 
bat on appeal to the High Court, the latter set aside the decree of the 
lower appellate Oourt and restored that of the first Oourt, and meanwhile 
an application under section 108 of the Oivi Procedure Code’ (Aot XIV 
of 1882) to re-hesr the appeal was successful and a decree was drawn up 
in favour of the plaintiff in the presence of both the parties which was 
never appealed against, the Court could not interfere with the exeoution 
of that decree as it had become final, no appeal haring been preferred 
against it. Mainuddin Talukdar r. Rammoni Des ->  .. MO 
—Insolcent judgment-dobtor, final discharge, if necessary— 
Properties costed in the Official Assignes. 
+ In the absence of any proof that a judgment-debtor has obtained his 
final discharge, although he was declared an insolrent and his aseets were 
vested in the Official Assignee, he 1s not entitled to protection from 
execution under a decree obtalned by the deoree-holder against him in 
the Original Bide of tho High Court. Jogendra Chandra Roy ~. Sham Das 71 
Executor—Application for exeoution—No grant of probate, Sæ Execution 882 
—~—- -—, cessation of minority of—-Administrator derante minoritate, to 
render acoounts—Administration, determination of—-Damages, recovery 


of, See Executor, H bound to render account ... aa AE 888 
——-——., death of—Representation af ostato-—-Probate and Administration Aot, 
Seo, 11, 


Under section 11 of the Probate and Administration Aot (V of 1881) 
the entire representation of the estate of the testator will, upon the death 
of one executor, acarue to the surviving executor or executors and his right 
as executor will not be transmitted to his heirs, which 1s consistent with the 
rule which prevallsin England, Baroda Prosad Banerjee ». Gajendra 


Nath Banerjee a 888 
— —— Express trustee—Legatee—Limitation Aot, Beo, 10, Soe Exe- 
cutot, if bound to render acoount ... tec oo é 388 


————, if bound to render aooount for a period antecodoxt to his aaa 

Limitation Act (XV of 1877), 880. 10, Boh, IT, Art. 180. 

It is the duty of an exeontor when he comes of age to take the accounts of the 
administrator durante mixoritate and the beneficiaries are entitled to call upon the 
executor to render an acoount not only for the period of his exeontorship but also of 
the period- during which the estate was in charge of the administrator dwrante 
mtnoritats, When the administration determines by reason of the cessation of the 
minority of the executor, the admistrator duranis minoritats may be and ought to be 
called upon to account by the exeoutor or other person who snooceeds him in the adminis 
tration, and it is the duty of the latter to get the whole of the estate of the testator 
into his pcssemsion, to call upon the personal representatives of his predecessor m office 
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Executor — (Conid.) 

to render account of the estate and to reccver damages, if flecemary, for waste and 
misappropriation by his predecessor, and, if required, by the institution of appropriate 
judicial proceedings, If he fails to do so, he must be held liable to the extent to which 
the estate would have been benefited if he had faithfully performed his duty, 

An executor as such is not an express trustee even for h legatee. 

In order to make section 10 of the Limitation Aot (XV of 1877) applicable it has 
to be established, in ths frat place that the executor was a person in whom property had 
become ves(‘d in trust for any specific purpose, and for that purpose, it has to be seen 
whether the provisions of the will are such that the executor must be treated as 
trustee, 

In the seoond place in order to make the seotion applicable, the soope and 
character of the suit have to be considered. It must be a suit for the purpose of 
following, in the hands of the trustee or of his legal representatives, property which 
had become rested in them for a speoiflo purpose, which means, for the purpose of 
recovering such property for the trust in question, 

A ruit for acount, pure and simple, the dbject of whioh is not to recover any 
property in specie but merely to have an account of the stewardship of the defendants 
and of their predecessor in the administration, which means, an account of the money 
received and disbursed by them on behalf of the beneficiaries, and to obtain any 
balance whioh may be found dus on the taking of the accounts, cannot be treated 
asa sult against a trustee for the purpose of following a trust property and section 10 
of the Limitation Aot has no application ; and the only provision applicable is 
Article 120 of Schedule II of the Limitation Act. 

Bo far as an executor or administrator is concerned, his obligation to account 
may be treated as oontinuons and the person who is entitled to call for an account 
has the right to demand an account at every moment of the time daring whioh the 
administrator acts as such ; his right to demand an account runs with the duty af 
the administrator and may be asserted as long as it remains unperformed. 

Tf a person entitled to an acoountang delays for a great length of time, his right 
may be barred by the presumption that the estate has been fully administered or by 
the rule of equity which discountenances state claims, 

This effect of the lapse of time may, however, betoiviated either by che 
facts of the case or by the evidence shewing a subsisting right in the 
petitioner and a corresponding obligation on the part of the exeontor or 
administrator ; for instances, lapse of time may not bar an accounting if 
if is proved that there are amets in the hands of the exeoutor or adminis 
trator, or if no account has ever been filed, Baroda Prosad Banerjee v. 

Gajendra Nath Banerjee a 383 
Or administrator—Obligation to account continuons—Time 
during which administration lasts—Right to demand runs with the duty 
of the administrater, See Exeoutor, if bound to render account des 888 


, power of, to pwrehase property for himsel/— Pwrohase from bensficlary 

ana from himself, afed af—Probate and Administration Act, Secs, 91, 146, 147. 

As a general rule, an executor cannot be allowed either immediately or by means 
of a trustee, to be a purchaser from himself, of any part of the assets, but is considered 
trustee for the persons interested in the estate, and must account to the utmost extent 
of advantages made by him of the snbjeot so purchased, 
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Exeoutor—(Oonid, ) 


The position is somewhat different when an executor or administrator purchases 
the Interest of a legates where the executor stands in the position of a trustee and the 
legatee in the position of a sawi gus trust, 

There is no rule of law which mys that a trustee aball not buy a trust property 
from a sesiwi gus trust, but it is a well-known doctrine of equity that, if a transaction 
of that kind is challenged in proper time, a Court of equity will examine into it, will 
ascertain the valna that was paid by the trustee, and will throw upon the trustee 
the onus of proving that he gavefull value and that all information was laid before 
the cested que trust when it was sold. 

There is, however, a well-defined distinotion between a purohase by a trustee 
from himself and a purchase by a trustee from a comtid gue irus. 


Where an executrix on behalf of her infant sons, obtained decrees for costs 
against some of the legntees, took ont execution of those decreas which remained 
unsatisfied for nearly twelve yoars, the parties having been at arms length, and the 
execution proceedings were taken fairly and sales were held by the Court and an 
endeavour to set aside the sales on tho ground of fraud was unencoessful and no 
suggestion or proof was given that the properties were sold for undervalue, and no 
steps were taken for a long time to avoid the sales. and no suggestion was made 
even subsequently that the legatees had retained thelr exclusive interest in those 
properties as legatees under the will of the testator, but on the contrary, it was 
suggested rather that the properties still continued to be part of the estate of the 
testator presumably on the ground that the administratrix could not purobuse directly 
or indireotly any part of the property of the deosased : 


Hold, that the execution sales were perfectly fair and valid, and that 
there were no grounds established to justify a Court to conolude that the ; 
pales ought to be avoided on equitable principles. Baroda Prosad - 





Banerjee #. Gajendra Sath Banerjee .. we 888 
Ex-parte decree—Apploation under Seo. 108, O. P. 0.—Suit to set aside, 
maintainability of—Fraud, Sæ Account, suit for =. 867, 
Express trustee—Executor—Legatee—Limitation Aot, Beo. 10, Soe 
Exeontor, if bound to render account a ` 883 
Family arrangement—Olaim given op, if iniounded-Tiderênbé, Ses 
Probate, grant of fr tee ne 19 
— —— —Oonsideration—Quantum— Equity, Ses Probate, 
grant of ce ` 19 
Family custom ot jasate by linen] primogenitus ae of, Boe 
Primegeniture, ruleof ... at tee 497 


Final decree—Partition salt—Pending api to Privy Coune!l—High 
Court's jurisdiotion—-Oivil Procedure Code, 0.45 B. 18, Se isa of 
proceedings a. u 581 
Following in his or their hands PR iar, meaning of—Limita- 
tion Aot, Seo. 10, applicability, Ses Executor, If bound to render 


account ane tae tee vee tes 383 
Fraud—Agreement not to bid—Agreement for re-sale for deoretal amount 
—Bale, if vitiated, See Auction-male ... iis 24 


Gift for maintenanoe, nature of, See Probate and Administration Aot, Beo, 55 576, 
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Government, duty of—Inolusion of land—Tenure—Boundarlas or dags of ; 
former survey. Sae Noabad taluk... aa = 265 


Government Promisory note, Sse Security for costs 3 t - B59 
— ————,, See Beourity for costs ses a 690 
Grant, conditional, if valid, Ses Probate, grant of ... 19 
——, construction of—Ambiguous words—Intantion, See Khorposh irit 421 
——, if vold—Deforestation of dcngle:-Uireasstia blonsa Poesslon, H to 
be withheld, Beo Khorpoah grant... 421 
———— of income, or of rents and profits from jungla -Interest k land, Sos : 
Khorposh grant nes ii wae se ee 431 
———, rent-free, before 1765 —Deoennial Settlament—Rent, assessment of — 
Grantee, if can held rent-free, Seo Regulation XIX of 1708, Beo, 3... 119 
Heir-apparent, chanos of, binding—Mabomedan wite—Transfer of Property 
Act, Seo. 6 OL (4), See Chance of helr-apparent .. ae ite 50 
High Court, duty of—Beferenoe—Jury’s verdict, not raten ttre 
on facta, Sea Orimintal Procedure Oode, Sec, 807 ae ave 432 
, power of—Appeal from acquittal, See Oriminal Procedure 
Code, Beo, 417° an a we = 378 
High Court's power of interference—Revision—Hateable distribution, Sse 
Otvil Procedure Code, Seos 395, 622 ... èi i wa 310 


Hindu Law—Reversionsr—Last female not dolding as heir uf la mals— Limitation, 
when begins to rum—Limitation Act (XV of 1877), Soh. IL, Art, 141. 
` Although the Statute of Limitations oan never begin to run against the. 
reversioner in consequence of possession or dispossession of a female, sa long 
as she holds as heir of the last male, if she holds under some claim of ttle 
independent of him, her possession is hostile to the rightful heir or rever- 
sioner from the time it begins Kedar Nath Chowdhury v. Jatindra 


Chandra Roy ni ‘ae 286 
Hindu widow —Alisnation— Legal noocssity—Option of selling limited or oxtire 
etate, 


A Hindu widow in possession of her husband's estate as his helress may, 
if she pleases, and for legal necessity aHenate only her limited estate, and the 
mere existence of such neceemty would not be sufficient evidence to show 
that the entire estate was transferred, if the deed of transfer showed without 
ambiguity that what was transferred was only the widow's limited estate, 
The widow has the option of selling either her limited estate or the entire 
estate. Prasanna Kumar Nandi o. Umedar Raja Chowdhury e 88 - 


Ewocution Sale—Reprasentation of her husband's extate—Position of 
Hinds widow—Sxit for possession of immorabis property —Freud— Costs, decree 
Jor, ageing Hindu widow, and when binding on tho reversioners, 


Where a Hindu widow along with her co-sharers brought a euit to set aside an 
auction-sale in a Court which ultimately held that that Court had no (pecuniary) 
jurisdiction to entertain the suit and returned the plaint for ‘presentation to the proper 
Court and directed the plaintiff to pay the costa of the proceeding to the defendants 
and the plaintiff subeeqaently brought a suit in the proper Oourt and obtained s 
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Hindu widow—(Coxtd.) 


decres for recovery of the property on setting aside of the sale and where in execution 
of the decree for costs made in the infructuous proceedings, property was attached, 
sold and purchased by the deoree-holder :_ 

Held, that the suit to set aside the sale and to recover possession of the property 
was commenced by the Hindu widow as the representative of the estate of her 
husband and for the benefit thereof and when, as in the present case, her claim was 
well founded on the merits, as the result of the trial before a competent Court subse. 
quently manifested, the decree for costs In the preliminary proceeding must be taken 
to have been made against her as representative of the estate, and when in execution 
the properly was brought to mle, it must be taken that not merely her limited interest 
but the entire inheritance passed to the auction purchaser ; the decree for costs being 
capable of execution against the estate of the husband in the hands of the widow. 

The authority of the widow to throw the liability upon the estate in her hands 
cannot be taken to be more restricted than thet of a shebeié to charge debutter 
property under mmilar ciroumstances, 

The law as to the lability of a trustee in such clroumstancea, discussed. - 

The position of a Hindu widow, so far as the present question is concerned, is 
not inferior to that of a trustee, for she represents the estats fully, and the only 
limitation upon her title is that she has a qualified right of alfenation. 

In order to determine the exact interest which passes at a sale in exeou- 
tion of a decree against a Hindu widow or a qualified proprietor similarly 
situated, the test to be applied is whether the suit in whioh the sale was 
directed was brought against the widow upon a cause of action personal to 
herself or one which affected the whole inheritance of the property in suit. 

Where it appears that the decree against the widow is in respect of the 
husband’s estate and binds the reversfonary heira, the purchaser of her right, 
title and interest in execution takes the estate absolutely. No inference can 
be drawn from the clroumstance that the male certificate describes the 
property sold as right, title and interest of the widow. Braja Nath Pal 
v. Joggeswar Bagchi ~ 346 
——— — poaltion of, Sas Hindu widow— Erecutlon sale ds “B46 
—Sale—Interest sold how ascertained —Legal nscessity— Pigrimago 
to Benares—Reversioner, attestation of dosd by—Consent, if suficient to proce legal 
nscessity —Extoppel— Reprosentatires—Surrender, dootrine of, tf applicable to’ 
mortgages— Partial invalid sale, affect of. 

The way to find out whether the limited and qualified interest of the widow or 
the absolute inheritance passes in sales held in execution of a deoree is to examine 
the real nature of the debts for which the mortgages were executed and to see whether 
or not they were incurred for purposes recognized as valid under the Hindu law. 

Pilgrimage to Benares is not recognized as a legal necessity by the Hindu law. 

Where a Hindu widow borrows money on mortgage of her husband's estate, 
though the transaction may be concurred in or consented to by the next reversioner, 
such consent or concurrence cannot hare the effect of conferring on the deed a larger 
operative power than a mortgage of the limited interest only. 

The doctrine of surrender upon which the validity of a sale ont and out of the 
whole or any portion of the inheritance with the cofisent of all the immediate rever- 
sioners is based cannot be extended to the oase of a mortgage. 


Vou. -IX.} INDAX OF DABES. | 181 


Hindu widow- Conid.) 


Attestation of « deed by the next reversioner does not bind his heirs. 

Where a sale by a widow is partially invalid owing to absence of legal - 
neoesalty, the whole sale must be set aside, the purchaser accounting for the 
mesno profits and the sums expended for legal necessity being set off against 


them. Harikissen Bhagat v. Bajrang Sahai Singh .. a “458 
Immovable property—-Bight of way, Ses Civil Procedure wan Seo. 44, 

Bule (a) ‘is 2 5 a see 888 
Incitement, Sse Newspapers Act hi ‘te 148 


Increase in area— Burden of proof. 
When it is shown what the tenant defendant's previous rent was, it 
{a for the plaintiff to justify the enhancement on the ground of increase 
maren. Maharaja Manindra Chandra Nandy r. prendre Chandra 
Hasra 843 
Incumbranse, mit to annul—Burden .of proof, See Bengal Tenaney Ast. 
Seo. 187 see i ji 490 


Indian Arms Act, Se. AE E E E EI ANE NA BN 
Procedure Coda (T af 1898), Secs, 96, 105, 105—Judleial Offcers’ Protection Aot 
(XVIII of 1860), Seo. 1. 


Por Maclean O. J. and Harington J. (Brett J. disssnting )—Uniess a search is 
warranted by some Statute, a Magistrate has no right to make it, 

A special and drastic power is granted to the Magistrate by section 95 of the 
Indian Arms Act. That seotion directa that a Magistrate, under certain circum- 
stances and “having first recorded the grounds of his belief” may cause a search to 
be made eto. These words must have been inserted with an object and the object 
probably was to protect the publio against searches being inoonsiderately directed 
and to ensure the exercise of deliberation by the Magistrate before he ordered the 
search, When the Statuto has created a special right, but certain formalities have 
to be complied with antecedent to the exeroiss of that right, a strict observance of 
the formalities is easential to the acquisition of that right, 

The Code of Criminal Procedure provides for search by a Police Officer under 
section 165 before any proceeding bas been initiated before any Cornt, and searches | 
under the authority of a Oourt under section #6 which must be made after the 
initiation of some proceeding under the Code before him. 

A Magistrate cannot be said to have been acting judicially in directing a search 
to be made without any proceeding haring been instituted before him which he could 
be called on to determine judicially. In such a oase the Judicial Offlcefs’ Protection 
Act (XVIL cf 1850) does not apply. : l 

L. 0. Qarko v. Brojendra Kishore Roy Chowdhury and Brojendra 

-Kishore Roy Chowdhury ». M. L. A. Lufman .. a 998 
Indian Contract Act, Seo. 18, clause 3 and Sco, 19—Awotion sale wader tho direction 
of the Court—Misrepresontation by the auctioncsr—Suit to sat aside the sals—Sales 
wader the dirsotion of the Court, principles to be applied to—Raferense to the 

Court by the Bailiff—Cisil Procedure Coda (Act XIV of 1882), Seo. 308. 

At an auction sale in execution held under the direction of the Court of certain 
property, the sale proclamation which specified that only, the interest of the 
judgment-debtor was to bo sold, was read out in a language not understood by 


2 
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~ Indian Contrast Aot—(Contê.) 
the bidders present, A statement was made in the vernacular by the suotioneer 
which led the bidders to believe that the Invitation was to bid for a substantial 
property freed and discharged from all incumbranoes, The appellant bid for the 
property under this misapprehension and purchased a shadowy equity of redemption. 
not worth one farthing: 

` Hold, that the appellant hed .no means of discovering the truth when the auction 
was going on ; that he was perfectly justified in relying on what was said by the 
auctioneer in the presence and hearing of the chief clark who had charge of the 
sale, and that the exception in section 19 of the Contract Act had no application to 
the oase, : 
~ Held also, that in males, under the direction of the Court it is incumbent on the 
Court to be scrupulous in the extreme and very careful to see that no taint or touch 
of fraud or deceit or mfsrepresentation is found in the conduct of its ministers, and 
the Court should not enforce against a purchaser misled by ita daly socredited agents 
“a bargain so illusory and so unconsclantious as the ons in the present case, 


Hold further, that the oficer in charge of the sale acted rightly in 
referring the matter to the Oourt, instead of proceeding under section 806 
of the Oiri Procedure Code, which in such case was out of the question as 
a claim against the present appellant would have bean both dishonest and 
futile. Mahomed Kala Mea v. A. U. Harperink Soe tn 165 

- a Bisa, 97 —Agrecmont in restraint of trade—Rostraint of trade, 
roasonablonce ef—Trade, restraint o—Monopoly—Unilateral agresmont— 

Mutuality. 

An agreement by a manufacturer of a certain place with a person supplying 
traders of another place, under whioh the former agreed to supply the latter with 
combs and not to sell the same to any one else, is void, as it restricts Liberty of doing 
business, E 

The words “restrained from exercising a lawful profession, trade or business” do 
not mean absolute restrictions and are intended to apply to a partial restriction, = res- 
triction Hmited to some particular place, 

Oontracts which impose an unreasonable restraint upon the exercise of a business, 
trade or profession are void, but contracts in reasonable restraint thereof are valid; 
whether the limits prescribed in the contract are reasonable or not, depends upon the 
kind of business to protect which the contract is made, and the reasonableness of the 
restraint imposed must be ascertained in every case by refarence to the nature of the 
business in question and to the attuation of the parties, The question of the reasonable- 
ness of the restriction is one of law for the Court. 

The tests for the determination of the reasonablenoss of the restraint in any 
particular case are : z 

(4) The generality of the covenant, whether as to time or space may render it 
unreasonable, ds, a covenant is not necemarily valid because restricted as to time but 
may be void besause it is not so restricted, 

(+) Diffarent degrees of protection are reasonable in different oases. - 

(e) The reasonableness of the restriction mast Cpe ane ee 
nature of the business or of its custo mers, 


Vou, TA.) - INDEX OF CASES. © > - 783 


Indian Contract Act —( Costa.) 


An agreement by which the manufacturers bind themselves to work for.A, but 
the latter does not bind himself to aocept the goods manufactured if he finds that 
there is no market for them, is roid, as the bargain is an unilateral one, 

Although « contract with an independent manufacturer for the entire 
product of his plant may not itself be an illegal contract in restraint of trade, ~ 
Jet, if there is an attempt to suppress competition by means of contract with 
independent manufacturers for their entire products so as to monopolise the 


market, the contract is void. Shaik Kalus Ram Saran Bhagat... 216 
Indian Evidence Act Beo. 80—Acoused up to what perlod—Conviction— 
Oo-acoused not competent witness, Ses Confession ies ore 291 





, Bec, 45—Deocased creditor, representative of, ifa 
necessary party—Suocession Certificate Act, Seo, 4—Sucosmsion Certi- ; 
floate, if and when necessary, See Joint promises... ee os 881 


-m Beo, 201—Agency, termination of—Prinoipal, death 
of—Limitation Act, Soh. II, Art, 88—Period from which limitation 
rung, Ses Account, suit for ee ww oy, ote 107 


Beos, 217, 331—Iien on property for ‘salary due, Sas 
Civil Procedure Coda, Sec, 508 = Pras 45 sis «8B 
Indian Stamp Act, Sch. 1 Art. 30(4), Sec. 58 (4)—Stamp duty, ewsmption of, 
refund— Atlornsy— Ad cocateo—Eurolaent fos, omomption of. 


One B, at the time of his enrolment as an Attorney of the High Court, paid stamp 
duty of Bs, 260 under Art. 97, Bch. 1 of the Indian Stamp Act (I of 1870). He bad 
not previously paid the duty of Rs, 960 for Articles of Olerkship, not having served 
his Articles-in India. Subsequently, at the time of his enrolment as an Advocate of 
the High Court, he, without objection, paid stamp duty of Ra, 500 under Art. 8044), 
Soh. I of the Stamp Act (11 of 1909). Afterwards B claimed exemption from stamp 
duty of Ra 500 levied at the time of his enrolment as an Advocate and asked for a 
refund of this amount : 


Hold, (on a reference from the Board of Revenue, L. P.) that exemption 
could be claimed and allowed, and that the amount paid should be refunded, 
In the matter of R. A. Baxter, Ber-at-Law ite ne 621 
Indian Succession Act, Beo. 167—Party having no interest SEE 
“validity of bequest—Election, Sas Probate, grant of eis “ 19 
Inference—Famifly arrangement—Olaim given up, if ore Bos 
Probate, grant of a “i A 19 
Tnjunstion-—Otett Precadura Dodo (Ast XIV of 1689), Sec £09—~Decree of Ravenus 
Court— Rwecxtion tn Oil Oourt— Decree, Oharacter af, 


The Revenue Courts are Courts of Ofvil jurisdiction within the meaning of the 
Oode of Civil Procedure, in that thetr decrees when transferred in the regular course 
are to be treated tn all respects as if they were passed by a Court of Olvil Judicatura, 
Henoe a Civil Court may, under section 402, Oivi Procedure Oode, grant a temporary 
injunction staying proceedings in execution of decree passed in a suit under section 
98 of thd North Western Provinces Rent Act (XIL of 1881) and which was transferred 
for exeoution to a Giri) Court. 
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Injunotion—-(Oonta.) 3 : 
` The decres does not lose its original character, It isonlyin the course 

of execution that the Ofvil Court should treat such a decree in all respects 

as if it had been passed by itself. Ram Lochan Singh ». Kumar Newax — 

Prosad Singh ... = n we sin ês 125 
Specific Relief dot (I of 1877), Seo, 57, illus. ikana covenant in 

an agresment to serve, whan implicd, 

When a man enters into an agreement to serve and says that he will devote 
himself during 4 period of years to the business of a particular firm, it implies that he 
will not give his services during that period to any other firm. 

In such a case an injunction is not only the most effective but the only 
remedy according to the principles of equity, justloe and good consclence. 


D 





Burn & Co. Ld. v. Colin Macdonald on a 190 
Insolvent jodgment-debtor—Final discharge, if neomy— Propet f 
vested in official assignee, S6s Execution of decree . 7 


Interest in land demised, divesting of all, effect ot- Tranatereas, if ees 
paseara—-Payment of uniform rent for twenty yeare—Presumption— 








` Bengal Tenancy Act, Sec. 50 ol. (2), See Ejectment, suit for... 467 
— —Grant of income, or rents and profits from jungle, Bes 
Khorposh grant sie as to ove 421 
, Measure DESNE and profits thom 
Junglo— Duration of grant, See Khorposh grant + ~ on 491 
Interlocutory order—Execution proceedings, Ses AHA s aa 251 
Interpreter, omission to administer oath, effect of —Oaths Aot, Seca, 5 (b), 18 
. Deposition, admissibility of, See Penal Code, Bec, 188... ees 690 
Irregularity in intermediate proceedings Dee ey ee a 
See Second appeal ow se eve we ~~ 574 


Joint promisos, i ons can maintain a neit for whole share of the dokt—Instalnont 
bond——Swit for monsy—Indian Contract Act, Seo, 45—Deceased crodiior, repre- 
ssatatice of, Ya necessary party—Declaration of joint rights—Succession Certi- 
Roais Act, Seo, d—Succession certificate, if and when necessary. 

b In England, ons of several joint promisees may sue alone, if he shews soma special 
_ title to do so, for example, a refusal or an incepacity to join on the part of the other 
prominees, for no person can be added as a plaintiff without his own consent, 

The same principle is applicable to India, and although as a general rde all 
oo-contractors ought to be joined as plaintiffs, a mit by one would not be bad if the 
others were joined as defendants, and if there was good reason for not joining them 
as plaintiffs One of several joint contractees may sue to enforce bis share of the 
obligation, if the other oc-contractees are joined as defendants, 

Section 4 of the Succession Certificate Act (VII of 1890), makes a certificate 
necemary only in respect of the debt due to a deceased creditar. 


The production of a Buccession Certificate is not a condition precedent 

“to the institution of a suit ; it fs sufficient if it is produced at any time 

“ before the decree is made. Shital Chandra Bairagi +. Manik Chandra 
i Hasra e 881 

- Joint trial—Oriminal Procedure Code, Seos, 371, 8£2—One of the accused” 
pleading guilty, See Confession AP see ean Sei 291 


Vol, TA] _ INDEX OF CASES. 185 


Judge, duty of—Jury, verdict of, inconsistent, Sse Civil Procedure Code, 


Sec, 307 er ise ha wee aes _ 
———, if to read whole evidence to jury, See Oharge as a 199 
Judgment—Incorporation of charge to aasessors—Legality, Ses Assessors ... 55 





, previous—Admissibility in evidence upon question of title~— 


Oivil Procedure Code, Beo, 18—Debntter estate, See Res-judicata see 897 
Judicial Officers Protection Act, Sec. 1—Search—Formalities not 
complied with, Sæ Indian Arms Act, 80.25... T 298 


Jurisdiction—Ccur af arisa potai foha er Jor sum encoding 
such jurisdiction, if valid, 

The jurisdiction of a Court is the authority|to hear and determine a cause. Such 
authority is conferred by the sovereign power which organises the Court and is to be 
sought for in the general nature of the powers of the Court or in statutory provisions 
specially enacted for the purpose. To render the jurisdiction of a Court complete, 
it must have furisdiction over the subject matter, thet is, it must have power to deal 
with the subject involved in the action, This jurisdiction over the subject-matter 
can be given only by law and cannot be conferred by consent, 

Ifa Court of limited pecuniary jurisdiction, therefore, takes cognisance of 6 
suit in which the sum claimed is larger than the amount over which the Court has 
-Jurlediction, any judgment it may give will be vold. 

The Court of the Munsif is not competent to make a decree in a suit 
for acoounts valued at leas than Rs, 1,000, for an amount in excess of Ra. 

1,000 which is the pecuniary limit of its jurisdiction. Golap Singh + 





Indra Kumar Hajra e 367 
———~ af Court, disputed—Ouster—Adjudication, See Oivi Pro- 
oedure Code, Beo. 508 we on se oes tee 568 
Special Judge—Settlement Offloar—Land outside district 
but recorded in Colleotorate books of the distriot, Sse Second appeal ... 574 
Jury's verdict, not perverse—Heferenoe to High Court—High Court, duty = 


of—Interference on facta, Sse Oriminal Procedure Code, Beo, 807 vo 483 
Kabuliat, adwission in— Land, Oheracter of—Bvidence, probative valus. 

An admission in a kabuliat is certainly evidence as to the character of 
the land, The probative value of such evidence is a question of fact. 


Bhagtu Singh ». Raghunath Sahai on 15 
by tenant—Bnhanoement contravening provisions of law—No 
previous dispute existent— Payment of enhanced rent for sometime, Ses 


Bengal Tenancy Act, Sec, 29 “ ace B48 
Katkina lease by Aa Aa principle of, ee Badempton , 
suit æ x. . saa vee 888 


Khorposh sanad, construction of—Graxt of incomes or PR TEA E 
- measure of—Grant of life estats in timber etais, and mineral ostate, if valid— 
Daforestation— Romody— Partition—Co-cwner, a life tenani, ` 
The only reasonable mode of ascertaining the intentions of the grantor, where 
the words are ambiguous, is to interpret them in the light of the circumstances 
existing at the date of the grant and of the subsequent conduct of the parties. Thus 
it was held that by the words in a Akorposh sanad "half the income of jungle 
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Khorposh sanad—/ orta.) 

collection from bender mahsul and half the price of wood in Domechanch are granted 
to her,” the grantor assigned to the grantee inoomes derived from the catechu and 
cocoon industries but not the right to take mioa or.any other underground minerals. 

A grant of income or of rents and profits derived from a jungle conveys an 
interest in land, What the measure of such interest in any partioular case may be, 
and whether it entitles the grantor to enjoy the income merely for life or to deal 
with the corpus, depends upon the nature and duration of the grant, 

If thare exists any possibility of the carpus being destroyed by the deforestation 
of the jungle, it is a ground not for withholding posession from the grantee or for 
denying partition but for holding the grant to be void on the ground of its spparent 
unreasonablences. : 

Grants of life estates in what are called “timber estates” and “mineral estates” 
are valid in law. 

The fact of a co-owner being a life-tenant and not an absolute owner is no ` 
ground for refusing a partition. 

Neither mere difficulty in making a divislon of property, nor incon- 
venisnos, not pecuniary loes likely to be produced by the division suffices to 

> bararight of partition by a co-owner. F. F. Christien e. Tekaitni - E 
Narbads Kunwari ~- “431 
Landlord and tenant—Frractional landlords—Doecres for rent—Deoroo_agalnsi 
registered tonanis—Sals in cwocution—Position of #erohani eee 

Oivil Procedures Code (Act XIV of 1888), 800. 18, 

Where a co-sharer landlord obtains a decree for rent against all the registered 
tenants and executes his decree, what pemes si the sale is the right, title and interest 
of the Judgment-debtors and not the interests of their unregistered oo-sharera, if any. 

The present plaintiffs had previously brought another suit in which they had made 
two of the present defendants parties, Their olaim regarding certain lands was decreed 
and as regards certain other lands dismissed. In appealing against the portion dis 
allowed, they omitted to make the sald two defendants, parties respondents : _ 

Hald ; their claim against these two as regards the lands oovered by 
the previous sult was rssjudioata, Bijoy Sankar Sikdar v. Rajendra -.-- 

Kumar Basu - 470 
Landlord, it boma to put his recalcitrant tenant in possession, See Rent, 

suspension of, for want of possession ... 6. baé 595 
Land outside district but recorded in ocollectorate books ot tho district— 

Appeals from the decision of Settlement Offloer—Speolal Judge, 

jurisdiction of, See Beoond appeal ... wee 574 
Land Registration Act, Seo, 89—Derlaration of title to ` immovable Eng 

property, suit for—Revenue offloer’s order, object to set aside, She E 


Limitation Act, Bch, D, Art 14 ee sa ss 91 
Landed tenures in Cuttack, nature of, Rab fimon of ai 497 
Lease-+Estoppel—Bengal Municipal Act, Bec. 44, Bas Chairman’s power | 288 


—— Jor buliding purposes, if a permancnt loas, 

Where land was given to a person for the purpose of building a 
dwelling house (basha barf) and no period was fixed for the tenancy, it could 
not from that faot, be held that the lease was a permanent lease and that the 
tenure could not be taken away from the leemee’s representatives so long as 
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Lease—( Contd. ) 
they continued to pay rent, specially where the lessee, by the terms of his 
lease, was not permitted to erect masonry building or to out down trees. 
Mahim Chandra Sarkar v. Anil Bandhu Adhicary e 
—— for dsfnits term, clause forbidding surrender—Surrender bafore 
coptry of torm—Transfer af Property Act (IV of 1888), Bao. 111(k). 
Where a lease ts entered into for a definite term and there is a clause in it 
expressly forbidding surrender by the tenant, he cannot surrender before the 
expiry of the term. Section 111 (A) of the Transfer of Property Act has no 
application to such a case, It oan only apply to leases which oan be 
surrendered, Maharaja Sir Jotindra Mohun Tagore v. Emam Ali .. 
——— of superior interest—Renewal of lease—-Trustea, Bas Agent one 
Legal necessity—Option of selling limited or entire estate, See Hindu 
š widow wea z ass ats aye KA 
Pilgrimage to Benares, Sas Hindu widow—Bale tee 
Legal represontative—Application for exeoution without production of 
Succession certificate, See Btep in aid of execution se was 
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of judgment-oroditor —Substitution—Oiell Procedure Code, 


Bec, 232. 

Tha Olvil Procedure Code does not expreasly provide for an application 
for substitution of the legal representatives of one or some of the jadgment— 
creditors There is no provision which renders necessary the actual substitution 
of the name of the legal representatives for the validity of proceedings in 
execution. Section 28% of the Code merely requires that the legal representa- 
tive should apply for execution of the decrecand that his name should be 
brought on the record. Jogendra Chandra Roy v. Sham Das w 
— of judgment-debtor, relief against, by attachment 

and sale of joint property—Mitakshara School, family governed by, Bes 

Execution of dearee pas ne on 
—_———. caring dari want acetal against——Oourt 

- pesing the decree—Oourt to which the deoree was transferred for 
execution, Bas Execution of decree, 


Législative recognition—Judiclal constructlon—Re-enactment, Se Cons 
truction of statutes oe vee 
Leasor, if bound to AA NE NB F T of Bony Act, 
Beo. 108 ol. (b), Sas Rent, suspension of, for want of possession see 


Letters of Administration when to be granted, Ses Probate and Adminis- 
* tration Aot, Beo 28 os tee vee 
Liability for act done—Oonsequences intended ned happening— Attempt 
at murder —Acoident, See Penal Code, Beo. 807 me ie sat 


ee ee, 





—, personal—No covenant, Ses s Mortgage “ bc aa 
Limitation—Settlement, validity of Seidinnant of” land, objection as to, 
See Noabad taluk ane se čis 


sue when bia to Gan KAN nei Bh holding as heir of last 
inale—Adverse possession—Limitation Act, Sch. II, Art. lal, Ses 


Hinda Law Beraraloner „n eee en sea -~ 


271 
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AK 


Limitation Act, Sek. I, Art, 14—Declaration, suit for—Ravonve ORor, order of — 
Object of suit, 


A rait for a declaration of title to immovable property is not governed 


-by Article 14 of Schedule II to the Limitation Aot, although the ultimate 


object, in case of success is to sot aside an order made by the revenue 


“authorities, Such a sult is of the nature contemplated by seolon 89 of the 
` Land Registration Act. Shyama Sundari Dasya # Mahomed Zarip .. 91 


——, Boh. I, Arts, 86, 89, 48, 49—Damagee, suit for—Distraini, order 

Sor—Ftotitions landlord and tenani—Trespas—Hemoval of crops, 

Where the defendants by setting up a flotitious landlord and a fictitious tenant 
with regard to the plaintifs holding and thus obtaining a process for distraint from 
the Court, entered upon the land of the plaintiff and out and removed the standing 
orope on it: 

Hola, (Per Rampini O, J.}—That a sult for damages in respect! of the above nots 
of the defendants was governed by Article 86 of Schedule II to the Limitation Act, 

Per Doss J. (oontra.)—That the suit fell partly ander Article 30 and partly 
under Artiale 49 of Schedule IT to the Limitation Act. 

Boope of Articles 86, 39, 48 and 49 of Schedule II to the Limitation Aot 
explained. §Sripati Sarkar r. Hari Kar ve 109 
———_—___——-, Soh, IT, Art, 97—Speolfic performance, sutt tor, refund mn 

of earnest money—Oontract not enforceable—Ognslderation, failure of 

—Date of its failure, See Contracts to execute sale deeds ... z 512 


, Soh, IT, Art. 116—Contrac in writing site EN of 


wee Critract Petia signed by landlord only—Potia acted npon 


Where there had been no kabulfiat, but only a potta signed Sa kk alone 
but admittedly acted upon by the defendant also: 

Hold, a suit for broach of the contract, fell within Article 116. It was not - 
the less a sult upon a contract in writing registered because the contract was 


signed not by both the parties, but by only ane of them. Panchanan 


Das Majumdar v. Kunja Behari Malo wa - 1 
, Boh. IT, Art, 120—Person entitled to accounting, right 

of—Lapee of time—Presamption, Ses Executor, if bound to render 

acoonnt aoe . te ses 883 
Penne Neon MOH E Art. 14]—~Camitetion when begins to run— 

Last female not holding as heir of a male—Adverse pospenelon Sas 








Bindu Law, Reversioner . kad ae oo 236 
, Boh. II, Ar 1ro—Btep in ald of exosationi— A ppuieasiant h 
by executor without taking probate, Ses Execution she 989 
ch. II, Art, 180—Bumning of time Sæ Rovivor of 
judgment ase ave ve ave ou tee 271 


, See, 9 and Boh. 1I, Art, 75—Instalment bond— Defanli— Wairor— 

Canse of action—Hinds widow—Adoption—Absinence from ning. 

In the case of instalment bonds with the stipulation of the whole debt becoming 
due on the failure of payment of a certain instalment, limitation runs from the date 
of the non-payment of that instalment unless there has been a walver by the payee 
or obligee by the acceptance of over-due instalment. 





Vor, IX.] i YADHI OF. oai., ` 789 
Limitation Aot—( Contd.) O e 


A mere abstinenoe`on the part of the plaintif from bringing a sult for the 


recovery of tha whole amount dne, on the failure of-the payment of the first 
two instalments does not amount to waiver, 


_..? An unregistered instalment bond was exeouted in favour of a Hindu widow.. 
“It stipulated for payment of money in certain instalments falling due on certain 


dates and in the event of default in payment of two consecutive instalments, the 
creditor would be at liberty to recover the entire amount due on the bond. Default 
was made and there was no paymont of over-due instalments, Shortly after the 
default, the widow adopted the plaintiff, who while still a minor, instituted a sult for 
the recovery of the amount of instalments other than the first two, more than 9 years 
after the first two instalments became due: 

Held—That as the cause of action arose on the failure of the first two 
instalments and as under section 9 of the Limitation Act no subsequent 
disability or inability could arrest the running of limitation, suit was barred 
under three years’ rule of limitation under Article 75 of the Second 
Schedule of the Limitation Act, Girindra Mohan Roy Chowdhry v. h 
f Bocha Das we BRT 
, Bec, 10, appHoability—Scope and character of suit— 
Following in his or thelr hands wach property, moaning of, Bæ ` 
Executor, it bound to render account = = = 883 
500. 10, applicability—Vested in trust for specifie 
purposes—Exeoutor, if trustes—Will, Bas Executor, if bound to render 














account a wo ss ose Siasa wis 888 
———, Seo, 10—Hxpress trustee—Bxecutor—Legates, Boo 
. Executor, if bound to render account ss ine ane 888 


tt 





, 500, 82—Defondant, addition of. 
Per cwriam : Section 23 of the Limitation Act (KV of 1877) applies 
equally to the addition or substitution of the defendant after the expiry of 
the period of limitation, H.. Mathewson v. Sri Sri Ram Kanai ; 
Singha Deb see 528 


\ Ids pendens—Decrse xisi— Proceedings to realise tho mortgage amount, 


In the case of a mortgage suit, the He continues after the decree sist 
and the doctrine of lis pendsas is applicable to proceedings to realize the 
mortgage after the decree for sale. Braja Math Pal » Joggeswar 

: Bagchi = 846 

eem Specific performance, reii for—Contribution, swit for—Doocree, partial 

satisfaction amicably— Conveyance from o0-dafendant— Judgmont-creditor exeout- 
ing part of decree, 

P obtained a decree for specific performance of a contract to sell certain properties, 
against two persons, One of them executed conveyance out of Oourt for his share 
in favour of P. The decree was executed against the other. Subsequently a oo- 
abarer of the defendants sued them for contribution in respect of cesses paid, obtained 
s decree and in execution, purchased their right, title and interest in the property : 

Hold, the doctrine of lis peadens applied and P was entitled to priority, ; 

Per Don J: The doctrine of Hs pendon: apples notwithstanding that the 
conveyance had not been exeonted and that the vendee had not paid the purchase 
money, 
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Lis pendens—{Contd.) 
- It does not make any differance that the decree was: passed on coinpro- 
mise, nor that the subsequent purchase was at an anotion mle. Mati 


Lal Pal « Preo Nath Mitra - 96 
Magistrate it bound to warn the accused as to speaking before him— 
Olroumstances, See Confessions of aocused ate eee ae 55 


, Statement of, in examination under Sec, 588 of the Oriminal 
Procedure Code conclusive—Reocording in the language in whioh 





examination was made, See Confessions of accused ees 55 
Magistrate's order withdrawal of, suit for, See Specific Relef Aot, 
Beo, 56 cs 288 
janane eng Da kenak ot Separation ot Zemindari, Se Mikias 
+r pir vee ae 412 
‘Widow administratrix—Estate administered, See Probate 
and Administration Act, Beo. 90 a ies its áy 116 


Malice, express—Pleader, cross-cxamining witness—Interest of allent— 
Relying on one’s own knowledge—Boaa Ade conclusion — Information 


inaccurate, See Defamation es tye aa Ar 259 
Manager's lability to account—Enqutring into existing asete—Property 

of past transeotlon—Partition of joint family property, Se Account .. 188 
power to grant perpetual lease, Soe Chota Nagpur Enoumbered 

Estates, Act, Beos, 7, 10, 17 oo a ae 538 
Manager without notice ratistying a debt or Hablity, if edie Ses Ohota = 

Nagpur Encoumbered Estates Act, Secs, 7, 10,17... ee a 638 


Matter incidentally in issue—Otvil Procedure Code, Beo, 18—Rent Suit 
nai eae a a cr Sor iad Bes 
jndioata ve e. we woe 498 

Wilkiat Sanad, construction spss: “payable through rae eee of 
somindari— Cosees, imposition of by Governmoxt—' Voluntary payment,’ h 
The grant of parganas by Milkiat Sanad, by way of maintenance to the pa 

who was to enjoy the profita, subject to payment of the Government revenue through. 

ho grantor, the Rajah, did not operate to separate the property from the semindari, 
The Baja could not by any act of his own diminish the profits ar impose a liability 
on the perganas granted, but if Government hes by legislation imposed a tax or co 
upon those profits it must come out of them, even if, as they must be, the a are 
thereby diminished, 
When moh cess has been paid by the Rajah, he is entitled to be re 
imbursed by the grantee and it cannot be said that payment by him was 
‘voluntary’ as the perganas continued part of the semindari. Girldhary 


Singh v. Maharaja Luchmossur Singh Bahadur aaa 412 
Minority—Instalment bond—Default—Cause of actlon—Hindu widow— 
Adoption after default, See Limitation Aot, Beo, 9 and Boh, Art. 75 NA 226 


Mis-direstion—High Court's finding in a previous case, See Oharge to 4 
fury “i fis “a ae ao > seg 880 


Vou IK.) - INDEX OF CAMA, `. 74l 


Misreprosentation by the auctioneer>-Auction sale under the direction 
of the Court—Suit to set aside the sle—Reference to Court by plaintiff 
—Olvil Procedure Code, Seo, 806, See Indian Contrast Act, Beo, 18 oL 
(3) and Bec. 19 me ao sé m ie 165 


Witakshara joint atiy kosni for partition, nature Ge, 
Vabihty—Enquiry into existing mæets— Propriety of past transaction 
—Partitlon of joint family propriety, Bas Acoount ses 188 

O member, if GAN maintain a sult—Wrongful selene 
af property in execution against stranger, Ses Otvil Procedure Code, 

Seos, 84, 283, 578 s> ve ` 633 

Mitekshara BEN A aa, ‘See Adopted sn sis 473 


—family governed by—Legal representative of judgment 


debtor, relief against, by attachment and male of joint property 
See Execution of decree... 








289 
—Son’s liability for mariage by fthor—Ame ” Boo Tranater 
of Property Act, Bec. 90 .. v 5 
Mokarari lease, Execution of— Managers power, See Chota Nigar 
Rncumbered Estates Act, Seos, 7, 10, 17 one 538 
of limited and qualified interest—Ounsent of von revi, 
effect of, Sss Hindu widow—Sale .. ` 458 
of limited and qualified sberest-Oaneent of PEN aini 
—Doctrine of surrender, Sæ Hindu widow—Sale ae Ses 458 





Personal Gabiliiy— Covenant to pay. 


If a person promises to pay a certain sum of money with interest and 
hbypothecates certain property as security without any covenant that he 
would be personally liable or without stating any mode of payment not even 
the mode indicated, in the Transfer of Property Act as to sale of the 
mortgaged property, he is personally liable, and if the right is not barred by | 
limitation a decres under section 90 should be parsed. Ram Kishore Gir 

v. Surajdeo Prasad .. wee 5 

Mortgagos—Pricrity—Subsoquent mortgages seeking PERANG to plead 

in previous swit—Ploa barred in subsequent swit—Prier mortyagec's lability to 
disolore, 

There were three mortgages of a property, The first in February 1894 for 16 
annas in favour of the plaintiff. The second in November 1894 in favour of defen- 
dants 2 and 8. The third was in July 1900 for 8 annas of the same property as also 
ot another property in favour of the plaintiff and was said to be for the first mortgage 
debt as also for a fresh loan, In April 1901, the mortgagees in the second transaction 
brought a suit on thair bond and made the plaintiff a party on the basis of the lest 
mortgage, obtained a decree and bought the property. The plaintiff then brought the 


“present suit on the basis of the last mortgage alleging that as it kept alive the len 
created by the first bond, it was entitled to priority over the second : 


Held, be was bound to appear in the previous suit and raise this defence, By 
omitting to do so, he was precluded from setting up such a oase now, 

_ Hold also, plaintiff was.not bound in the suit of 1901 to disclose bis - 

first mortgage. Mahabir-Pershad Singh 9. Prabhu Singh == 19 


e 
. 
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Mortgage decres—Consiruotion—Proper form of dscree—Dechte Nisi—Deored 
absolute—Raccution—Court saconting desros, power of—" Date ef realisation,” 
moaning of, ; 
A Court exsouting a decree is precluded from making s proper dearee—a deores 

which should have been drawn up—; itoan only construs the decree withont adding 

to or subtracting from it, 

The prevailing practico in the Provinos of Bengal in mortgage cases is to allow 
interest at the contract rate up to the date fixed for payment by the decree aint and 
thereafter interest at the usual Court rate for six percent per annum, and the “date 
of realisation” is understood generally to mean the date fixed for’payment and not the 

~ date of actual payment by the mortgagors on realisation by exeontion mls, karana 
occasionally words are imported to signify the date of actual realisation. 
The words 4 the date of realisation ” in the decree mean the date fixed 

for payment by the decree, that is, a date within and not afterthe period of 

grace. Maha Pershad Singh v. Surendra Mohan Singh ... T 288 

if binding on infant—Infant member of joint Hindu 

family born after mortgage decree and three years before application 

for execution—Mitakshara School—Oivil Procedure Oode, Beo, 244, 


Ses Representative Bie os oo si 485 
Mundari Khunt Kattidari landse—Rocord-of-rights, entry in—conolusiye 

evidence, Ses Ohota Nagpur Tenanoy Act, Bec. 164 one eee. 88 
Mutation of names—Proprictary title, Ses Succession, Bult for asi 151 


Newspapers (Ixcitoment to violencs}—' Incitomont, masuing of, neod not be direct— 
Liability qf newspaper, how to construc— Printing Press, conflscation qf. | 


Under Aot VII of 1908, no question as to the orfminglty of any ‘person’ arises 


and there need not necessarily be any ‘direct’ incitament to murder or any other’ - 


act of violence, Nor need the tncltement be addressed to any particular person or 


persons, 

The only question is whether the newspaper contains ‘any inoltement to murder 
or to any offence under the Explosivo Substances Act, 1908 or to any act of violence, 
i, e, whether the article in question is calculated directly ar indirectly to more to 
action, to stir up, to stimulate, to instigate or to encourage to murder or acts of 
violence, The word ‘incitement’ bears the plain dictionary meaning. 

Per Ryves, J.—There can be no hard and fast canon to decide what 
words ot whether a given set of words constitute an ‘incitement’. The 
article must be read as a whole and read, as far as possible, in the sense in 
which it was read by that sectign of the publo to whom it was addressed, 
bearing in mind the occasion and place of its ‘publication and the class or 
status of persons who are likely to be affected by it. Girlja Sundar 


Chakravarti <. The King Emperor 148 
Next reversioner, consent, effect of—Mortgage of limited and os 
interest, Ses Hindu widow—fSale .. one 468 


PEE Ng E KA oe E TAH of final 
‘order — Government, duty of—Tnclusion of land in talukday’s tonure—Re-sctilemoxt— 
z. Aree, Uf to ba eame—Preferential right of former holder to settlenont—Oollocto?'s 


You. IX] _ INDE OF ÇAS% 148 


Noabad taluk-—{Oonté,) 


power to interfere with Settlansat DN a ga EM KANAAN, 

Uf conclusive,— Limibation—Botilameni, validity of Setilemoni of land, objection 

as to, aa j 

The fact that the talukdar had notioe and his agent was present at the settlement 
watohing the proosedings throughout but was absent at the time of pasting final 
orders, does not in any way infringe the Settlement Regulation or make the 
settlement other than a good settlement. 

There is no legal obligation on Government to include any land in a Noabad 
Talukdar’s tenure according to the boundaries or dags of any former survey. 

A temporary settlement-holder for ten years is not entitled to a settlement of the 
fame area at the same rate though he may havea preferential right to the fresh 
ectilement the Government makes at the expiry of the old settlement. 


The Collector has no power during the pendency of a completed Noabed 
settlement to interfere with the arrangement of the Settlement Offlcer. 


An entry in the oolumn of the record-of-rights that the tenure was under 
temporary settlement for thirty years is conclusive evidence that the settlement was 
made duly under the Regulation, 

The validity of settlement of a temporarily-settled estate should be questioned 

within six years. 
_ Where the area had gone into other estates, a EEEE DEE NG 
holder should bring his suit within three years if he has any objection to the 
settlement itelt, Haider AH Sikdar +. Secretary of State for India in 
Non-joinder of necemary or indispensable parties and non-joinder of proper 

bat not indispensable parties, distinction between, Sve Civil Procedure 





Code, Beos. 84, 298, 578 .., fs a Y = 628 
Notloe—Settlement Regulation—Talukdar absent at the time of guar atii, 

Bas Noabad taluk ae = ia oi 285 
An quit before suit to set aside permanent lease, rooney Soe 

` Obota Nagpur Enoumbered Batates Act, Beca.7,10,17 we ” 528 
Oaths Act, Beos. 5 (b), 18—Omission to administer oath to interpreter, 

affect of—Depoaition, admissibility af, See Penal Code, Beo. 198 S 890 
Beo. 18, applicability of—omission to administer oaths to 

Interpreters and jurors, Ses Penal Code, 800.198... ws 690 


Occupancy ralyat—Dispossession by purchaser in execution of rent Sagres 
—Oolluston——Pregumption—Limitation, Ses Bengal Tenancy Act, Sch, 


I, Arti 8 ane Pi po 181 
Offences, scveral—Same MAE, trial, if legal, See Oriminal Procedure 

Code, Beos, 288, 284 ve is one oe ww - 149 
Onus of proof—Coercion, See Probate, grant of pas in ó 19 


Order abeclute for sale pending appeal— Dearee for sale of mortgaged property 
for a part of the claim—Sale—Purohase by the decree-holder—Oonfirma- 
tion—original deore, modifloation of, on appeal—order for possession 
~ in favour of the deares-holder—Possession given to the decree-holder 
~—Judgment-debtor’s appHoation for restoration of posseasion—Abeence -  — , 
"' of any offer to redeem, See Res judiosta Ks o m » 188 
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Order —(Oonta) aS 


————directing a person not party to the mortgage suit to make over the 
mortgaged properties to the recetrer, if legal, Ses Clvil Procedure Code, 


Qudh Land Revenue Act, Bec. Tá—Partiton—Inqutry as to title Shares 

of persons parties to suit—Bastoppel, Sas Scoceasion, mit for. ca 151 
Pardanishin ladies, protection given to—Text, See Probate, grant of .., 19 
Pardon, tender of—~ Reasons, omission to state—~Irregularity—TMlegality, Soe 

Criminal Procedure Oode, Sec 887 ... rer ka 888 
Partioulars—Entzy as to declaration of payment of rent Resort rights h 

See Ohota Nagpur Tenanoy Act, Sec. 164 m 88 
Parties beneficially interested in will, if oan agree to dispose of the ERR 

Sæ Probate, grant of es ice 19 





aja oh. sanan as tac tbe ta nangendi la Std aed. 
A party is not entitled to re-open a question of defect of parties in second 
appeal which was raised in the Court of first instance bat given up in the 





first appellate Court. Shyama Sundari Dasya r, Mohomed Zarip wes 91 
Partition award, construction of—Vested interest—Inheritance, See 
Partition, suit for a; ee i we 1... 
co-owner, s life kanane “Ses Khorposh grant tee 421 
, Retoppel—Oudh Land Revenue Act, Seo, 74—Enquiry as to 
title—Shares of persons parties to suit, See Succession, sult for ` m 151 
, right of—oo-owner—Difficulty and inoonvenienoe—Pecunlary 
loss, Sse Khorposh grant „e ace ens we tee 421 


, ait for—Courtses—Joint possesion not proved—Partition award, oon- 
struction of— Vested inisrek— Inheritance, 

Where the plaintiff rested har case on a complste partition made years ago, and 
it is proved that she had never possessed the property in dispute, she is not entitled 
to sue for partition without suing at the seme time for possesion of her share, a 
course entailing payment of Oourt-fees calculated ad ralorem in the'plaint. 

One B died leaving a widow A and five sona, During the life-time of A the 
family property was partitioned by an arbitration award, which was in English and 
was drafted by a person familiar with conveyancing. The partition award prescribed 
“uthat the sald garden, both debwtier and sarkari and the sum of Ra 8,000 will after 
the demise of the mother A be divided among the then surviving heirs and repre- 
sentatives.” One of the sons died during A's life-time and his widow brought a 
sult for partition of a Afth share in the garden and the sum of Ra. 8,000: 
` Hold, that the expression “the then reversionary heirs and representatives” in 
the partition award meant that after’ A's death she property shonld go to the heirs 
whoever they might be. 

The partition award affected a complete severance in the interests of- the 
various oo-parceners and accordingly the plaintiffs husband! obtained a 
separate vested interest in the property in which A was given a Hfe estate, 
which separate estate descended in due course to his widow. Rangamani 

Dasi +. Jogendra Nath Manna ie 128 
Partition Suit—Preliminary dearee—High Court's, nie E 
* ` appeal to Privy Council, Ses Stay of proceedings ` . i 56] 
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Party, proper—Infant member of Joint Hindu family born after mortgage 


decree—Mitakshara School—Mortgage deares if binding on the infant— 
Ctvil Procedure Code, Beo, 244, Sse Representative TA = 485 
——— to ouviein matter appearing against hin. 


Where it is contended by a party who alleges himself to be the adopted 
son of another that the significance of descriptions in various documents of 
him as the son of his natural father oan be explained away, the explanation 
should be given by the party himself on oath, Kishori Lal v. Chunni Lal 172 
Penal Code, See, 198— Previous deposition, relovancy—Muvidence Aot. Seo. 145, 

In a trial for giving false evidence, the record of a previous deposition 
given by the accused is relevant and necessary evidence, Such record is not 
inadmissible under section 145 of the Evidence Act, which has no applica- 
tion to the case, nor because the actual vernacular words were not taken 
down. Goverament of Bengal r. Gaunco Mahto ts 878 
Penal Code, Sey. 193—Poerjury—Oriminal Procedure Oods (Act V af 1898), Booe, 

195, 834, 300, 537— Alleged false statemonts not giron in sanction—Sanction, appli- 

cation for notios to aconsed, prafudios—Chargo—Soreral statements, one charga 

— False ovidenco— Roading over deposition in the presence of the accused or Ais 

ploader—Several accused, only ons prosent—Admissidility in oridoros— Oaths 

TAN (X af 1873), Boos, 6, 183—Omission to administer oath to interpreter, effect of. 

Hold, (on a review of the authorities and a consideration of section 195 (4), 
of the Criminal Procedure Code}, that section 195 should be used in such a way as to 
giye the person, against whom sanction is asked for or granted, means of knowing 
precisely of what the alleged oriminal act consists. It is right, therefore, when 
sanction is sought or granted in respect of statements contained in along deposition 
that the particular statements alleged to be false should be specified. 

A conviction for perjary cannot be set aside on the ground that the sanction was 
defective, unless there has been tn facta “failure of justice.’ Where, therefore, the 
statements alleged to be false were set out in ful detail in the applicetion for 
sanction and they were also specified in the charge subsequently framed : 

Held, the aocused bad full notice of the oase against him and there had been no” 
failure of justice, 

The making of any number of false statements in the same deposition is one 
aggrogato cam of giring false evidence and ohirges of false evidence cannot be 
multiplied according to the number of false statements contained in the deposition. 

Separate statements in a deposition are not to be separately charged for under 
section 284, Oriminal Procedure Oode. 

Where the alleged’ false statements were giren in a deposition in a case in whioh 
there were twenty seven agoused persons and it was proved that it had bean read 
over in the presence of the pleader for ane of them : 

Held, the deposition was undoubtedly admimiblè in evidence as against that - 
rocused, and was also therefore admissible against the witness on his trial for perjury, 
Section 860, Ortminal Procedure Code, had not been contravened. 

The effect of the omission to administer an oath to the interpreter under 
séotion 5 (b) af the Oaths Act is to render it necessary for the prosecution to prore 
that the interpretation was made scourately. It does not make the deposition 
inadmissible, Bectlon 18 of the Oaths Act refers to omissions to sdminister oaths to 
interpreters and jarors as wall as to witnesses, 


6 
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Penal Code (Contd.) i 
Observations of Glover, J. in Q. v. Ram Boday (11) relied upon. 
i . Bakhal Chandra Laha +. The King Emperor ws” 690 


—— m Seo. $04 A—-Cousing death by rash or negligent aci—Nagligenose, what 
amcusds to—Oriminial Proosdure Codo, (Act V af 1888), Bee, §45—Compensation 
to widow, mother $:0,—sct XII of 1865, 
. Where two persons, well acquainted with fire-arma, go out shooting with a rifle 
sighted up to 100 yards and after setting up a target on the aide of a publio road, 
proceed to fire at it, against the light, and without the least circumspection with 
Tegard to the safety of others, and one of the bullets so fired hit and Killed a man: 
Hold, both were guilty under section BO4A, Indian Penal Code, It is not 
necessary to call in section B4 or section 107, as abetment of negligence must itself 
be negligenoe, 
The law on the subject is the same as that in England, ` - 


Under section 545 (b) of the Criminal Procedure Code, compensation 
can be given to any person who would be entitled to it under Act XIII of 
1855 wis, “Wife, husband, parent and child, if any,” of the deceased, 
The King Emperor +. E. H. Morgan ao wa 204 
, Seo. SOT-—Atiompe at merder— Liability jor adi PE KEN 
intended not happening —Anotdeni. | 
Where the accused, a young man of 25 and aooustomed to shooting, was found 


to hare fired at a person at a distance only of some six paces, the cartridge containing 
shot of about No, 6 sire : 


Held, he must have known that his act was very likely to oause death, Ifthe 
person shot at had died, the gocused would undoubtedly be guilty of murder. The 
fact that the back of the chair on which the victim was seated intercepted a number 
of pellets and thus avoided a fatal result cannot reduce the offence from one under 
section 307, Indian Penal Code, to one under sction $24, Indian Penal Code, 

If a person who has an evil intent does an act which is the last possible 
act that he could do toward the accomplishment of a particular crime that 
he has in his mind, he is not entitled to pray in his ald an obstacle interven- 
ing not known to himself! If he did all that he could do and completed ` 
the only remaining proximate aot in his power, he cannot escape criminal 
responsibility beoause the consequences which he expected to ensue were 
prevented from ensuing. Emperor e. Abdul Rahaman san ‘a 482 
Beo. 490— Cheating —Deception— Futontion—Tins when delicery is mado, 

Accused falsely representing himself to be the manager of an estate induced one 
G to borrow some money and pay it to him as advance of security money to be 
deposited for a post promised by him to G, He then put off G from Ume to time and 
at length when he was found out, he promised to return the money : 


Hold, the offence of cheating was completed as soon as the aconsed obtained the 
money by a promise which he knew he could not fulfil, 

“The fact that long afterwards the accused paid back under pressure, a 
part of the money, did not in any way affect his gam A The test of 


ee 





` 





Vor, TA] ©.  INDBX OF OAS. TAT 
Penal Code—(Contd.) 


criminality is what was in bis mind at the time when the munoy was given to 
him and whether he at that time intended to repay the mme, The King 


Emperor ». Debendra Pershad ssa 605 
Bee, 420—Ohcating —Neidence Act (1 of 1879). Baos, 14, 15—Intontion— 
` State of nizd—Moidence of tatention—Bvidence atto prorioks or smbsequent . 
acts forming ons serios of transactions—Admissibility of evidence, 





Accused was charged with deceiving one B by leading him to believe that he 
could secure an employment for him and with thereby induolng B to give him some 
money. Hvidence was given to shew that this transaction with B was one of a series of 
similar frauds practised by the accused upon various other persons: 

Hal, (on a review of the Hnglish decisions) that such evidence was admissible. 

Beotion 15 of the Hyidence Aot isan application of the general rule laid down 
< th seotion 14 and it {snot necessary under the section that all the acts should form . 
part of one tranmotion, but if they form part of a series of similar occurrences, moh 
acts may be proved, 

Where the particular transaction is one ofa series of similar frauds, 
evidence of the other frauds is admissible to prove the intention of the 
scoused in the particular oase, The King Emperor +. Debendra Pershad 610 


= Bea, 499, Exo G—Pleader, crom-examtning witnesses—Privilege 
—lInterest of cllent—Malice, exprews—Ralying on own knowledge— 


Bena Ads conclusion—Information inaccurate, Sos Defamation ius 259 
Performance, part—Laying out money by lesee—Specific performance, suit 

for, See Chota Nagpur Enoumbered Estates Aot, Seos, 7, 10, 17 ve 533 
Perjury, conviction for—Defective sanction —Failare of justice, Se Penal — 
a a a a T wardah w we 862 


Permanent tenancy, EAA Af nadha BEE ESS oe 
Where no question of a permanent tenancy was raised by the defendanta 

in their written statements or in any of the issues framed, the defendants are 

hot entitled, for the first time in second appeal to raise the question of elther 

a permanent tenancy or of a tenancy in the nature of raiyati holding at a 

fixed rate of rent. Mohabir Pershad ». Charles Fox s - 467 
Recognition by landlord of devolution of interest 

by succession and assignment—Payment of unaltered rent for more 

than half a century—Payment of chouth to landlord on transfer, Ses 








Tenancy, nature of ae oes .. si: ws -478 
Perpetual lease, grans of—Proprietor, if to bea party, See Chota Nagpur 

Encumbered Bstates Aot, Seos. 7, 10, 17 ae ms one 626 
managers power to grant, Ses Ohota Nagpur Rnoum- 

bered Hstates Act, Seo. 7, 10, 17 se ie eve si n 


Perpetuities, rule = See Chota Nagpur Rnoumbered Estates Act, 
` Bew. 7, 10, 17 . ms a sis “a ws 5B 
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Person entitled toacoounting, right of—Presumption—State. claims— ' ` 


Lapse of time—Asseta in the hands of executor or administrator—No 

account filed, See Exeoutor, if bound to render account asi 

to Banares—-Legal necessity, Bes Hindu widow—Sale S: 

Plea oe suit—-Subsequent mortgagee making priority, 

Ses, Mortgagee ., is vay 2 sé ey 
—— of Ba MEA TA power to refuse and try, Ses Confession .. 

—— withdrawal of—Ratry of plow. 

« -Sepdig, where a ples of ‘guilty’ is not accepted, a plea of ‘not guilty’ 

| ought to be entered before the trial is proceeded with Khudiram Bose 

5. The Emperor e. on 


Pleader, ‘Orose-examining witnese—Interest of client—Malice, exprass— - 


Relying on own aia ta conclusion—Information in. 
accurate, Bos Defamation .. ai ae 


Pleadings, construction of. f 
Pleadings, in this country should not be too strictly constrned, 
Chandramoni Saha v. HalijennessaiBibi ... 
Settled accounts when to be reopened or impeached, Se 
Accounts - tos oes e 
Police offloar—Contfession, debated Sethe to ‘ake down confession— 
Orimmal Procedure Goda, Seo, 164, Ses Confessions of accused eos 
Police, statement to—Admisatbility—Oriminal Procedure Gode, Seo. 162— 
, Bridenoe Ast, Seo, 157, See Oharge .. 
Possession—B8omb, found in baitakkhana ghur, Ss Oriminial Procedure 
Oode, Bec, 164 oe so ove os ree 


———--—, evidence of —Title, Ses Registration of name “ie as 


amana, restoration of, application by judgment-debtor— Decree for sale 
of mortgage property for a pert of the olaim—Appeal for the balance 
of the alaim—Decree absolute for sale pending appeal—Seale—Purchase 
by the decree-holder—oonfirmation—Original decree, modification of, 
on appeal—Order for pomession in favour of the decree-holder— 
Possession given to the doarep-holder—Absenoe of any, officer to 
redeem, Sø Res judigata om 
————r~ under, degree modified on doped maintained, Bas ‘Boo jndioata 
Patta signed by landlord only—No kabullat—Patts acted upon-—Contract, 
breach of, Bee Limitation Agt, Soh. II, Art, NG... < a 
Poundage fee, faflure to pay—Re-sale—Detayglter, purchase: by— Differenoe. 
of price, Set Civil Procedure Code, Beos, 298, 806, 808°... ké 
Preliminary decree—Partition suit—High Courts aetna 
appeal. to Privy Council, Ses Stay of proceedings 
= —, propristy, of—Appea] against foal decree, Boe 
Account, sult for ase e ~~ = 
Presidenoy Magistrate—Reoord of evidence—Failare to furnish security 
— Detention in custody—Beference to High Oonrt, Se Criminal Pro- 
. cedure Code, Seon, 110, 198 (2), 362... 





~ 78 


291 


259 


668 
91 


Yar, IK) | DEX OF GASES. 749 


Presumption—Bengal Tenincy; Aot, Seo, 59 ol. (2)—Interest in land 
demised, divesting e of all, effect of —Transferces, if trespassers— Payment 


ae urijform rent, for Ewonty years, Ses Bjeotment, sult for ... is abt} 
<, nolu usive—Record-of-rights, entry in, Sæ Noabad taldk . - 365 
ih toate, Tae Oe ait Construction of statutes aoe 271 





ermandént tenanoy—Rocognition by landlord of  deralutfon 


sat ioe eve and assignment—Payment of unaltered rent 
in ie lt 9, antiry—Peyment of ooh to landlord on‘ 


tae Bee’ Teriansy, nature of .., 475 
; > Person entitled to accounting, right. otli of lime, Sos 
“hiedabse, iF bognd, to render aooount be 888 


= Febuttal bi —bBengal Tenanoy Act, Beo, 108 B an " smbaded = 

Faota antooodent to > publishing, if admisible in bas: See Record-of- ` ~ 

rights ên zi me 284 
==, Sod Verbal gilt o. on mirigo alon ‘a sit 
Previous Contistion—Snbstantive evidenco—Blement tn djala | n 
"* of time to be bound down, See Oriminal Proceduré Oode, Seda, 110, 198 

(2), 862 a sis sas 43 
Previous proceeding, lai to, Sas Charge to je m sd 880 
Pritmogeniture, rila of—Famtly ouston of succession by lineal primogeniture, proof 
. of Landed tenures in Outtach—Chowdhuri, moaning qf. 

For the purpose of establishing a family custom of suocedsion to an estate; thd 
evidence must be clear and unambiguous; and thd evidence must not fail to giva to 
«tho alleged custom the character of certainty, whioh is essential to its validity. = 


Where the eridenoe showed that the office of Okoidkuri was held ander gicoes- 
‘sive native Governments, for many generations by ¢ member of the family, dnd lands 
were assigned to the holder of that offloe as a part of his remuneratibn, but tha giant 
was of an offiòe only, and to an individual, to be held during good behaviour dnd the 
office was-not necessarily heritable : - 


TT The evidenôe was not olear and unambiguous and that 16 fell far short of establish. 
“ing the olaim of the eldest branch of the family during the period of native rule, 
Ai As regarda the period subsequent to the British aoquisition of Orisea in 1808, the 
_eridenoe showed that whenever the holder of the estate died leaving more than ons 
‘gon, the right of the eldest son was challenged in the Oourts and the litigation 
invariably ended in a compromise under which thé younger sons obtained a share 
af the estate very muoh in excess of the maintenance, to which had the custom 
existed, they would have been entitled : 
Hold, that the evidence entirely failed tò give fo the alleged oustom af 
* ptooensioh by Hneal primogenitare the “oharacter of certainty. Rama 
Kanta Das Mahapatra e Chowdhuri Shamanand Das 
Paharaj Bidyadhar Bhuiyan Mahapatra ... P 497 
Principal and agent—Death of primatpal—Agenoy, termination of—Lmit- 
ation Act Sch. IL Art, 89—Period from which lmitatlon runs, Sas- 
account, salt for ae ase 107 
` ——— death of —Prinotpal a sick katiy, kerihakion of —Limtten 
tion Aot, IL Soh, Art, 89—Period from which Hmitation runa, Boe .. 
Acoount, suit for es, itn a te atia Pl Adee oe ADT 


+ 
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Printing press, Confiscation, Sas News Papers Aot wah T 144 
Priority—mortyays decree—Decrse for arrears of reni— Bala held subsoquontly — 
Porttion of purchascr—DBengal Tenancy Act (VLIT af 1885), Secs, 65, 167—~ 

Transfer of Property Act (IV ef 1882), Beo. 73. 

The purchaser in execution of a rent decree has priority over the purchaser in 
execution of a mortgage decree. 

A mortgages obained a decree upon his mortgage in May 1900. In June the 
landlord of the mortgagor filed a suit for arrears of rent, the suit was decreed and 

the property sold in execution in September 1901. 

In 1904, the mortgage decree was executed and the purohaser in exeoution claimed 
to hold the land in preference to the purchaser In execution of the rent-deoree, who, 
had served a notice under Sec, 167 of the Bengal Tenancy Act: 

Hold, the purchaser in execution of the rent decree was entitled to hold 
the land free of enoumbrances. Gopinath Mahapatra +. Kashinath Beg. 24 
Subsequent mortyagee—Plea barred tn subsequent suit, Ses 





~ Mortgage he oe T 78 
Prior mortgages's lability to disolose—Suit by saberia E 
Prior mortgagee party, Soe Mortgages .. ate a 78 


Privilege—Pkader, oross-examining dira Tabah of clisnt~—Malfos 
express—Relying on own knowledge— Bonafide oonleusion—Informa- 


tion inaccurate, See Defa mation aes sig 259 
Probate and Administration Act, Beo, Tt epinio of estate at 
testator, Sse Exeoutor, death of © = TA ees 383 





: Soe. $3 Grant of Letters of Administration 
on intestacy—GH/t for maintenance—Natwre of gift.. 
Letters of administration oan be granted under seotion 28 of the Aot, only when 
there has been an intestacy. 
It cannot be said that a gift for maintenance is necessarily a gitt of a 
life estate and that at the death of the donee there is an intestacy as regards 
the estato of the original devisor. Mohim Chandra Moulik +. Saraju- 
bala Gupta . 576 
, 500 90-—~ Permission to administrator to` aliskais 
—Ketato fully edmizistered— Widow as ewecstrie—Li/s sstate—Maintenanos, 
Section 90 of the Probate and Administration Act bas no application where tha 
estato has been fully administered, all the debts collected and all legacies paid. 
It cannot be said where the widow is herself the administratrix that the 
estate is charged with her maintenance and that therefore till her death, the 
estate is not fully administered. Lakshmi Narain Chatterjee s. Nanda 
A Rani Debi -- o 116 
— Secs. 91, 146, 147—Purohase by 
axecntorin execution sale for costs against pome of the legatees—Partics 
at arms length, See Executor, power of ys 883 
Probate, grant of— Conditional grant—Agrosment te sotils Jamily disputes—Sukject 
matier af swit—Consideration— Coercion and fraud — Onus—Validity of agresment 
to settle—' Pardanishia’ lady, position of—Ten—' Foee’—Oonsent—Logal advice, 
spyortunity of having—Snocesrion Act LX of 1885) Sec, 167— Election, 
There was an application for probate of s will, which was contested. Subsequently - 
thb parties oame to terms and executed an agreement settling their differences, The 


ee 
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Probate—(Oontd, ) or. a NA = Se 
Probate Court tn granting probate declared “ that administration of the property and 
credits of the said deccased, and in any way concerning his will and codicil- and 
rocording to the agreement aforesaid ” was granted : 

` Held :—This was most unusual What ought to have been done was to grant 
probate after proof of the will in common form and the agreement recorded with the 
deores, so that the terms of the agreement might if necessary be enforced by sult, 
There can be no suoh thing as a ‘ conditional ’ or ‘ amended’ probate. i 

But because this erroneous procedure was followed, it cannot be sald that the 
agreement was roid, When all the parties beneficially interested under a will consent, 
they oan agree to dispose of the estate ina partibular manner when it reaches their 
hands. In sch a case they are really dealing with thetr own property. 

The fant that an irregular mode was adopted to give effect to what if properly 
carried ont, would not have been illegal, cannot make that*which is otherwise legal, 
legal. 


Mistake in law is not a ground for setting aside a compromise, but there must be 
an absenoe of all fraud and misrepresentation to make the compromise stand. 


But in order to prove fraud and misrepresentation it is not enough to shew that 
a claim set up by the opposite party was not well-founded, it must also be proved that 
he knew that he had no real claim, 


It would be altogether unsafe to infer that ifin a family arrangement a claim is 
given up, the claim must necessarily have been unfounded. 


If person alleges that he or she was indnoed to do a particular act which he or 
Bee Np hayo done otherwise; buh kot pacare, pah has parky mnst kiye eykignos 
that it was such pressure which induced theact, _ o 

The protection given under the Privy Council decisions to ‘ Purdanishin’ ladies 
is given to people who are really kept in seclusion and have little or no commerce 
with the outer world. It ie the protection offered to weakness and ignorance, The 
test is whether the lady understands what she is doing and whether she has had 
competent and Independent legal advios. a à 

In cases of family arrangements, the consideration is not the sacrifice of any right 
bat the settlement of a dispute and the Court does not in such cases consider narrowly 
the quantum of consideration, Equity leans towards the maintenance of family 
arrangements, 

Where the party disputing the validity of a bequest does not claim as his 
own any property that the testator has disposed of, no qnestion of election 
' ander section 167 of the Bucoession Act, arises. Kamal Kumari Debis. > 

Narendra Nath Mukherji ens 19 


Procedure, irregular— Legal, if wa out—Lllegality, See Probate, 

_ grant of ~ 5. .. ni . “49 
Purchaser, position of—Rent decree—Mortgage decree, See Priority ii 34 
Purchasers right to prove what passed at the sale, See Sale certificate... 848, 
Purdanishin lady, {lterate—Knowledge of recital, See Deed ... ae 172 


Rateable disiribution—Realistion—Amets, if to be attached, Sæ Civil 
Procedure Code, Becs, 395,088 - me ona ‘se see 210 
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` 


Realisation—Rateable distributlon—Ameta, if to be attached, Aw Olivo . Ai 2 
Procedure (ode, Secs, 895, 623 eae sie ne ese 819 
Reoetver, sappotritment of, for mánagement of mortgaged eee na 
Removal of a person not a party td the suit—Test, Ses Civil Procedure rast 
Oode, Bec. 508 vad ~~ rey oon ee NG 563 





=~, appdintinéht, when coinplete, es Givil Proeedute Code, Bea, 503 bes: 
w, pêmemlon of—Ìden previously koyulred in good faith, Ses Divil 


Procedure Code, Bec. 508 .. a sah Se we BBB 

Title to pomession when acarnes—Appointment of Receiver if i 

_ when complete, Ses Olvil Procedure Oode, Seo, 503 aes ies _ 568 

Beoital, collateal, when admissible, Sse Deed in tr ba 178 
———— knowledge of—Tamlfimama—LlUterate purdanishin lady, See | 
Recognition, cxprese—Judicial constructlon—Legislature, intentlon— - 

correction, absence of, Ses construction of statutes ies wd 271 


Recording of confeaston~Formal questions, if to be recorded—Oohfession, 
admissibility of—Prejudice—Narrmative form—TIrregularity—Oriminal 
Procedure Code, Seo. 588, Ses confessions of accused ty ee rae 55 


Record of rights, entry ia, presumption—Bongal Tenancy Act (VIII of 1886), Beo. 

108 B—Antocedont ocidenco—OMitti bandobasti, entry based on, if to be proved. 

s Evidence of facts, documentary and otal; of a date prior to that of the publica- 
cation of the record of rights, is admissible and should be taken into consideration 
.in determining whether the presumption under section 108 B of the Bengal ER 
Act as amended has been rebutted or not, 

The faot that an entry was made in the record of rights is not sufficient 
to Bare the person relying on the entry from the necessity of producing and 
proving a ohitti bandobasi on which the entry was based and by which he 
held settlement asa raiyat. Sheonandan Persad Sukul r. Bacha Raut 284 





— , entry in, if conclusive, See Noabad taluk ... We 265 
et oe ——Mandari Khont Kattidari lands—Entry conolosive . 
Buit so correct, if les, See Chota Nagpur Tenancy Act, Sec. 164 rr 88 


"“Bodemypilon snit—Aecownting, principle qf—Kathina lease by mortgages. 

After the execution of a mortgage, the mortgagecs executed a hethina lease in 
favour of the mortgagor The conditions of the katkine were that tho plaintifs, the 
mortgagor, would remain’ fr possession, pay Government revente, pay’ also- to teki. 
selves Bs, 268 as-Aug-afiri, and pay to the mortgagees Bs, 875 as kethind rent which 

“would include the interest ris, Rs. 800’ payable on the principal amount, The 
plaintiffs remained in possession of the land for 4 years without paying any thing: as 
-hathina rent, alter. which the. mortgagees took possession. The plaintiffs then 
_ brought a sult for redemption : ‘ om ents 

Held, that in taking the aoocunt the: ‘mortgagecs were entitled to interest 

Bs. 300 per annum, with interest at the rate of 12 per cent per annum anc 
not the profit. Rs,.78, for the period of 4 years when the plaintiffs were in’ 

~pemession,, but the, plaints, would get Re. 36% as kyg-afiri with annual |, 
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Redemption suit—(Coxrd, ) 

interest for the period they were ont of posession, Bs, 265 should be 
deducted ‘annually in the first instance, from the som of Ha, 1,200 with 
such‘interest as might accumulate on it at the rate of 12 per cent. per 
annum ; when the sum of Ra 1,200 was paid off by deductions of Bs 285 
pet annum, this sum is to be deducted annually fom the principal ‘amount 
and interest caloulated at the bond rate. Nandu Sahu + Ram 


LakhanSingh a 638 
Reference to High Oourt—Conslderation on merits, Ses Oriminal Pro- 
cedure Code, Sec. 87 is Pgh n ie =. 688 
——-—— to High Oourt—Jury’s verdict not peryerse—Interterence on 
` taote, Bes Oriminal Procedure Code, Beo, 807 vis 57 e, 482 
Reformed land gottled with stranger, if eviction, Sse Bent, suspension of ., 678 


Registration of name— Possesion, evidenoe of — Title. 
The registration of name under the Land Registration Aot is eridenoe of 


possession but not cf title of a proprietor so registered. Shyama Sundari 3 
Dasya v. Mahomed Zarip ae 9 


Regulation XLX of 1793, Seo, 2—Rent-free grant before, 1705— Deoenmal Sotilemani 
— Roni, assessment af— Bacumbrance—Rerenus Sale Lao, Seo, 37—Purchaser at 
Revenues Salo— Eahanooment of ront, 


A grant of land rent-free was made by a semindar to a certain person before the 
aoquisition of the Dewani. Since then the grantee and his heirs had been in possession, 
The village was amessed with revenue in 1778 and the revenue was not altered in the 
Decsnnial Settlement : 


Hold, the grantees were not protected by Beo. 3, Reg. KIK of 1798 and wera not 
entitled to hold the village as revenue-free or rent-free, 

Hold further, n purchaser at asale under Aot XI of 1859 of the xamindart 
could not avoid the incumbrance, Sec 87 does not avoid encumbrances of 
every kind, Nor oan the purchaser enhance the rent, as the land was 
comprised in a tenure existing from before the time of the Permanent = 
Settlement. Brindaban Behari Lal e. Bhawani Bahal .. w hg 


Relovancy—Previons deposition, of accused, 84. Indian Penal Coda, Beo. 

198 Pn Ses 878 
Relief claimed larger than tacts ret Ki prantadidn ‘oa prawo. 

Sea Oivil Procedure Code, Seos, 84, 288,578 u TA 028 
Paningal e aias aas oi apelo airi pesto igs! Agent a 362 
Rent paid wader void: lease, afo of, 


——, decree for—Oo-sharer landlord—Exeontion portei position of, See 
Landlord and, tenant os ry 16 nee 472, 


“—-—, sult for—Previoys, title, suit, compromise in—Sult inter partes, Sse 
compromis decree, admissibility of .... wen a vee 18. 
Per Dosa J.: A Ipase. obtained by fraud is only voldgble by the lessor angi not 


void ab initio, It is valid and binding between the parties until tt is avoided. When, 
tent is paid under z void lease, the payment of rent is not referrible to the lease at 
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Rent—(Oonta.) 

all, but is a distinct and independent act which proprio vigore establishes a tenancy 
by legal implication, When, however, rent is paid under a voldable lease, the payment 
of rent is under the lease and is in satisfaction of the recurrent obligation arising out 
of the legal relation oreated by the lease. Bo long as the legal relation is not dissolved, 
the obligation to pay rent continues, On the other hand, as soon as that relation is 
determined, the obligatien to pay rent which is dependent on the continuance of such 
relation ceases and the payment of rent made in fulfilment of suoh obligation must 
thenceforth necessarily cease to have any legal affect. Hence if a lease is cancelled on 
the ground of fraud the lessee cannot resist deliyety of possession of the demised 
Iand to the lessor on the ground that, despite the cancellation and delivery up of 
the lease, there is yet a subsisting tenancy outstanding which entitles him to retain 
possession of land until suoh tenanoy is determined by proper notice to quit. 

Por Richardsen J: Money paid for rent under an invalid lease may be 
regarded as money ‘paid on acoount of mesne profits H. Mathewson ~». 

Sri Sri Ram Kanai Singha Deb wi A 598 
— susponsion of—Feviction by landlord—Diluvien—Reformed land settled with 
stranger, if eviction, 

The rule that if a tenant has bean evicted by his landlord from a part of the 
demised premises, the entire rent is suspended, is not applicable to the case where a 
tenant loses posession in the first instanee by reason of an aot of nature (6,9. the 
action of a river) and subsequently upon reformation of the land the landlord settles 


it with a stranger. 
The principle on which the rule is besed explained. Raf Charan Shar 
. Marumdar +. The Administrator-General of Bengal ie 578 
——- Suspension of, for eviction from part of demised land—Hviotion by 
- landlord—Mala fides, Sse Deed, construction of .. sie si 585 


-— Suspension of, for want of posssesion—Landlord, if bound to put Ms recalcitrant 
tenant in posssssion— Lessor, if bownd to put lemes in possession —Trangfer of 
Property Aot, (IV of 1888), Sse, 108, OL (b), l 
A vendor is bound to give peaceful possession to his vendee, Bo also as a 

general rule, the lessor is bound, on the lessee’s request, to put him in possession of 

the property, 

But where on the sale of a tenancy, the tenant oaused the sale of his 
property to be ect aside and was atliberty at any time to go back to the 
posession of his lands and was in faot invited to do so by the landlord, and 
there was nothing to shew that the landlord obstructed the tenant fn any 
way, it was the duty of the tenant to take back his lands for which he had, 
virtually, brought an action, and if he did not do so, though formal possession 
wes taken through the Court the landlord was not bound to put his 
unwilling or recalcitrant tenant into possession of his holding before suing 
him for rent. Gopal Uhandra Maity v. Chowdhury Krishna Chandra 


Das Paharaj ak 595 
Rent Suit—No rent found due—Land declared liable to pay rent—Matter 
Incidentally in issue—Oivil Procedure Oode, Sec. 18, Ses Ras judicata ... 408 


Representation ‘of estate—Probate and Administration Act, Sec. 11, Ses 
--’ Jixeontor, death of ves eee mee gan aki 883 


Von, IX.J INDEX OF OASES, ` 755 


Representative — Civil Presedwre Code, 800, 244—Infant momber of joint Hindu 
Jamily born after mortgage deores, if a proper party— Mitahthera Schoel—Iufant 
bern three ysare before application for exccution—Mortgage decret, if binding on 
the infant, A 
The term ‘representative’ as need in section 944 of the Code of Olvil Procedure 

(Act XIV of 1883) means not merely the legal representative in the sense of the 

heirs, executors or administrators, but includes any representative in interest, that 1s; 

any transferee of the interest of the deoree-holder or jadgment-debtor, who so far 

as sugh interest is concerned, is bound by the decree, i 


To determine whether a particular person isa representatire of a party to the 
` mit, the two tests to be applied are, &rat, whether any portion of the interest of the 
decree-holder or of the judgment-debtor, which was originally vested in one of the 
parties to the suit, has, by act of parties or by operation of law, vested in the person 
who is sought to be treated as representative, and sscordly, if there has been a 
devolution of interest, whether so far as such interest is concerned, that person 
is bound by the deorea, H 

` Where the entire interest in the properties mortgaged is vested in the original 
judgment-debtors who are parties to the mortgage suit, and a son of one of the 
judgement-debtora, a member of the joint Mitakshara family, is born after the 
mortgage decree, the immediate effect of his birth is that the aggregate of rights 
then vested in his grandfather, his father and His two uncles, beoomes vested in him 
conjointly with them. By reason of the birth of the son, there is a transference of 
interest in the aye of the law, To the extent of this interest, the son is a representa» 
tive af one of the parties to the suit, namely, his father, It is, on principle, strictly 
analogous to that of the transfer of the equity of redemption of the judgment- 
debtor, in whole or in part, after the mortgage decree has bean made, 

The purchaser’ of a fragment of the equity of redemption after the deoree, is 
a representative of the judgment-debtor, whether he aoquires his interest under s 
private alienation or by a judicial sale. 

The son is also, to the extent of the interest acquired by him by birth, bound 
by the mortgage decree made before his birth. A son cannot object to allenations 
validly made by his father before he was born or begotten because he could only by 
birth obtain an interest in property which was then existmg in his ancestors. 

Asin the oase of a mortgage sult, the Hs continues after the decree nisi and the 
doctrine pf lis pendons is applicable to proceedings to realise the mortgage after the 
decree for sale, the son, who, by reason of his birth subsequent to the mortgage 
decree, acquired an interest in the mortgaged properties would be bound by the 
proceedings in execution though not brought before the Court, ; 

But even though ho may be so bound, the mortgagee decree-holder is 
entitled to trent him as a representative of one of the parties to the mit 
and to being him before the Court with a view to avoid possible disputes > 


and complications in future. Ajodhya Roy *. Hardwar Roy ~ 486 
Re-sale—Poundage feo, faflure to pay—Defaulter, purchase by—Difference 
of price, Ses Olvil Procedure Code, Secs, 208, 806, 808 ea oe 115 


Re-settleme n¢—Inclusion of land in talukdar’s tenure, Ses Noabad taluk 965 
Preferential right of former holder to settlement, Bas | 
` Noabad taluk : is 5 fae ak Saas A - | 


‘ae anaman = 





b 
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Res judioata—Ciril Procedure Code, Seo, 18—Swit for recovery of possession of lands 
—Admisibility in ovidence of previous judgment upon question of titl—Debwiter 
sstale— Representation, affect of, of a person placed in possession by a shebaii— 
Eetoppel—Land common io the two litigations and lands, outside the former 
littgation— Decision, effect f— Beidonoo Act (I of 1878), Bso. 13. 

Successive sAsbaits form, in effect,a continuing representation on ‘thé property 
of the idol, 


A judgment, not tainted by fraud and collusion, and passed in a suit, in which the 
estate was properly represented, though not in the name of the shebett, and in which 
the necessary and proper issues were raised, tried ‘and decided, would operate as 
tes judicata in regard to property common to the subsequent and previous tigation. 

A person placed in possession of the dabutter estate by the shsdeit for the time 
being, and authorized to deal with the property for the benefit of the endowment, may 
be taken to have represented the estate, and it would be contrary to sound legal 
principles to hold that the same man should have to prove again snd again in success 
ive suits that the piece of land held by him as his own did not form part of the 
dobutter estate ; and a decision passed in a previous suit brought in the interests of all 
future sucecesors to the shebaltahip consequent on the jural relation between the ofice 
and the land is binding on the successors. 


An estoppel may be binding notwithstanding that the suit which raises it relates 
to a different property. 


For purposes of res judicata, it is not essential that the subject matter of litigation 
should be identical with the subject matter of the previous suit of which the adjudi- 
vation is made the foundation, 


A decision as to boundaries between disputed lands in a previous mit is not 
conclusive in subsequent litigation in respect of other lands, although in the previous 
tigation the boundary Hne between the two villages concerned had been incidentally 
ascertained. 


To ascertain the precise scope of the former litigation and to ascertain’ the 
question which was ralsed and decided, reference may be made not merely to the 
decree but also to the judgment, and, if need be, to the pleadings themselves, 

The determination of the boundary between two parcels of jand may 
very well have an important bearing upon the question of boundary of an 
adjoining parcel. The decision in a previous suit would be admissible to this 
extent namely, to shew that on that occasion the title whioh is subsequently 
asserted was alleged ; on this ground alone the previous judgment would be 
admissible under section 18 of the Evidence Act, Raja Ranjit Sinha 

Bahadur v. Basanta Kumar Ghosh... Pate ase 597 
Res judicata—Ctwl Procedurs Gods, Bas, 18, Kapi. 9—Defonce which ought 
- te haw boon raised, ; 

If the affect of the decision in a former mit is necessarily inconsistent 
with the defenoe that ought to hare been raised but has not been raised, that 
defence must under section 18 of the Oiril Procedure Oode (Act XIV ot ‘ 
1882) be deemed to have been finally decided against the person who ought -- - 
to have raised it. Mahim Chandra Sarkar v. Anil Bandhu Adhicary ` `- 368 


a e 
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Res Judicata—(Coxtd. ) g 
—Olell Procedures Code (Aot XIV of 1883), Seo, 18— Matior incidentally 
“dn ismus in provions swit—Rent Swit—No rani found duc—Land declared liable 
to pay ront, - 
Abe pelana kg lobes ice card cal wilh erage for the par. 
ticular period is due. Where ina rent sult, the sult was dismissed as no 
amount was found due by the defendant to the plaintiff, a further declara- 
tion by the Court that the land was held subject to payment of rent was only 
incidental and oould not operate as resfudicata in a subsequent suit 
taterpertes for amemment of rent Harihar Pande o. Chowdhury 
j Karamut Hossein ay 428 
—Deores for sals of mortgaged property for a part of the olaim—Appoal 
for the balance of tha clain—Decres absolute for sale ponding appeal—Sale— 
Prurchass by ths deorse-holder—Oonfrmation—Original docres, modifoation of 
on appoal— Order for possession in facowr of the docros-holder—Possemion given 
to the docros-holder—] udgment-dektors’ application for restoration of poassssion— 
Absence af any offer to redeem, 


- A deoree for sale of mortgaged property was passed in 1900 and pending an appeal 
by the deocree-holders on the ground that the amount decreed was inadequate, an order 
absolute for sale was made in 1908, whereunder the property was‘patup for sle in 
1908 when i was purchased by the decree-holders appellants, They were put into 
possession under an order of the 18th April 1004, In January 1904, after the sale was 
confirmed, the High Court in appeal against the original decree of 1900, modifed the 
decree in appellante’ favour and directed the respondents to pay the whole amount 
adjudged within six months, and in case of default, the property would be sold. In 
May 1904, the respondenta claimed restoration to possession by setting aside the sale 
of 1908, which was allowed by the High Oourt. Onappeal against this last decision 
of the High Court, 

Hold, thet the order under appeal was inconsistent with the order of 
April 18, 1904, against which there was no appeal, and which onght not now 
to be treated ss null and void ; and that the posession of the auction-pur- 
chasers could not, therefore, be disturbed, the more so in the abeence of any 
offer from the judgmentdebtors to redeem. Ram Golam Bahu + 

Barsati Singh aso 168 

, general principles of— lett Procedure Ooda (dot XIV af 1859), Secs, 

844, 376—Re-cpsning questions already decided, if allowable, | 

Where a question has been tried and determined under section 244, 
Ctvil Procedure Code, it cannot be re-opened under section 276, merely because 
the assignee from the Judgment-debtor has been made a party. It is res 
judicata, Tho decision is binding not because of section 18, Civil Procedure 
Code, bat under generat principles of law. Umesh Chandra Singha ». 


Madhu Sudan Khamkat e 856 
, Seo Landlord and tenant .., oe sot roy m 
—procions decres for ront, 


The decree in a previous rent sult for a certain sum claimed for a certain 
i period, whioh did not decide the questlon of the rate of rent, is not . 
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Ree judicata—( Contd.) 

res judicata in a subsequent suit, Maharaja Manindra Chandra 
Nandy t. Upendra Chandra Hara on B48 

Revenue Sale Law, Se. 2 —Holding on whioh revonxe was amassi at Permanent 

Settlemsai— Annual jama—Daie fer payment faod by Board ef Revexne— 

Settlement manual, Pert ILL Chap. XVI, Rule 7, 

Where the annual jema for a holding is fixed for payment by the Board of 
Revenue at a certain date, it is moant that the jemafor the current year is payable 
on that date instead of on the Ist day of the financial year as would be the case 
ordinarily under Rule 7 of Part II, Obap. XVI of the Settlement manual, 

Bes, Bof Act XT of 1859 has no application to annual jamas of tenure, 


Haji Buksh Ellahie +. Durlay Chandra Kar a any 841 
$e Boo, 97—Pyrochaser—Grant, rent free, before 1765— 
Decemnial Settlement—Rent, asseamment of—Kncumbranos— Enhance- 

-~ ment of rent, See Regulation KIK of 1798, Seo. 2 si sie 119 


Revenue Sale—Purchaser—Grant, rent free, before 1765—Decennial 
Settlement—Rent, assessment of—-Bnoumbrance--Enhanoement of rent, 


+Revenus Sale Law, Seo, 37, See Regulation XIX of 1793, Bec, 3 ae 119 
Reversioner—Oosts, decree for, against Hindu widow, Sæ Hindu widow 
Revislon—High Court's power of interferen ce—Bateablo distribution, Bee 

Civil Procedure Code, Becs. 205, 622 .. vee ase iva 310 


Revivor and soire fasias, law as to. 

The law as to revivor and seire facias considered and explained. 
i Jogendra Chandra Roy ». Sham Das .. F 77i 
Revivor of juigmont— Legislature, intention of— Limitation Act Sch, II, Art, 180. 


In using the term “ revivor of judgment” in Article 190 of Schedule IT of the 
Limitation Act (XV of 1877) the Legislature had in view the procedure embodied 
in section 216 of the Code of 1859, and section MB of the Oode of 1877, the object 
of which was to give notice, so as to prevent undue surprise, to s fudgment-debtor 
where more than one year had elapeed between the date of decree and the application 
for exsoution or when the decree was sought to be enforced against the legal repre- 
sentative of the party against whom the decree was originally made. 

The statute of limitations to which the judgment is subject, ceases to 
run upon s revivor of judgment and timernns afresh from the date of the 


revtvor. Jogendra Chandra Roy * Sham Das .. sik te 871 
Bight of way—Immovable property, Sse Civil Procedure Oode, Beo, 44, 

Bule (a) oe ose u i en ave 886 
—— to correct acoount—Pleadings, Sag Account ... sa oe 183 


Bale, arvidance of— Purchaser, power to beooms trustes— Tast, 

A Bale is not to be avoided merely because, when entered upon, the purchaser had 
the power to become the trustee of the properties purchased, as for instance, by 
proving the will which relates thereto. 2 

The true test to be applied in cases of this description is to see whether 
the purchaser used his position in such a way as to render it inequitable that 
the sale should be upheld. Baroda Prosed Banerjee « Gajendra Nath . 

Bansrjee or, ve 888 
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Bale—(Ovxid.) 
—— by Widow, partially invalid, effect of, foe Hindu widow—Sale  .. 488 
———- Limited and qualified interest—Test—Real nature of debt, Ses Hindu 
widow—Sale ... ase oo see ~ fas 458 
—— under the dtrootion of Court, principle to be applied to, See Ten 
Contract Act, Seos, 18 ol. (3) and 19.. ves pn & 165 
Bale Certificate, grant of, no obstacle—Defenos of title no bar under Beo. 
244 0. P. 0., Bas Civil Procedure Code, Secs, S44, 316 z ~ KA 
4 creates or proves tiile-—Purchasor’s right to prove what passed at 
the sale. 


A purchaser of immovable property at an auction sale can ostablish 
his title by evidence Independently of the sale oartfloate, as a male certificate 
does not create ttle, but is merely evidence of title, Braja Nath Pals. 


Joggeswar Bagchi te a ~ s 846 
Sanction, meee aL conviction for-—Faflure of justice, See Penal s 

Code, Beo, 198 .. S 4 ass sie se 620 

Boire faciar, See Revivor sae ies u eee 371 


Second appoal—Zongal Tenancy Act (rai gr tits, Beos, 105, 106—Jurisidiotion— 
Special judge—Sottlemont Ofieer— Land outside district but recorded in Colleo- 
torete books of the distriot— Irregulerity in intermediate proceedings, not material,” 
A second appeal may lie in a proceeding under section 106, but there is no right 

of seoond appeal in a proceeding for settlement of rents under section 106 of the 

Bengal Tenancy Act, 

` Where the Settlement Officer aa well as the Special Judge tried matters coming 
under sections 105 and 106 of the Bengal Tenancy Act without discriminating them 
tn their judgments, a second appeal lies. 


A Special Judge has jurisdiction to hear appeals from the decision of a Settlement 
Officer in his district regarding dispute and settlement of rent relating to land outside 
the distriot but included in an estate recorded in the Collectorate books of the district. 


The officer who entertained the dispute regarding settlement of rents 
having jurisdiction to do so, and the final orders having been pamed by a 
person competent to do so, the irregularity in the intermediate proceedings 
not being material, did pot affect the jurisdiotion of the Settlement Offloer 
who peseed the final orders. Kali Kishore Pal r. Gopi Mohun Roy 


\ Chowdhry ah 574 
— Defect of parties— Objection raised in first court but 





given up in first appellate court, See Parties, defect of avs ine 92 
Document, construction of, when a proper grovad, 
The misoonstruotion of a dooument is not necessarily a ground for | 
second appeal, unless the document is one which is the foundation of the 
suit being in the nature of a contract or document of title, The more frot 
that some portion of the evidence is in writing and the judge makes a 
Wike na ie acan ng On He Sees Ae ee eee Meena ere 2 
Dursun Singh+. DurbijoyBingh =) 68 
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Security, failure to furnish—Detention in To aea to High i 
_ Court, See Oriminal Procedure Code, Beos. 110, 138 (2), 383 .. a 489 
Security for agati ta Prity Cowncil appeal— Government ee Nete— High 

Court Rulss, Appoilats Side, Part LI, Ohap, IV. Rule XX. 

The market value of Goverment Securities given as security for respon- 
dent's coste in an appeal to Privy Council must be Bs.'4,000 on the date of 
their deposit, Chutterput Singh r. Moharaj Bahadur ats a 550 
Seourity for costs in Prity Cowncil appeal—Govermment Promissory Noto—High 
'  Oowrt Rules, Appellate Side, Part LI, Chap, IV, Rule XX. 

The deposit of Government Securities for respondent's costs in an appeal 
preferred to his Majesty in Oouncfl, of the nominal value of Bs, 4,000, is 
sufficient within the meaning of Rule XX, Chap. IV, Part II of the High 
Court Rules, Appellate Side, Bibi dolan Kumari Saheba +. Ganesh 

Chundra Mitter was, as ‘Ay 560 


Bervice of noice in Bngland, how to ihe Panak 

The service of notice of appeal to the High Court was made over to the 
&ppellant’s pleader for service on the respondent through an agent to be 
appointed for that purpose, as the respondent left for England and his where 
abouts were unknown and could not be ascertained on enquiry, Satis 

Chunder Mukerji». Col. A. R Porter ... 
Bettled Accounts when to be reopened or impad Piada Bes ar 

Account Sas 188 
Bettlement Manual, Part 1, Ohap. XVI, Rule 1— Holding aioe E 

Revenue at permanent settlement—Annual jama—Date for payment 

fixed by Board of Revenue, Ses Revenue Sale Law, Beo. 2 ... B41 
Roguletion—Notioe—Talukdar absent at the time of final rät, 

See Noabad taluk ase vee os oes 265 
Shebait—Bepresentation—Idol’s property, Ses Res judicata on ni 597 
Bignature—Confeesion—Legality, See Confessions of acoused ... ed 55 
Bon’s liability for mortgage by father—Mitakshara family—Assets Sos 
. Tranatet of Property Aot, Seo. 90 ... ~~ ow 5 
Specific performance, Suit for, ora refund of earnest money—OContract 

not enforoeable—Consideration, failure of—Date of its faflure—Limi- 


È 





tation Aot, Soh, D, Art; 97, See Contracts to execute Sale deeds e 5a 
, suit for—Part performance—Laying out money 
by lessee, See Ohota Nagpur Encumbered Estates Act, Beos. 7, 10, 17 ... 523 


Specific Relief Act, Seo. 56—Maginrate’s ordsr—Deolaration, swit for. 

. A suit for a deolaration that the land on which the plaintiffs house was 
built belonged to him and was not a public road and for the withdrawal of 
an order issued by the Magistrate directing him to demolish it is not barred 
by section 56 of the Specific Relief Act. Jagannath Saha v. The 

Chairman on behalfof the Commissioners of Berhampore 


Municipality m- 288 
————, Ben, 57 ilus, (d)—Negatiye covenant in an agreement to 
serre, when implied, Soe Injunction .. ove 190 


Btamp duty, exemption Irom Attörney—-Advoate- Enrolment tea, Bes 
z Indian Stamp Act, Beo, 53 (a) Boh, I, Art, 80 (a) = sé 631 
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Statement, admissibility of—Questions inquisitorial or in the nature of 





crom-examination, Ses Confession of acoused ... aD 55 
to polloe—Admisalbility-—-Oriminal Procedure Code, Beo, 182— 
Hridenoe Act, Sec, 157, See Charge . dee 199 
Statute creating special right, conaithotion of—Formalities, “i Indian 
Arms Act, Beo, 25 ss i as i5 s 208 


Stay of proceedings—Preliminary doorso— Partition rakaning appeal to Privy 4 

Oouncil—High Courts jurisdiction, 

The Privy Council which has wisin of the appeal and not the High 
Conrt whifoh passed the deores, has power to stay proceedings in e partition 
sult after a preliminary decree, Under order 45, Bule 13, the High Oourt 
which passed the decree may stay execution of the final decree on special 


cause being shown, Taliteswar Singh r. Bhabeswar Singh one 561 
Step in ald of executlon—Application by executor without taking probate, 
See Kixecation .. one a eae di 882 


—— Limitation Ant, Bob. IL Art. 179 ol. (á) | 

When, however, an application invites the Court to take an action which it is not 
competent under any clroumstanoes to take, when, in fact, it invites the Oourt to 
grant a relief which the Court is not competent, under any cirounistances to grant, 
the application is not one in accordance with law. 

An application for execution of a decree made by the legal representative of s- 
deceased decree-holder without the production of the oertifioate made easential by 
section 4 of the Succession Certificate Act (VIL ‘of 1889) ia nevertheless one made in . 
accordance with law within the meaning of Articole 170, clause 4, of the Limitation 
Act (KV of 1877), 

An application made by the person, entitled to the benefit of the decree, to the 
Court, whose daty it is to execute the decree, and which, upon the production of the 
certificate contemplated by section 2M of the Code of Oivi Procedure, becomes 
competent to proceed with execution at once on the basis of the original application, 
is one in accordance with law, within the meaning of Art. 179, clanse 4 of the Second 
Bohedule of the Limitation Act, 

. The language of Artiole 179, ought not to be strained in favour of a 
Judgment-debtor, who has not paid his just debts. Monorath Das +. 


Ambika Kanta Bose... s.s bas 448 
Striking off—Fresh suit for rent within six months, if barred, See Okota 
Nagpur Landlord and Tenant Act, Seos. 444, 6%, 77 a s 
Bub-lease for more than 9 Years—Sub-tenant if oan question validity, Bee 
Bengal Tenancy Act, Seo. 85 (8) PA 16 
Sub-mortgage, oreation of—Formal transfer or awi gainer tt necessary, 
See Bub-mortgages, rights of ies see as. ~ 429 





— rights of, principle regulating—Formal transfor of mortgages 
interort, if necessary, à 

One of the objecta whioh a Court of equity ought always to have in view is to 
minimise the number of oases which may arise ont of the relation between the parties 
toa mortgage, Tho equities between the parties may be adjusted in one mit by 
P E eee ey eee to sale for the emount,, 
of the original mortgage, 


4 
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Sub-mortgage—(Contd.) 

Where a surpeshg! lease of a property was given in favour of the defendants by 
D under which the lessees were to remain in posession and pay Aug astri to D and 
the defendants sub-mortgaged that property with others to the plaintiff, the decree 
in a suit by the sub-mortgages should be a decree for sale of the leased property for 
the surpeshgi amount, leas any amount that might be recovered by sale of other 
properties and leas such money as was payable by the mortgagees to D as Ang asiri 
with liberty to D to redeem the leased property by paying off the amount thus found, 

In this country no formal transfer or assignment of the mortgagec's 
Interest is ‘neoessary to create a sub-mortgage. Bansi Lal Bhagat 4. 
Substitution—Decree-holder—Civil Procedure Code, Sec, 282, See Legal 

representative... ods 271 
Snocession Certificate Act, Beo. ETA gkah Act, Seo, 45— 

. Deceased creditor, representative of, if a necessary party—Succession 
.  Cartificate, if and when necessary, Ses Joint promises’ 00 wa BL 
Succession, suit fer—Ketoppel— Mutation of namas, affect of—Oonpromiso—Oudd 
` Land Revenus Aot (XVII of 1878), Soo. 74—Partition—Inguiry as to title— 

Shares of persons not partiss to the neit, 

The sit related to the right of succession to the property, consisting of certain 
villages, of one M, 8. The claimants were the plaintiff J. B, the only surviving 
brother of the deceased, and the defendants O. 8., and G. S., his nephews, the sons of 
a brother who hed predeceased him. Mutation of names in respect of M. B.'s property 
was effected in the following manner, tis, one half in the name of J. 5, and one half 
in the names of 0. 8, and G. 8, A document signed by the three claimants stated 
that “J, B. own brother of the deceased, is in possession of half of the Aeggtat of 
the deceased, and O. S. and G. S., in equal shares, after deducting the fothensi right 
of O. B. at the rate of 4 pear oent., are in possession of the other half of his share, 
There is no other legal heir except the deponents. The mutation in respect of the 
deceased's share in all the villages should be allowed and no body has any objection 
thereto,” It was not disputed that, under the ordinary Hindu Law applicable to the 
family, J.B, was the nearest heir and entitled to succeed, but O. B. and G. 8. sought 
to defeat his claim on the ground that the mutation of names was the result of a 
valid compromise evidenced by the above-mentioned document and that J, 8. was 

estopped from asserting his present claim ; - 

Held, that the mutation of names by itself conferred no proprietary title; that 
there was no reference in the dooument to any compromise ; and that the document 
contained no words that could be construed as amounting to an abandonment by J, 8. 
of his legal rights. 

One village had been the subject of partition proceedings under the Oudh Land 
Revenue Act (XVII of 1876) and the appellate Court in India held that a8 a portion 
of M. Ss share in that village was allotted to O, SB. and G. 8, at the partition, J. $. 
was estopped from now olaimiug it on the grounds that the portion dealt with the 
shares of other persons besides those of the parties to the present sult and that in the 
partition the plaintiff had an opportunity of which he should have availed himself 
objecting to the defendants’ title under section 74 of Act XVII of 1876. The 
evidence showed that the shares of no other persons were affected by the partition 
order and that no inquiry under section 74 of Act XVII of 1876 was made and the 
question of tithe was left to be decided by the Olvil Oourt In J. S's present suit : 
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Buocession—(Coxtad. ) 

Play sai ee groin Gk exten Ka DG y Wie nse nggalak a 
failed. Chokhey Singh v. Jote Singh. Jote Singh +. Chokhey Singh 
Suit, masinteinability of, by committe: of a meh appointed wader Bee. 

Religions Pndowment Act against tehsildar for account. 

The committee of a math appointed under section 7, of the Religious 
Endowments Act (XX of 1868) can maintain a suit for accounts against a 
tehsildar. Hari Ballay Bose v. Gopi Math Rath “ei 
— maintainability of—One member of Mitakshara joint family—Wrongfnl 

scisure of property in execution against stranger, Ses Ciril Procedure 

Code, Boes. 84, 288, 578... a ste oss 


==- within six months, if barred—Previous suit struck off, Se Chota 
Nagpur Landlord and Tenant Act. Beos. 44A, 68, 77 see tn 


Summoning oppenents, practice of. 

It is one of the artiflogs of a weak and somewhat paltry kind of 
advocacy for each litigant to cause his opponent to be summohed ms a 
witness, with the design that each party shall be forced to produce the 
opponent so summoned as a witness, and thus give the counsel for each 
litigant the opportunity of cros-exramining his own client, It is a practice 
which all judicial tribunals should set themselves to render as abortive as 
it is objectionable. It should never be permitted in the result to embarrass 
judicial investigation. Kihsori Lal v. Chunni Lal e ~ 
Surety, Habllity of—Surety for another person to keep the peace—For- 

feiture of bond, See Criminal Procedure Code, Seos. 107, 118, 514 aes 
ee ae a ae ee ee 

See Lease for definite term is y 

, doctrine of, EEEN E TA E See Hindu 
widow—Sale ... wos sm s. oe 
Talak—Abesnce of wife—Dower, Sos Divorce 8 


Tamliknama— + spe a allies BEN ka aia DEE 
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1861 
7 of the 


173 


172 


Tenancy, mature q/—Permanent tenancy—Reocognition by landlord of devolution of 
interest by succession and asrignment—Paymont ef unalisred ront for more than 
half a ocontwry—Payment’ of chowth to landlerd—Oenstrwotion af anciont 


decouments, 


Where a tenancy has oxisted for more than sixty years, and successive landlords 
have recognised the devolution of the tenant's interest by succession and sasignment, 
the presumption is that the tenancy ise permanent one. Payment of an unaltered 
rent for the mmo period also strengthens the premmption, which is not rebutted 
merely because of a provision in the kabuliat that on a transfer by assignment, one- 


fourth of the purchase money shoukl be paid to the landlord. 
Ancient documents should not be construed in the light of present 


wages or modern understanding of the law. Nemai Chandra Bose v. 


Mohamed Basir 


475 


Ny 
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Tenure—Annual jama—Date for payment fixed by Board of Revenue, Sas _ 
Revenue Sale Law, Sec. 2 .. = 

Time, running of, EA E TE E E ae hand, Se 
Ohota Nagpur Enoumbered Estates Act, Seos 7, 10, 17 


Hridence Act (I of 1872), Seo. 38, 
T 


B4l 


528 


` Topographical survey map, cvidextiary walus of, admissibility in evidenss— 


Topographical survey maps are admissible in evedence to prove boundaries even 


though they were not prepared under any statutory authority. ~ 

They were prepared by competent officers of Government on the best 
information available to them and in the absence of better evidence may be 
salla pon to pat boundaries. Gajhoo Damar Singh v. Jagat Pal 
Singh .. a 

Trade, restraint of—Reasonsableness, Sss Indian Contract Act, Sec, 27 
Transferee of a decres—Execution, application for—Court competent to 
_ entertain, See Execution of decree sy yes ive 
Tranafor of case remanded by the High Oourt--Bengal and North Western 
Provinces Oivi} Qourt's Act, Bec. 82, See District Judge site 
Transfer of Property Act, Sec. 6 Ol. (a), Sse chance of heir-apperent ... 
Sec. 78—Rent decree—Mortgage deoree— 
Purchaser, position of—Bengal Tenancy Act, Secs. 65,167, Sse Prority 





ee ets aman 
- 





Mitahshara family. 


After the death of the mortgagor, father and manager of a joint Hindu 
family, his son would be Mable only so far as he might bein possession of 
the assets left by his deceased father, Ram Kishore Gir *. Surajdeo 
—, Sec. 108 Ol. (b)—Leasor, if bound to put leases 
in possession, Ses Rent, nenii of, for want of possession 

, Seo. 111 (4)}—Surrender before expiry of TER 
Kos Lease for definite term ade 


Trespaas— Damages, suit for—Distraint, order for—Fiotitious landlord and 
tenant—Orops, removal of, See Limitation Aot, Boh. IL Arta, 86, 89, 
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Procedure Code, Secs 288, 284 ace sis a: 
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Verbal gift on marriage o0o0arion—Prarempilon—Oonfiloting findings of fact, 
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Seo, 90—Son's liability for mortgage by Sathor— 
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The respondent brought an action to recover by right af uccession the property 
in suit alleged to have been verbally given by her predecessor in title to his daughter 
Ratnabat! Koer on the occasion of her marriage to the appellant subject to the con: 
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dition that if she should happen to die without fssue—ae she did—it should revert to 
the donor. The appellant pleaded that the property was g'ven to him for the benefit 
of his wife and himself, or thet, if the gift wasa gift to his wife, on the death of 
his wife without issue, he became the owner as her heir, i 

The first Gourt held that as the respondent failed in her case, and the appellant 
in his, it followed, inasmuch as it was common ground that there waga gift, that the 
gift was absolute in favour of tho daughter, and that the appellant should succeed 
as heir to his wife That decree was, on appeal, reversed by the High Court. 

Held, that assuming there was an absolute gift to the daughter, it was 
competent for her to make a disposition of thse property defeating the 
expectations of her husband, and that as under the terms of a subsequent . 
abrarnawa the property at her death without issue was to revert to her 
father, and after him to his heirs, the order of the High Court was per- 

fectly right. Sham Shivendar Sahi alias Lal Saheb v. Maharani 
Janki Koer i 517 

Vested in trust for specifle purpose—Bxeoutor, if trastee—Will— 

Limitation Act, See. 10, xzpplioability, Ses Executor, if bound to render 


account ‘an is hi Se ba a 883 
Verdict not unreasonable—High Court's power to consider merits, Ses 


Voldable transaction—Injured party—Remsdy—Suit, if necessary—Will te res- 
coind by way of defence—suit to onforce transaction, 
lt is not necessary for the injured party to bring an aotion to set aside a 
yoldable transaction ; and it is sufficient for him to deolare his will to 
rosoind by way of defence when an action is brought to enforce the transac 
tion as against him. Baroda Prosad Banerjee v. eee 


Banerjee = e 883 
Voluntary payment—cees, pariant of, by gan or PESA if EA 

burso See Mikat Senad ... e. 412 
Walver—Instalment bond—Default—Atetinenoe from suing, Boa Limitation 

Act, See. 9 and Boh, I. Art, 75 ve e _ one 336 . 


Witnoases, contradiction, procedure to be pitied. 

Where witnesses examined on both sides, are of somewhat ka Bare 
class and character, and flatly contradict each other on almost every impor- 
tant point, and it is impossible to reconofle the conflicting statements on any 
theory of defective memory, or falling powers of observation, of witnesses 
who thus contradict each other, the only safe guide to follow in such a case is 
that afforded by the action and conduct of the principal parties concerned 
and the oontents of the documents produced. Kishori Lal ~. 

Chunni Lal... os 172 
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HINDU JURISPRUDENCE—/ Continued. ) 


At the basis of the law of nature there was the belief that 
there is inherent in the universe at large, and in each individual 
thing, whether animate or inanimate, a certain nature, which, 
if allowed to take its proper course, would ultimately lead to the 
attainment of a perfect development of each thing in its own' 
order. Mr. Herbert Spencer calls this nature, a tendency, and this: 
law as the natural law of the survival of the fittest, and the 
Hindus call it the Divine law, the law as revealed in the Vedas. 
When once this ideal of law is realized, it becomes an inestimable 
‘addition to the intellectual and moral wealth of mankind in 
general. Asthe Vedas are held to be the Divine revelation 
without error or imperfection, no political sovereign can question 
the correctness of that Divine law, neither is he allowed to 
deviate in the least from the beaten track marked out by the 
Vedas and Manu. 

In proportion as the codified laws will imbibe the spirit of 
the Divine law or law of Nature, in the same proportion they 
will realize the loftier ideals of jurisprudence, It is a satisfaction 
to learn that the English lawyers are trying to approach this - 
ideal : 
` “The present generation has witnessed a really striking 
phenomenon. This is no less than the re-annexation of the 
English law on to the great body of principle, of which the - 
Roman law is the basis and the frame work,” (Sir Frederic : 
Harrison). The English law is gradually becoming “that. 
modified and modernized form of the law of Justinian which - 
is the groundwork of the law of civilized Europe.” : 

Sir Heħry Maine has -also observed thus :— 

“Tt is not because our own jurisprudence and that of Rome ` 
were once alike that they ought to be studied together. It is» 
because they wrll be alike. It is because all laws, however 
dissimilar in their infancy, tend to resemble each other in their‘ 
maturity ; and because we in England are slowly, and perhapa” 
unconsciously and unwillingly, but still steadily and certainly - 
accumstoming ourselves to the same modes of legal principle; to 
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which the Roman jurisconsults had attained after centuries of 
accumulated experience and unwearied cultivation.” 
(Nemesis, Adrasteia, Themis, Dike.) 

“The earliest notions connected with the conception, now 
zo fully developed, of a law or rule of life, are those contained 
in the Homeric words ' Fhemis, and ‘ Themistes.! *** Whena 
king decided a dispute by a sentence, the judgment was assumed 
to be the result of direct inspiration. The divine agent, 
suggesting judicial awards to kings or to gods, the greatest of 
kings, was ‘ Themis? The peculiarity of the conception is 
brought out by the use of the plural. Zhemistes, Themises, the 
the plural of Themis, are the awards themselves, divinely dictated 
to the judge.” (1) 

This conclusion arrived at by Sir H. Maine that the concep- 
tion of judgment preceded the notion of custom, and that the 
judgment was assumed to be the result of direct inspiration from 
Themis, quite accords with the Hindu notion of Divine Justice. > . 

The Rig-veda, the oldest of all the known ancient records, 
speaks thus: He who breaks Varuna’s laws (Vratant—the cour- 
ses of natural action or active laws) is punished by Indra, the Vedic 
powerful god, whose Prate (law or authority) is greater than the 
Vratans of any other god. (2) This is the earliest notion of law 
among the anctent Aryans, This law is the Divine law of punish- 
ment, of pronouncing sentence on breach of a course of conduct. 
The history of Hindu law begins by the descent on earth of the. 
Gods or Pritish who incarnated in mankind and judged their actions. 
This descent of the Gods into matter is an act of sacrifice. The 
Rig-veda speaks of the great Sacrifice (Purusha sukta Yagna), in 
which Visvakarma (Supreme Spirit) was sacrificed. Brahma was ` 
created. He created first Manu (Svayambhuva Manu), who 
created all others. Hence Brahma or Manu was responsible for 
the right conduct of His creatures. Brahma revealed one hundred 
thousand rules of conduct to Manu and Manu to Narada,. 
Bhrigu &c. 

The theory of Karma and re-births of one and the same 
individuality throughout the life-cycle as the effects of the Karmic 
causes or the Law of Karma, is inextricably interwoven with the. 
life of a Hindu, and the rudimentary conception of law is 
unavoidably intermingled with this law of ethical causation. The, 
spiritual iniquity of a man in a former life is the cause of his re- 
incarnation in this physical body, The body -cannot sin, for it is. 

(2) (Ancient Law, page.3). (2) Big-vedic Hymns, X 118, 5, i 
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simply the irresponsible organ, the tool of the spiritual man. 
Hence great value is set by the Hindus on spiritual benefit. 
Questions regarding Xarma and re-births offer great confusion to 
the Europeans. Those who are born and bred in the Christian 
faith, and have been trained in the idea that a new soulis created 
by God for every newly-born infant, find great perplexity in 
comprehending the sentiments which guide the daily action of a 
Hindu. It is said that Karma-Nemesis, whose bond-maid is 
Nature, adjusts everything in the most harmonious manner. The 
Law of Karma is the law of the eternal justice of God. 

In order to make this Karmic law comprehensible to the 
Europeans, who are better acquainted with the Greek than the 
Aryan philosophy, it may be translated into Nemesis. But this 
abstract principle of justice has been anthropomorphised by the 
Greek philosophers like the Hindu Puranas. With the early 
Greeks, from Homer to Herodotus, she was no goddess of justice, 
but, a moral feeling rather, the barrier to evil and immorality. 
‘He who transgresses it, commits a sacrilege in the eyes of the 
gods and is pursued by Nemesis. But, with time, that “ feeling” 
was deified and its personification became an ever-fatal and 
punishing goddess. Therefore, if we would connect Karma with 
Nemesis, it has to be done in the triple character of the latter, 
viz., as Nemesis, Adrasteta, and Themis. For, while the latter is 
the goddess of Universal Order and Harmony, who like Nemesis, 
is commissioned to repress every excess, and keep man within the 
limits of Naure and righteousness under severe penalty, 
Adrasteta—" the inevitable’—represents Nemesis as the immu- 
table effect of causes created by man himself. Nemesis, as the 
daughter of Drke, is the equitable goddess reserving her wrath 
for those alone who are maddened with pride, and egotism, and 
impiety.” (Mythol. Dela Grece Antique). In short, while 
Nemises is a mythological, exoteric goddess, or bas, personified 
and anthropomorphised in its various aspects, Karma is a highly 
philosophical truth, a most divine noble expression of the 
primitive intyition of man concerning Deity—divine immutable 
Justite. 

The one fundamental principle which pervades the entire 
fabric of the Hindu scriptures, is the all powerful Law of Karma. 
-The Hindu philosophy will not pause to discuss the origin of 
Karma, because that leads to (waren) uncertainty in the 
inquiry. Karma is one with thé Unknowable, of which it is an 
aspect in its effects in the phenomena] world, Intimately or rather 
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„indissolubly connected with Karma is the law of re-birth, or the 
| re-incarnation of the same spiritual individuality in a long, almost 
-interminable series of personalities. The latter are like the 
: various costumes and characters played by the same actor, with 
each of which that actor indentifies himself and is identified 
_ by the public for the space of a few hours. (1) The snner or real 
man, who personates those characters, knows the whole time that 
he is to-day Hamlet, he was yesterday King Lear and Othello of a 
still earlier preceding night ; but the outer, visible character is 
supposed to be ignorant of the fact. In actual life, that ignorance 
-is, unfortunately but too real, A Hindu, born in the mystical 
conceptions of this theory, tries to comprehend its full meaning 
in order to be Gberated from the coils of Mokamaya—the Great 
Illusion, This theory of creation that the Universal creative 
‘Force or Brahma, evolved from pure Spirit and ended in gross 
Matter, has been worked out in the Puranas by allegories. The 
classes of Ay#rs endowed with intelligence, ‘ which is a formless 
breath, composed of intellectual not elementary substance” 
(Aartvanaa, 932), was simply doomed by the Law of karma to be 
incarnated on Earth. They are re-appearing on this globe as 
kings, sages, heroes &c., as we see them in all the Puranas, 

In Hindu philosophy. the individual spirit is called causa? 
body (arew mê). It is a thread of continuous life (garam, at 
Haa va). The luminous thread of immortal. impersonal life, 
-on which our earthly lives or evanescent individual souls wee 
and qwatt<—physical body and subtle body) are strung, is like 
a continuous thread (ga) on which many beads (aferat:) are 
strung: 

The ten commands of the Bible, and judgments of God are 
laws. ‘ Now these are the judgments which thou shalt set before 
them. If thou buy. an Hebrew servant, six years he shall serve: 
‘and: in- the seventh he shall go out free for nothing. &c.” 
(Exodus, Chap. 21), These commands and judgments were 
delivered to the people through Moses. Moses beseeched the 
Lord to show him His glory. God said, “thou canst not see 
my face, thou shalt see my back.” This evidently means, ^ thou 
shalt see my back’ that is, my visible universe, my lower mani- 
festation, but as a man still in the flesh, thou canst not see my 
invisible nature.” Moses saw the fire on Mount Sinai, that is, he 
was inspired with spiritual wisdom, and imparted ane Divine 


(1) worry afisa few | (ate abr) 1. 
"The subtle body wncarnates Like an aptor. (Bankhya Philosophy), 
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-commùnications, commands and judgments to the multitudes of 
the people below. ae: E 
-In the dawn of humanity, the Aryans were guided, instruct- 
ed and governed by the Divine Rulers according to the tenets or 
rules -of conduct preserved in the Vedas, and so the Divine 
Instructions contained in the Vedas preceded the customs or 
customary laws. In course of time these customary laws and the 
ordinances prescribed by the Vedas were systematised into the 
forms of codes or the Smits. It is, therefore, clear that the 
Divine instructions or decisions contained in the Vedas or the ` 
judgments mentioned in the Bible were the foundation of the 
early conception of law. i 

It has been convincingly proved that the Aryan civilisation 
is older than that of any other nation in the world, and as the 
Vedas are avowedly proved the oldest work of that civilisation, 
„an irresistible presumption is raised in favour of their great 
antiquity. The precepts of the Vedas were committed to 
memory by the Brahmans, and were transmitted from “one 
generation to another, and hence the Vedas are called Srutis— 
instructions or decisions heard by the disciples from their" 
preceptors, “The Vedas are the primary source of all laws. 

“If by any means we can determine the early forms of jural 
conceptions, they will be invaluable to us. These rudimentary 
ideas are to the jurist what the primary crusts of the earth are 
to the geologist.” (Ancient Law, p. 2). The earliest concep- 
tions of jural notions could be ascertained if the ages of the 
earth and man could be, even approximately known. But the 
greatest scientists of the world are at sea on this point. Modern 
science deems this problem hopelessly insoluble. Pengelly, the 
eminent geologist, makes a flat confession, "we do not know.” 
It is only with the help of the torch-light supplied by the Hindu 
Sastras that we hope to illuminate the dark pages of the early 
history of mankind. Sir Charles Lyell, in his Principles of 
Geology, has observed thus :— i 

“ Respecting the cosmogony of the Egyptian priests, we 
gather much information from writers of the Greecian sects, 
who borrowed almost all their tenets from Egypt, and amongst 
others, that of the former successive destruction and renovation of 
the world. Woe learn from Plutarch that this was the theme of 
one of the hymns of Orpheus, so celebrated in the fabulous ages 
of Greece. It was brought by him from the banks of the Nile: 
and we even find in his verses; ag in the /udjan Systems, a definite 
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_period assigned for the duration of every successivé world. The 
returns of great catastrophes were determined by the present 
period of the Magnus Annus, or great years—ra cycle composed 
of the revolutions of the sun, moon and planets, and terminating . 
when these return together to the sign whence they were 
supposed at some remote epoch to set out. We learn particu- 
larly from the Zimaus of Plato that the Egyptian believed the 
.world to be subject to occasional conflagrations and deluges. 
The sect of the Stoics adopted more fully the system of 

“ catastrophes destined at intervals to destroy the world. These, 
they taught, were of two kinds—the cataclyam, or destruction by 
water, and the Ecpyrosis, or destruction by fire (submarine volca- 
noes.) From the Egyptians they derived the doctrine of the 
gradual debasement of man from a state of innocence. Towards 
the termination of each era the gods could no longer bear with 
the wickedness of man, and a shock of the elements, or a deluge, 
overwhelmed them ; afteriwhich calamity, Astrea (the goddess of 
justice) again descended on the earth to renew the golden age. 

_ The connection between the doctrine of successive catas- 
trophes and repeated deteriorations in the moral character of the 
human race, is more intimate and natural than might at first be 
imagined. For, ina rude state of society, all great calamities 
are regarded by the people as judgments of God on the wicked- 
ness of man. In like manner in the account given to Solon by 
the Egyptian priest of the submersion of the island of Atlantis 
under the waters of the ocean, after repeated shock of an earth- 
quake, we find that the event happened when Jupiter had seen 
the moral depravity of the inhabitants.” 

This theory is quite consistent with the Hindu theory 
of Divine judgment ; in fact, the Egyptians had borrowed it 
from the Hindus. The Vedas say that “ata ayat wata” — 
‘That (Para-Brahman) willed, I shall multiply. I am One, I 
shall be many.” That Will emanated from the unmanifested 
Supreme Spirit, and that is the Law of Will or Law of Evolution. 
That Divine Will of manifestation takes an unerring and unvary- 
ing course of evolution according to the potencies of Aerma of 
all beings of former cyclic creation, the essences of Karma and of 
the beings lying lapsed and latent in the Para-Brahman at the 
end of each Manvantara or catastrophe. This is the universal 
Law of Karma. From the above quotation it is clear that the 
conception of the Judgments of God or Providence forms the 
rudimentary basis of a jural notion, 
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Sir H. Maine has observed thus :— 

“It is now clearly seen by all trust-worthy observers of the 
primitive condition of mankind that, in the infancy of the race 
mém could only account for sustained or periodically recurring’ 
action by supposing a personal agent. Thus, the wind blowing 
was a person and of course a divine person ; the sun rising, cul- 
minating, and setting was a person and a divine person; the 
earth yielding her increase wasa person and divine. As then, 
in the physical world, so in the moral (1).” 

Is it really true, that the uninstructed mind of man na 
loose upon nature does spring, as a matter of course, to just con- 
clusions? Are his homely analogies always apposite? His extem-. 
pore classifications correct? We cannot believe it. We cannot 
but .accept the induction of the Vedas to be logical and correct 
since the unrivalled six systems of Hindu philosophy are based. 
upon the Vedas. We must educate our perception by practice. 
and habit, and thus only’ the contemplation of nature can lead 
us by legitimate induction to its Author. It is to the instructed- 
and initiated only that the contemplation of nature affords its full 
enjoyment in the development of her /aws, and in the unveiling- 
of those hidden powers which work beneath the surface of things. 
which, connecting themselves with the idea of Divine Will involve 
the conception of intelligence, from which the mind is necessarily. 
led to infer design, from.design to motive, and from motive we 
find ourselves forced on the conclusion of Divine Law. This is 
the origin of the Hindu jural notion, That such is the origin 
of legal notion, shows at once that it is no product of an unin-- 
structed fantastic imagination. The connection of fostive law 
with religious notion is only one more testimony to the great_ 
fact, that man’s work is found to be best done when the work 5 
is looked upen as a religious one, and undertaken with the 
habits, principles, and feelings which that consciousness involves,- 

(1) Ancient Law, pp. 34, 
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REVIEWS. 


The Code of Civil Procedure with a Commentary.—By 
T. KRISHNAN NAR, B.A., B.L}, AND P. G. RAMA IYER, B.A} BL, 
Manpras, 1908, Rs. 6.—The introduction of the new Code of 
Civil Procedure has naturally led to the production of a large 
number of Commentaries of various degrees of excellence. The 
present edition is marked by a careful analysis of the decided 
cases and by conciseness of statement. The recent cases have 
all been duly noted, while of the older ones, only ‘the more 
important have been selected. We think this is the right course 
to follow. No practical advantage is gained by indiscriminate 
reference to cases which have lost their value by lapse of time. 
The book is handsomely got up and covers about 800 pages.. It 
is remarkably cheap at Rs. 6 for the ee and quality of 
materials provided. 

The Code of Civil Procedure, 1908, WITH A COMMENTARY, 
By J. O’Kingaty AND R. F., RAMPING, BROUGHT UP TO DATE BY 
Harry Sroxzs, Vor. IJ,—S. K. LAHIRY & Co., CALCUTTA, 1909.— 
In October last (8 C. L. J. 372) we reviewed at length the first 
volume of this work, and we have very little to add to what we 
then stated in praise of this valuable Commentary. The second 
volume contains the Orders and Rules, and so far as we can make 
out, every conceivable case, old and new, has been analysed and 
duly noted. The most valuable feature of the work is the 
Addenda which notes every case inclusive of those in the 
December number of the Reports, and thus brings the work 
absolutely up to date. The book in its two volumes covers 
more than 1800 pages, and, inspite of many competitors, will 
continue to enjoy the support of the Profession. 

‘Synopsis of Leading Cases, BY B. K. Mirra, B.L.—T HACKER, 
SPm & Co., CALCUTTA, 1908, Rs. 6.—This volume gives an. 
analysis of a number of leading cases useful to law students 
and members of the profession. A great deal of care and trouble 
has obviously tbeen taken in the preparation of the volume, 
which if rightly used ought to be found useful. But there is 
unfortunately a tendency amongst-our students to cram up 
abstracts of cases, and if the book is used for any such purpose, 
the result would be lamentable. What astudent may profitably 
do is to make an independent analysis of a case for himself, and 
then by comparison with the analysis given in the book, find 
out where his own work is capable of improvement. 
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The Hon’ble 
Mr. Justice Sarada Charan Mitra, M.A. B.L. 


We have great pleasure in presenting to our readers a 
portrait of the Hon’ble Mr. Justice Sarada Charan Mitra who 
retired from the Bench from the 18th December last under the 
sixty’ years’ rule—a rule which sometimes, as jn the Present 
instance, deprives the community of the sérvices s of an experienced 
Judge still capable of good work. i 7 

Sarada Charan, son of Eshan Chundra Mitra, a “hight caste. 
kulin and a banian of Calcutta, was born at the family dwelling 
house at Pani Sehola, a village near Tarakeswar, in the District of 
Hooghly on the 18th December 1848. He lost his mother when only 
5 years old, and’eight years later, he unfortunately lost his father 
also, Meanwhile he had been in 1857 admitted into the Colootola, 
Branch School, now known as the Hare School. His scholastic 
caréer was one of uniform brilliancy. He headed the list of 
Entrance candidates i in 1865, and continuing his studies in the, 
Presidency College, headed ‘the list of successful candidates for 
the First Arts examination in December 1867 (gaining the Duff 
Scholarship in Mathematics) ; two years later, he was bracketed, 
first at the B. A. Degree Examination in January 18yo (gaining 
the Eshan Scholarship). The very month after taking his Degree, 
young Mitra went up forthe M. A. Examination and passed out 
third in the list: obtaining Second Class Honours in English: 
The very next year, only five years after his Entrance ‘ examina» 
tion, he obtained the Prem Chand Roy Chand Studentship—the 
blue ribbon of the Calcutta University—thus creating a record; 
which has not up till now been broken. He took his Degrée’ 
in Law in 1873 and was enrolled as a vakil of the High Court òn 
the aand March of that year. His early career at the bar was 
notdistinguished by the rapid success which might have been” 
expected from his distinguished academic career ; but when fe’ 
gradually came to the front, his arguments were invariably’ 
` characterized by lucidity. and excellent marshalling of facts: 
In 1902, on Sir Goorocdass Banerjee’s deputation to the Univer- 
sities Commission, Babu Sarada.Charan was appointed to officiate’ 
aş a Judge of the High Court. Next year he again officiated? 
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as a Judge for several months. He was made permanent on the 
Bench in 1904 on the retirement of Sir Gooroodass. His eleva- 
tion to the Bench was received with satisfaction by all shades of 
public opinion in the country. 

He was on the Bench for a comparatively short period, but 
by his talents and by the quick comprehension of the facts of 
the cases put before him, he rapidly made his mark as one of the 
ablest Judges in the Court. His fearless independence, his desire 
to do substantial justice and his great capacity for work have been 
worthy of the highest traditions of the Bench. 

He has also been for many years a useful member of the 
Senate of the Calcutta University and was President of the Law 
Faculty in 1901, 1902 and 1904. His book on the Land Laws 
of Bengal, which embodies his lectures as a Tagore Professor, is a 
well-known text book on the subject. He has also published a 
number of articles and monographs in Bengali on social, historical 
and Philological subjects, and he is at present the President of 
the Bangtya Sahitya Parishad and Sahitya Sabka. 

He has retired from the Bench amidst the regrets of the 
profession as well as the lay public. On the eve of his retire- 
ment, the members of the Vakils’ Association presented him with 
a farewell address which his lordship acknowleged in suitable 
terms. We trust that freed from the cares of judicial work, 
he will devote his energies to the good of the community. 


The Address and the Reply are reproduced below: 


THE ADDRESS. 

On their Lordships taking their seats, Babu Ram Charan 
Mitra, Senior Government Pleader, read the following Address 
qn behalf of the Vakils’ Association : 

My Lord,—It is with feelings of deep sorrow that we, the 
vakils of this Court, approach your Lordship to bid you farewell 
op the eve of your retirement from the Bench which you have 
80 conspicuously adorned for the last six years. In doing so, we 
beg leave to bear testimony to the great ability, quickness of 
comprehension, strong common sense and thorough independence 
on the Bench, which have characterised your career as a Judge 
of this Court—qualities which have inspired confidence in the 
public mind, and commanded the esteem and respect of all 
branches of the profession. In discharging the onerous duties 
of a Judge of the highest Court in the land, you have always 
evinced an earnest solicitude to impart sybstantial justice, and 
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have - fully realised the expectations of the public-and of the 
profession. To us, the members of the profession of which you 
belong, your successful and briliant career as a Judge has been 
a source of pride and gratification, and in common with the 
public, we realise in your retirement a heavy loss to the country. 
You are retiring from the Bench while still in full possession of 
vigour of body and mind, and we hope that your retirement 
will widen yet more the sphere of your usefulness. And now 
in taking leave of you, we fervently hope and pray that yet 
many more years of health, strength and happiness may be 
vouchsafed to you in your retirement. l 

[The Address was printed on silk and heavily tasselled in 
gold. It was presented in a handsome silver casket inlaid with 
gold.] 

Mr. S. P. Sinha, Advocate-General, then said: My Lord, — 
I desire on behalf of the Bar to associate myself with every 
word that has fallen from my friend Babu Ram Charan Mitra. 
I tbink I voice the feelings of the profession when I say that 
when we appeared before you, Mr. Justice Mitra, with a good 
case we were certain to win and equally if we appeared with a 
bad case we were bound to lose. That isthe highest praise we can 
give a Judge of this Court. I desire also to join with my friends, 
the vakeels, in wishing your Lordship many years of strength 
and happiness and that you may have a long career of usefulness 
in the service of the country though in different sphere. 


e: THE REPLY. 


Mr. Justice Mitra said: Mr. Advocate-General and Babu 
Ram Charan Mitra: It has given me very great pleasure to hear 
on the eve of my retirement from the Bench that I have perform- 
ed the duties of my office to the satisfaction of all the branches 
of the legal profession and the public. Indeed, this is one of 
the happiest moments in my life. I shall be presently relieved of 
a heavy burden with the consciousness of the favourable opinion 
of those with whom I have been most intimately connected for 
years.. . : 

» Iwas enrolled as a vakeel of this Court on the 2nd of March 
1873 and I practised here for nearly thirty years before I was 
called upon to act as one of its Judges. I at once felt the heavi- 
ness of the burden and became extremely nervous. When in 
February 1902, Babu Ram Charan Mitra on behalf of the- body 
to which I belonged, congratulated me on my elevation to the 
Bench, I said with the greatest sincerity that I deserved none 
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until I had shown myself to be worthy of the high office.I was 
called upon to fill. Congratulations in my opinion should not 
follow the attainment of a high office, but the due discharge of 
its duties. Now that you say that I have satisfactorily discharged 
my duties,-I am prepared to accept congratulations with the 
sincerest thanks. The duties of a Judge are ordinarily heavy 
but those of a J judge of the Calcutta High Court appear to me 
to be especially $0, notwithstanding the able assistance given by 
advocates and vakeels. Apart from the complications of fact 
and law, the judicial business of the Court has not of late-yeara 
been quite commensurate with the number of its Judges... 

Since the establishment of the Court in 1862, its work has 
steadily increased. In 1873, I found the work -in its ordinary 
Original Civil Jurisdiction just sufficient to engage the time of 
only one of its Judges. With the increase of the prosperity of 
the town, the work has so increased’ as to occupy the time of 
three of my lgarned colleagues, and the number of appeals from 
their judgments has also necessarily increased. The Criminal — 
Sessions work has also become heavy. There are now four 
stipendiary Presidency Magistrates in Calcutta in place of two 
and a good part of the time of one of us is taken up by Sessions 
work. 

The work in the Civil Appellate Jurisdiction has ‘alas 
increased. When in 1902, I first took my seat on the Bench, ‘the 
arrears in Second appeals: only were nearly six thousand in 
number. The appointment of an additional Judge considerably 
reduced these arrears, but even now our arrears are over three 
thousand. The annual average of Civil Rules is nearly three 
thousand and five hundred. 

But the heaviest increase of work has occurred in the Crimi- 
nal Jurisdiction on this side of the Court. ‘In 1873, the total 
number of Criminal cases was 1438. In 1893, the number rose to 

2,514 and in another decade the number had ‘risen to 2,947, while 
in 1908 up to the end of November the number has: béen 2 893. 
The Criminal appeals alone have nearly doubled since 1873, But 
there has not been a proportionate increase in the num r of 
Judges. The limit prescribed by the Letters Patent of 1862, still 
continues notwithstanding the lapse of forty-six years. ‘The 
result has been that we cannot devote as much of our time to 
individual cdses as the legal profession and the public demand, 

f Notwithstanding that the Code of Criminal ‘Progédyre gives 
haps goni in s imina, Revision. an the ‘powers Obs an n appellate 
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Court, we feel in most cases the difficulty of exercising the power 
on account of want of time. ; 

I also believe that in the interests of justice the law of 
Second appeals requires a change, but any change for the 
better will necessitate the appointment of a larger number of 
Judges. Ihave very frequently felt that I was consciously doing 
injustice in many Second appeals. I have also felt that in many 
of the undefended Criminal appeals, especially Capital sentence 
cases, we require the assistance of counsel’s arguments. On one 
occasion I with my colleague, dismissed an appeal without having 
had the advantage of hearing counsel. The appeal was on 
behalf of some of the prisoners and the other prisoners pre- 
sented a separate appeal which came before a Division Bench 
when counsel was heard. The learned Judges who heard the 
latter appeal came to a diametrically opposite conclusion. Our 
attention was drawn to this fact and we then found that our 
judgment was erroneous. I had to refer the matter to the 
Government of Eastern Bengal and Assam for exercising their 
prerogative to discharge those whose appeal was dismissed and 
they were discharged. 

I am fully conscious of my short-comings though you have 
not referred to them with gentlemanly good taste. I was perhaps, 
not infrequently a little hasty and I was perhaps occasionally 
discourteous. That was, I can assure you, the consequence of 
the heavy burden of judicial work that lay on me as well as on 
my colleagues. They arose from an earnest desire to prevent 
avoidable delay in the disposal of cases. I thank you for con- 
doning my defects. 

I have not yet chalked out my future career in life. Much 
will depend upon circutnstances as human actions generally are, 
but I can assure you that, as I retire .ig full vigour of body and 
mind, I shall do all I can for the ecdomic, social and moral pro- 
gress of my countrymen. It is rare good fortune to me that 
during the comparatively short time that I have been on the 
Bench, Ihave been able to elicit expressions of love and esteem 
from, you. I have received every assistance from the legal profes- 
sion in the discharge of my duties and I heartily thank its 
members ‘not only for such assistance but also for what you have 
said of me to-night. 

[Their Lordships then retired and the proceedings ter- 
minated.]. 
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‘OASES AND COMMENTS. 


Samarendra Power of the Sudiciary over Controversies involving 





a Deb Political Questions, 
as Since the time of Littleton it has been established law 
Birendra that the decision of political questions is without the province 
Kishore Deb of the Courts. But a difficulty arises in determining what are 
Barman. political questions. In this country they would seem to be 
i questions expressly reserved by the Constitution to either the 
igs) executive or the legislature, and questions which are by the 
8 I; necessary implication of the Constitution so reserved——that is, 


12 C. W. N. questions the decision of which by the judiciary would obviously 
777. embarrass the action of the executive and legislature within 
— „their respective spheres, or which, owing to the superior sources 
of knowledge of the. other two branches, the Courts are ill- 
qualified to decide. Among such are questions as to the juris- 
diction of different sovereignties, the duly constituted government 
-of a state, and the status of Indian tribes. 
l A crucial issue arises where a Court is called upon to deter- 
mine the rights of individuals to property within its jurisdiction 
when the decision necessarily involves the determination of a 
. political question. As to international questions it is a well- 
- settled rule of international law tbat municipal Courts may 
determine the title to property situated within their jurisdiction, 
even though a political question is involyed. Accordingly, a 
„foreign sovereign having property within the jurisdiction is 
amenable to the Court’s control, since by becoming the owner of 
the property-be bas incorporated himself into the judicial system 
under which he holds it and since a suit against him can. be 
carried on without interfering in any way with any property 
„necessary to the proper discharge of his functions as a sovereign. 
In accord with this rule is the opinion of a recent case in India 
which confirms the right of the Courts of British India to adjudi- 
cate the title to property situated therein belonging to a native 
_prince not subject to the Court’s jurisdiction, in spite of the fact 
that the rules governing the descent of the property werd the 
‘same as those governing the succession to the’throne. But, on 
finding that the real object of the suit was to settle the succession, 
_and that the property right involved was only contingent, the 
Court denied its jurisdiction. 
Similarly the United States Supreme Court has held that | a 
mere assertion of property rights will not give jurisdiction over 
= e 
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a political question where the assertion is merely added for the 
purpose of giving jurisdiction. Accordingly, it would appear 
necessary that the property rights be not remote. Yet the 
Supreme Court held in a leading case that in boundary disputes 
between the states, the state’s right of escheat to the property 
within its borders is a sufficient property right to render the 
question one for the judiciary, and that the sovereignty and 
jurisdiction of the states is merely incidental to the property 
rights involved. The English cases relating to counties palatine 
and to colonial governments are ‘cited as authority for this 
position. But in those cases the English Courts had jurisdiction, 
not of causes between states, but of causes arising out of agree- 
ments between English subjects, who, when residing within the 
jurisdiction of the English Courts, were, as English subjects, 
amenable to the processes of those Courts. 

It is further reasoned that a political question ee a 
judicial one when submitted to the Courts; but this reasoning 
should not have been applied where the defendant state submit- 
ted to the Court’s process by appearing and pleading, and then 
later- moved a dismissal for want of jurisdiction. The decision 
of the Supreme Court that its jurisdiction extends over boundary 
disputes between the states is settled law. lt is submitted, 
however, that the dissenting opinion of Chief Justice Taney 
in the leading case contains the preferable view———that such 
disputes are political questions where the suit is not brought tó 
try a right of preperty in the soil, but is rather brought to 
enforcé the mere political jurisdiction of the state——Harvard Law 
Tenet Vol. KAT, No. 2 (December 1908.) 


Easements—Light and Atr—Implied Grani and 
i Reservation. : 

A owned two adjacent lots, one vacant, the other occupied 
by a building. He conveyed the latter to B, and later conveyed 
the former to C. Held, that on the conveyance to B there arose by 
‘implied grant an easement of light and air over the vacant lot. 


Whether a grant of an easement of light and air will be 


impfied is a’controverted quéstion in this country. The principal 
case follows the well-settled ‘English rule that such implication 
will be made from the grant of a house having windows over- 
looking:[and retained by the grantor. Palmer v. Fletcher, 1 Lev. 
120, See Allen v. Taylor, 16 Ch. D: 355. In some states in this 
country ‘the doctrine has been entirely repudiated, no such ease- 
ment being allowed: unless by*express grant, Keats v. Hugo, TIS 
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Mass. 204. Other states make the implication only on the 
strictest necessity. Rodinson v. Clapp, 65 Conn. 365. Still others 
apply a less rigorous rule of necessity. See Turner v. Thompson, _ 
58 Ga. 268. With the exception of Maryland, New Jersey seems 
to be the only jurisdiction where the English rule is fully recog- 
nized. Janes v. Fenkins, 34 Md. 1.— Harvard Law Review, Vol. 
XXII. No. 2 (December 1908), 

The Columbia Law Review, Vol. VIII. No. 8 (December 1908) 
also notices this case as follows: 3 

An owner of adjoining lots conveyed to the plaintif one 
with a house thereon, the windows of which overlooked the 
other lot. He now seeks to enjoin an obstruction of his windows 
by an erection on the lot retained. Held, there was an implied 
grant of the easement of light and air. 

The general rule is that easements reasonably necessary to 

the enjoyment of a part of property granted will be implied, but 
easements in favour of the portion retained will not be, with the 
one exception of ways of necessity, Dinnington v. Galland (18:3) 9 
Ex. 1; Wheeldon v. Burrows (1878) L. R. 12 Ch. Div. 31., though 
some jurisdictions do not recognize the distinction, Greer v. Van 
Meter (1896) 54 N. J. Eq. 270. An easement, to be implied, 
must be open, visible and continuous as well as necessary. 
Whiting v. Gaylord (1895) 66 Conn. 337. Thereis a conflict of 
authorities as to whether a negative easement as light and air, 
has the necessary elements. In England the doctrine of lights is 
both well settled and well known. There.is no considerable 
mobility of titles. Naturally, then, a grantee is presumed to have 
an unrestricted right to lights unless that was not the inten- 
tion of the parties. Myers v. Catterson (1889) L. R. 43 Ch. Div. 
470. An implied reservation of such an easement, however, is 
not allowed. Biks v. Carriage Co. (1876) L. R. 2 C. P. D. 13. 
But the general mobility of titles in the United States and the 
dislike of rights of so indefinite a character have led to the 
rejection of this doctrine in most jurisdictions, not only as in 
conflict with the policy of registration laws, Robinson v. Platt 
(1895) 65 Conn. 365, but also as productive of litigation and 
‘embarrassing to the improvement of the estates. Keats v. Hugo 
(1874) 115 Mass. 205. In several jurisdictions it may be implied , 
‘where actually necessary to enjoyment, but not even then, if the 
grantee can provide other lights at a reasonable cost. Ziewer v. 
‘Thompson (1877) 58 Ga. 268; Rennyson’s Appeal (1880) 94 Pa, 
St. 147. The principal case approximates this latter rule, 
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It is, a common error of the foreigners to suppose that the 
Pitris are only the-deceased ancestors of the heir who performs 
the Sraddha, But the real fact is that the term Piss is applied! 
to the seven classes of Rupa (having forms) and Arupa (formless) 
Devas, as well as to those human beings who at a certain stage 
after the- preta stage, pass out of Pretaloka into Pitriloka, and 
thence into Svarga. Those human beings who pass into the 
Pitriloka and are numbered or classed with the Affs are not the’ 
real Ayris (ancestors or builders of human beings), but ‘they are 
rather under their (Devas’) roof as guests, under their protection, 
are kept, guarded and shielded by them, than share their nature, 
and after a sojourn for a time in Pitriloka they take such course 
as they deserve according to their actions. The Ai#s are 
Agnishvatta Devas who build the intellectual body of man, and 
the Barktshad Devas, who build the: physical body of man, In 
Sraddhas these mighty Pitris or Devas are constantly invoked, 
These Pitris are the children of the Mindborn and Will-born 
sons of Brahma. 

The Fists are of two kinds: (1) Agnisvatta («fu ern) or 
formless.. (2) Barhishad ( «fet_ ) or having forms. The first kind 
consists of Agnisvatta ( wrar )Soumya (dta ) and Habishman’ 
( wfeart ). The second kind consists of Ushmapa ('wwy ) Sukali 
(gurdi), Barhishada (affwg) and Ajyapa (wregu). The Pits of the 
first kind are the mind-born sons of Brahma and they are some- 
times called Deva-ancestors ( fqa-&am ). The Pres of the second 
kind dwell in Aiti-dka or the planet Moon, The souls of dead 
men pass to heavenly regions through the Pitriloka, In the 
Vedas many hymns were offered for worshipping the Fstrts. 

The Pitris are not the ancestors of the present living men 
but those of the first human kind. They are the spirits of 
human races, and in one sense, creators cr ancestors of men-—the 
first humanity on this Earth. “They are,” in the words. of 
Voltaire, “some thing very subtle ; it is a breath ; it is fire; it 
is ether ; it is quintescence ; it is a slender likeness; it is an 
intellection ; it is a number ; it is harmony.” 


The Seven Pitrja. 
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With the Hindua the Pitris are very sacred. > Offerings are 
made to them when a son is born, or any human being passes 
away from this earth to the Pitriloka. They are more honoured, 
and their ritual is more important than the worship of the saa 
(Manu 111-203). “Rare Ramiai frame afia 1? 

T Manu is the originator, of Hindu codes of law, hei is the 
father of mankind, hénce man is called manava, that is, son of 
Manu, and Manu’s system of law.-is dalled manava dharma- 
shastra (1). Manu is called... Svayambhuva; that is self-borny 
Hscause he has no birth save his coming forth ftom.the Body of. 
the Lord. Manu and other Aris. (ancestors) become merged 
into. the consciousness of, the great Lord at the end of their- 
evolution,. and pass into-His being. At the beginning of hew 
evolutions they become born again out of the “Body of Twilight” 
(gantya) ! Body of Dawn” (warga) “Body of: Will” (vergu) 
u Body af Mind” (ame-ga) of Brahma, the creator—the reflec-: 
tion of the. great Brahman of the universe. They were born, it: 
is written in the Vishnu Purana, from His Body of ‘Twilight, 
when He was meditating on Himself as the Father of the wotld, 
and the coming forth-of the:-world of men. The Varaha Purana 
speaks similarly, saying that they came forth, the colour of 
smoke, as He meditated on the bringing forth of all classes -of 
beings. “Manu and yas are the co-workers of- Brahma i in the 
creation of the universe. go abe wes So H 
arena are ee TH 4 a me! 

per -o (A pa- h Ti 
: In the frit. CERS of Manu-Sanhita we bare the following : 
amn says 

Fat fen wg wate were freien: 

WY en: rag] aaa BERTH | 
i TÅ ATRN ardina n a 
| TUA geet Tag at oye 

c Were niia a manian RRR) eS 

Brahma «after meditating oñ. Himself gave ‘birth. to mb 
Manu. ‘Know me the second creatonof all these, “In. arder to 
create ‘beings. I performed. "austere #apas and brought forth at 
first-ten great rishis (sages), who are ġraja-patis, that. is lords of; 
Beings. .Their names are Marichi, Atri, Angira,Pulaha, aaa; 
Kratu, Precheta, Vasistha, Bhrigu and Narada. 


Eino li (Ijah ware wid RAT: - = 
Or adu SS aE aH Ty T 


Von. IX] HINDU SURISPRUDMNOE. o 194 


_ (This Bhrigu at the command of Manu spoke Manu- Sanhita 
to the Rishis.) 

Manu ‘went on. saying to the! Rishis, that Haer tén Rishis 
created other seven Manus of great splendour, those devas (gods) 
avho were not created by Brahma, their abodes, very many. great 
Rishis of great power, Pitris.(Devas), Apsara, Gandharva, Rak- 
shasas, men, beasts, birds. dc. 

Vaivasvata Manu is the builder of the Aans Hindus. 
“ The sons of Bhrigu, they in whom the ‘causal body is the active 
vehicle, are the Somapas,.the Kavyas, and the Saumyas: and 
these are they who gave their chhayas for the'typical Sukshma 
Sharira (subtle. body) of the most advanced humiah monads then 
ready for incarnation, who formed the order of Brahmans ‘in 
those early days. The.sons of Angiras, the Havishmats, in whom 
the mental. body is the.active vehicle, gave their chhayas for the 
type of the subtle body of the Kshatriyas in those early days. 
The sons of Pulastya, the Ajapas, in whom the astral body is the 
active vehicle, gave their chhayas forithe type of the subtle body 
of the Vaishyas in those early days. The sons of Vashishtha, the 
Sukalines, in whom the etheric double is the active vehicle, gave 
their chhayas, for the type of the subtle body of the Shudras. in 
those early days. Each of these types having a different colour 
predominating in it, the four castes were ale the four Vainas 
or the four colours (1). 

Dr. G. Buhler. by am elaborate ermida of the taris pf 
Bhrigu’s version of Manu-sanhita, has come to the concluston 
that, “In the third chapter, there is one longer passage (VW 
192—201) which, beyond all doubt, has been added by a’ later 
hand. For the classification of the Manes, which it contains, is, 
in this form, foreiga to Vedic literature." (Introduction to 
Manu-smritt, p. LE VID). : eee ee 
-` Jë should be remembered that Manu gave-uadue preferenge 
and .superiority to the Brahmands over all other castes on ac¢ount 
of the highly developed state of their subtle bodies: But these 
predominating colours of the four castes have long age, dig 


appeared, one Manu has said :—_ - EA aod 
à E aa NAN 
eA armen nara MR,” ee re 

=o ata rrr at gern: kR a. 
me cipier Sy 


l ren) Manu-Smrlhy, Obapter LLI, 196—204. | aie 
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A Shudra may become a Brahman and a Brahman also may i 
become a Shudra. f 

Men, whose caste is either concealed or disclosed, are known | 
:by their own actions, 

The legends in the Puranas regarding the seven A#is are 
purposely mixed up and made hazy. According to one Purana 
the Pitris are the sons of the gods, and in another, those of 
Brahma. - 

Human beings evolved from the seven classes of the Pitris. 
‘Mankind did not issue from one solitary couple—Adam and Eve. 
‘There was a collective humanity in Manu. The’ theory of 
Monogentsm that man descends from one single couple ‘is the 
Biblical theory. The theory of biygenism that mankind arej 
born from several (seven) groups, isthe theory of Hindu Scrip- 
tures. The latter view appears to accord with what is known of ` 
the character and distribution of races. Those who believe in 
the miraculous creation of man in his present developed state out 
of wotking, or that the first man was born from fantastic link— 
missing Hink—the common ancestor of man and of the true ape, 
will find difficulty in realizing the Hindu philosophical idea that 
the Pitris are the progenitors of man, and they should be 
worshipped above all, asa pious duty, and- not for the selfish 
motive of succeeding to ancestral property. 

The number of primordial races is confined to seven, because 
of the seven /4ivts or seven progenitors, who were evolvers of 
beings. These seven Frais were the advanced Spirits from other 
planets (Lunar Pitris from Moon, called Chandramasha) reborn 
on this earth and giving birth to present humanity, 

Mankind is obviously divided into angelic men and lower brute 
kuman creations, The intellectual difference between the Aryans 
and other nations is inexplicable on any other ground. No 
amount of culture, nor generations of training amidst civilization 
could raise such human specimens (Veddhas of Ceylon, or 
Bushman and some African tribes) to the intellectual ievel of the 
Aryans. The Agni or sacred spark of intelligence conferréd by 

. the Agnisvatwa Pitris on the Aryans is wanting in the Veddhas. 
‘The theory of evolution also supports this view of lower and 
higher creations. 

“T cannot resist the conclusion so often arrived at by various 
anthropologists—that the primitive man, whatever he may have 
been, has in the course of ages diverged into three extreme types, ` 
represented by the Caucasian of Europe, the Mongolian of Asia, 
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and the Ethiopian of Africa, and that all existing individuals of 
the species can be ranged around these types.” (Eror ai T 
Fowler, 1885). 

In considering the great questions which as 
presents, M. de Humboldt avows that " as in the vegetable king- 
dom and in the natural history of birds and fishes, an- arrange- 
ment into many small families proceeds on surer grounds than 
one which unites them into a few sections embracing large 
masses ; so also, in the determination of races, it appears prefer- 
able to establish smaller families of nations.” 

M. de Humboldt. has also referred to the classification of 
mankind by Blumenbach into five races, and that of Prichard into 
seven races. Our conviction is that four races had preceded the 
Aryan race, and each race had or will have seven nape thus 
both of these theorics may be harmonised. 

The first Manu is called the Swayambhuva, the self- manifested, 
the Son of the Unmanifested Father. This Mdnu is-the creator of 
the creators (spirits) of mankind, who are called Pris, the spirits 
of humanity. This Manu declares himself created by vege: 


“Se frre wy: | 

wasa tg a wa gett facra 1 

a at fen we cere Gert |? - < 
Manu Samhita Oh. L 83—838, 


The Virat or collective universal Life (Saf) radiates ‘from 
within himself Manu, the Lord and Creator of this visible universe. 
This-Manu meditating on Himself, brought forth from within 
Himself ten Great Rishis, who are Prajapatis, These Prajapatis 
brought forth seven Manus of great splendour, and differentiated 
Pitri-devas, who are the byilders of human prototypes. ._ 
Q Waly atangan dhawa: | 
—— AL nah JA. a AA 
Mann Samhita, Oh. tL 87, 
ae this description, it is clearly seen that Virat or Manu, 
or ten Prajapati Maha-Rishis, or seven Manus of great splendour 
or “the Pitri-devas (who were the spirits of humanity), were not 
personified hurfian beings like ourselves. They were spirits, or 
individual souls, who descendsd in different ages into matter, and 
then became, personified beings under different material garbs. 
From this it iş cértain that’ uéither Manu nor Bhrigu is the writer 


of Manu Sanhita.; it contains the inspired instructions imparted ` 


by-the Spirit-Manu, and His ten Co-workers, whose names vary’ 


215. 


Yan 


Manns and the 
Rishis and thelr 


Allegorical Genca- 
logy. 
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in different ages, but spiritual entities remain the’sanie. There 
-fore it is no wonder that the names and sayings of Manu and the 
Rishis find place in the Vedas. ’For, at the end of each Maha- 
“Yuga, the Vedas disappear and these Maha (Great) Rishis recover 
them after: deep meditation, because,” vetily,> Yoga or concen- 
tration of mind is a creative power. ' 5 
| REET: TE qa a warti anaut | 
- MUTT TET ATUT gat ea Tan, HOTT: y, ; i 
A a aaa Ube: be = (Fr, te |e) 

“The Séven sah Rishis, the four “preceding Manus, par- 
taking of my essenté, were born from my mfjnd: from them 
sprung (were born) the-humian races ant the-yorld.” a ,.-- 
< This is the saying of Srikrishnd immediately before~.the 
commencement of Kali Yuga nearly -5,000 years ago. Four 
other Manus creating and predugo over four pie: historic races 
of men:had preceded him. 

`` Here the four preceding “ Manus” out of ihes seven were the 
four races of men who bad already lived, because the disappear- 
ance of Srikrishna from this earth inaugurated Kali age in 
3002 B.C, 

Dr. Buhler, in his able Tatrou to Manu-samhita has 
observed thus : “In the Rig-veda (I, 80, 16; I, 124 2; IL, 33, 13 
&c.) Manu is repeatedly called ‘Father Manu.’ In other passages 
we meet frequently with the assertion that ‘the jiwe tribes,’ or 
‘these created beings,’ or ‘the races of meng are his offspring 
(Rv. II, 24, 3; Taitt. Samh. I, 5, 1, 3 ; TH, 4, 22, M, 4, 3) 73 
MI, .1, 5, 6 &c,; Sat. Br, KUI, 4, 3, 3). The learned doctor has 
failed to account for this. The real meaning of the fwe tribes of 
mankind or fve races of men is this: All those passages were 
written during this the Vaivasvata Manvantara, that is, during 
the time of the Aryan Hindus, who are the first branch of the 
fifth race of men, called also the Aryan race. The Hindus 
compute the races and syb-races of. men by the cycle of Seven. 
Each principal Manu stands for each principal race, apd each 
minor Manu stands for a sub-race collectivly. It shows that 
before the advent of the Aryan race, four other yaces had lived 
during the reigning period of the seventh Manu Vaivasvata. The ` 
above quoted passage of Bhagavat Gita makes this meaning clear. 

The Rishis were of three -kinds : (1) Brahmarshis, (2) 
Devarshis (divine or the sons of yoga), and (3) Rajarshis me 
and princes. who adopted ascetic life). 


am) 
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- The-Brahmarshis were the descendents of those Rishis who 
were the founders of gorras of Brahrhans or caste-races. 

The effect of the evidence derived from Comparative Juris- 
prudence.is to establish that view of. the primæval condition- of 
the human- race which is-knowh as the Patriarchal theory, A 
number of persons-who are merely connected -by the sacerdotal 
fiction of a common descent lived under @ patriarchal chief. The 
characteristics - of the - situation -in- which mankind ` disclose 
themselves at- the dawn of their- history are that--they. were 
patriarchal groups. The Hindu Sartras mention eight such 
groups, which settled in India under eight patriarchal chiefs or 
gotra-making- rishis. The. names of the eight: gotra-making 
Rishis were as follows:—Jamadagni,: Bharadwaja, Visvamitra, 
Gautama, Attri, Vasistha, Kashyapa, and-Agastya. The ancestor 
worship of the Hindus originated in the worship of the metaphy~ 
sical and mythological seven Piris, the seven Rishis and their 
progeny, and the eight gotra-making Rishis, who were patriar- 
chal chiefs, and their mate issues who were all gożras, In course of 
time the real meaning of the Pitts and Rishis became distarted. 
The tenet being too philosophical and metaphysical to be grasped 
by the multitudes was disfigured by the priest-Hobd for the pur- 
posë of preserving a hold over them, through superstitious fear, 
Whatever may be the metaphysical and astronomical signification 
of the seven Pitris and the seven Rishis, it may be. safely main- 
tained that its human phase is based on real and historical events, 
disfigured into a theological dogma. only. to suit ecclesiastical 
purpeses.-‘ 

Notwithstanding the terrible- and -evidently purposed con- 
fusion of-Manus, Rishis and their progeny in the Puranas, one 
thing is made clear :—There have been and there will be seven 
Rishis in. every- Manvantara, and there are fourteen Manus in 
every Kalpa. The presiding gods, the Rishis, and the sons of 
Manus are identical. (Vishnu Purana, Book ID, CL I} The 
Vayu Purana furnishes the nomenclature of the sons of fourteen 
Manus, and the sons of seven Rishis, 

The names of fourteen Manus are as follows :— 

(1) Svayambhuva (a) Svarochisha (3) Uttama (4) Tamasha 
(5) Raivata (6f Chakshusha (7) Vaivasvata (8) Savarni (9) Daksha- 
Savarni (10) Brahma-Savarni (11) Dharma-Savarni (12) Rudra- 
Savarni (13) Deva-Savarni (14) Indra-Savarni. 

In each Manvantara (reign of a Manu), the incarnations of 
God, Indras, Devas, Seven Rishis, Manu, and Manu’s sons are 
different from those of other ages. 
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_.. In Bhrigu’s version of Manu Samhita it is said in the | 
first chapter that -Pirat created Svayambhuya Manu, thar, 
Manu created ten great Rishis, and each of those ten Rishis 
created seven Manus of great splendour (1). Again in the. 
sevoth chapter it is said that Manu obtained Kingdom, 
through humility (2). Again in the twelfth chapter it has been 
said: that the supreme Being is worshipped as Prajapati (Lord 
of creatures) Manu (3).. This shows that Manu is a generto 
name, Manu stands for col/ecfve humanity, from whom have 
sprung up innumerable creatures like sparks from fire (4). 
There were also Rishi Manus in all ages, all called by one generic 
name Manu (5). Bhrigu has also said that Svayambhuva Manu 
was- the grandson of Brahma; in his family six other Manus 
were born ;_ Mind (collective mind of the universe) creates 
everything ; from mind at first Ether (akasha) is created (6), ; 


JANAEI Naru PAL SASTRI, 
(To be continned, ) 
(1) Manu Samhita, Ohapter 1, 83—836 alokas, 
z (a) ag faa are gT | 
l l (Mau, Ohap, VIT, 49) 
(3) Haa naea | 
(4) were gawaa firerafiy KON | 
. Ba wata weit afew | 


(Mann, Ohap. XII, 128). 
(Manu Ohap. AT, 15). 


(Kuilaks), 


° (5). waw (Manu Ch. VII; 26). area w: 
i Bec E (Kuluka, ~ 
.. © ar ufe frent—erant arate na ate 
mi ooo | 7 h n “(Manu Ohap. 1, 75). 7 
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vous che D ECH Yh WS. eek (uel g LPT 
wf Gs uala init vit eat ca bu" yea padn 
uli, ed.. inga beurt Lalo Sha EE Crea -v GE Ang eba gun uhet boy 


Thus sum Aa O ur a a shes fis T ayra YG Joo ttl) “Gan unh 


Tuo ) ,Opde of Civil Procedure, 19 a} 1 BY GOFAL, TORA oe 4 


(GHOSHAL AND HEM CHANDRA Mirza, CALGUTTA, IRPH 3% 
“This is an annotated edition of the new Code, of iyi) F Procedure 


by two, experienced, Yakils phate. Calcutta High Court The 
rangs are duly noted, under ; gestions angikis, worthy 
yi note that the so, called mono a Reportahase besa pratama 
tically examined for useful decisions upon, various, points, The 
utility of, the, book. is enbarped by. the appendices, in, which 
diferent cognate Acts, like, the Proyiņciaąl, dpsal yeng Act are 
sepia z u ced with annotations. The book eontains, a masa, of 
selpi material carefully arranged, and jts, mpodarate price i is, gure 
to bring it within the reach of many, members of, the- profession, ; 
The Code of Cixi] Procedure, 1906, bx Mae ganna 
SARKAR, CALCUTTA, 1909 Wot, lL Re, b We have before wa the 
first volume of Mr, Sarkar’s, edition | of the new, Cede. , The 
previ fons | editions of bis commentary on the, old Codg were well 
received by t the profession ; and jit was inevitable that tha, materials 
‘should be analysed, rearranged as neceasitated by, new, Jegialation, 
“The. present, instalment co ngis the cqmmentary on the, body -ef 
the Code. The notes on the Rules and Orders, will be comprised 
in a separate volume. The work must be deemed as one of 
-considerable merit as an attempt has been made not merely to 
-collect the decisions but also to discover how far they are appli- 
cable under the new law. It could hardly be expected that such 
a task could be completely done, and it will probably require 
-many years of judicial effort. Meanwhile any warning given 
by a commentator that a decision under the old Code has to be 
-reveived with caution is welcome, This edition ıs also valuable 
because of the large number of cases selected from the non-official 
Reports, which will make the book useful in the different 
Provinces. We shall eagerly await the publication of the con- >, 
- cluding volume. 
The Code of Civil Procedure, 1908, by M. L. RATHARAM, B.A., 
}-L.B., LAHORE, 1908, Rs. 5.—This is an edition of the new Code 
intended mginly for local use. The text of the Code is given 
rst and is followed by an elaborate digest of all the cases on 
Civil Procedure to be found in the Punjab Reporta. The work 
-represents a considerable research and labour and we have no 
4oubt will prove useful to practitioners in the Punjab. 


|| 
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The Code of Civil Procedure, 1908, by S. C. Roy, B.A., LL.B, 
CALCUTTA, 1909, Rs. 2.—This is 'a- handy edition of the Code 
which reproduces the text, gives - marginal references to the 
corresponding provisions of the old Code and cross references and 
duly notes the provisions of the English Rules of the Supreme 
Court.” The work, so far as it goes, has been carefully edited and- 
will no doubt prove useful. 

The Code of Criminal Procedure, 1898, by D. E. CRANEN-- 
BURGH, REVISED BY JANAKI NATH PAL SASTRI, B.L., CALCUTTA; 
1908, Rs. 5.=~Mr. Cranenburgh’s edition bas been a favourite 
with the profession for many years past and has been brought- 
up to date from time to time. The value of the present edition 
has been considerably enhanced by the elimination of obsolete 
cases, a process which must be resorted to if the life of an old- 
commentary is to be prolonged. Decisions are carefully analysed: 
and classified, and the extremely moderate price of the book- 
will bring it within the easy reach of many. 

The Land Acquisition Acts by MAHIM CHANDRA Sarkar, 
CALCUTTA, 1908, Rs. 2-8.—Mr. Sarkar who is a judicial officer of 
great experience has now added to his list of commentaries one 
on the Land Acquisition Acts. Indian cases from all possible- 
sources and Reports have been collected, digested and noted under 
different sections. The work which is moderately priced will no- 
doubt prove to be of great utility to all concerned with the 
administration of the Act. ` 
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The constellation of stara, known as the Saptarshi Mandal, 
lies to the south of the group containing North Pole star (Polaris 
or yaara ). The group of Pblaris is also called the Little 
Bear. The Saptarshi Mandal is called the Great Bear in English, 
It, however, does not resemble a bear, but a peacock, consisting 
of eight stars, and is called in Sanskrit Chitra Shikhandi (painted 
peacock). In Sanskrit Riksha, (ww) means a star and a dear, 
and a constellation of stars is Arksha (an adjectival form Riksha.) 
The Arabs, who borrowed ‘rom Sanskrit Astronomy the names 
of the constellations of stars, translated Riksha as dear, and 
called the great constellation of Riksha (stars) as the Great 
Bear, The Greeks took the names from the Arabs, the Romans 
from the Greeks, the English from the Romans, and at last the 
Bengalis from the English. So the constellation is known in 
English as the Great Bear, and in Bengali ( wẹ amga ) 
The names of the eight stars of this group are as follow: 
(1) Marichi, (2)[Vasistha, (3) Arundhuti, (4) Angira, (5) Atri, 
(6) Pulastya, (7) Pulaha, (8) Kratu. The second and third are 
known as husband and wife, so closely are they united together. 
Therefore, taking the second and third as a unit of one star, the 
number is reduced to seven, and the constellation is called 
Saptarshi Mandal. The seven stars have no connection with 
the great sages (Rishis) bearing those names, except that Astro- 
nomical Key may be applied in reading the meaning of the 
Vedas and the Puranas in an astronomical way. This is not 


Mig Sap © 


only an astronomical myth, but also a primordial mystery, having - 


deeper meaning. "From the spheres of the stars wherein dwell 
the Gods of light that wisdom descends to the inferior spheres.” 
Gotra is the egrliest type of a joint family. Originally there 
were eight go/va-making Rishis. This means that the Aryans 
came at a remote antiquity from the belt of Himalaya or a sacred 
land metaphorically called Meroo, under the leadership of eight 
Rishis in eight sections and settled themselves on the banks of 
the Indus. Gradually the number of joint family .or gotras in- 


Qotrajas, Castes, . 
ee ee : 
and otnt Family. . 
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creased and the sub-division of the eight primitive gotras increased 
to a thousand : 


wate Peer UFUTE: | 


(Madhava-Parssara), 
These Rishis were the original patriarchal chiefs, who led 


‘different groups of the Hindu race into India, and settled with 


their cattle into a gofva (cow-pen) or patriarchal cell, where they 
kept their cows. These places of settlements became Village 
Communities of different gotra-founders. From pastoral life of 
keeping a number or collection of cows, they settled in villages 
and turned their attention to agriculture, so the transition was 
from pastoral life to agricultural or from gotra strictly so called to 
Village Community. Each village community gradually dis- 
integrated into a number of small households or families, The 
joint family was the unit of Society. Each gofre or village com- 
munity was composed of different castes. The Aryans came in 
different groups from their original seat into India, The Aryans 
were engaged in constantly fighting with the aborigines, so in 
éach Aryan settlement or village community four classes were 
rigidly fixed consisting of the fighting class or Kshatriyas, priests, 
merchants or cultivators of the soil, and working men or Sudras. 
We shall see that the four sons of Ghrita-Samada were the 
originators of four castes on account of the difference of occupa- 
tion, or the four castes came out from different limbs of an 
allegorical person—Brahma. The four castés owe their origin 
to the division of labour. Gradually intermarriages between 
these different castes being prohibited, caste system became 
stereotyped. In the Rig Veda foira meansa collection of cows 
of the pastoral Aryans. Gradually gofa came to meana patri- 
archal family. The number of pastoral groups increased, they 
established village communities, and divided themselves into 
different sections. At last joint families grew up on the earliest 
model. The agnatic kinship and the exclusion of females from 
inheritance were the characteristics of these agnatic families, and 
ancestor-worship grew up on account of great veneration paid to 
all agnates, who were counted among the Bg, 

In Hindu Sastras allegory has indulged in endless fancies 
and theology has taken advantage thereof to impress it as a truth 
on the minds of the ignorant and credulous, The following is 
the allegorical description of the origin of Hindu kings. 

The Manus the sons of Manus, the Rishis (sages), the Indras 
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and the’ gods govern the universe under the guidarice of the’ 
Supreme being (1). i ett 

Svayambhuva Manu had two sons, Preobrata and Uttanpada.!, 
This was at the dawn of creation, when this Earth was not yet 
formed. It devolved upon Preobrata to cause the formation of 
of Earth, to people it and to establish its government. Preo-' 
brata had seven sons, who became kings of the seven imaginary. 
islands. The Earth was called ¥amdu islands, and Agnidhra: 
was its king. Agnidhra had nine sons, each of whom’ became 
the king of each of the nine divisions of Jambu-island, known 
as Varshas. Of these Nabhi became the king of Nabhi-Varsa, 
Nabbi had a son, named Rishabha, who was an incarnation ‘of 
Vishnu. During the reign of Rishabha solid Earth became 
formed, Rishabha had one hundred rons, of whom Bharata was 
the eldest. The country of Bharata is called Bharata-Va iraha, 
or India. It was formerly named Ajnabha. 3 

Uttanapada, the second son of Manu (self-existent), had 
two sons Uttama, and Dhruba. Dhruba’s sons were Kalpa (age) 
and Batsara (years). This is certainly an allegorical description. 
The descendants of Preobrata divided space, and the descendants 
of Dhruba divided time. Batsara had six sons, the six seasons. 
At last Anga (Organic Body) came into being. Bena was the 
son of Anga, and Bena’s son was Prithvi, after whose name this 
Earth is called Prithibi. l 

In the family of Prithvi Barhishada was born. Barhishada 
had ten sons, all known as Prachetasa. They married Marishy 
from whom Daksha, the Lord of Creatures came out. Daksha 
created all the creatures. Daksha, Manu, and Brahma are all 
known as Prajapatis, the Lords of creatures, because they are 
the progenitors of creatures. 

This description of the creation is only allegorical. I have 
quoted it only to show that at the time of Svayambhuva Manu 
the reputed author of Manu-Smriti, there were no human Kang 
and the solid Earth also did not exist. ` Na 

Our humanity commenced on earth with the seventh Manu; 
namêd Vaivasvata Manu. During His reign, known as Vaivasvata 
Manvantara, two families of kings, known as metaphysical Sun's 
family (Surya#Vansa) and Moon’s (metaphysical) family (Chandra- 
Vansa) came into being, who reigned in Bharat-varsha for many 
centuries. The history of the Hindu kings of India is the 

(1) wel wagers gaga ava | 
CH: CONTR Gat TET ATTA | 
->o (am, ga ) | 
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history of these two families of kings. Manu was their prede- 
cessor. Hence the Divine instructors (Rishi or sages) and the 
Divine kings had a common origin. 

At the beginning there was but one Veda. (1) 

The Rishis (sages) were the lords of beings (Parjapatis). 
They were also makers of gofras. They were moreover patriarchal 
chiefs. It is written in the Puranas that they were the coadjutors 
of Brahma in the act of creation. They were however, incapable 
of creating beings, one of them Narada openly refused to 
procreate generation. Hence Brahma brought forth out of 
Himself Svayambhuva Manu and Satarupa,a woman. Brahma 
as well as Manu is called Prajapati (Lord of beings). Hence one 
version calls Satarupa daughter or wife of Manu. Satarupa came 
out of Brahma or Manu, like Eve created out of the bones of 
Adam, In this sense Satarupa was the daughter of Brahma or 
Manu, and as she was the only female being by whom all other 
beings were created, she is also called wife of Brahma or Manu. 
This happened before the actual physical creation took place. 

The names of the Rishis have been given above. In Svayam- 
bhuva Manvantara, the names of the Rishis were Marichi, Atri, 
Angiras, Pulaha, Pulastya, Kratu and Vasistha. The names of 
the seven Rishis of our Manvantara are Kashyapa, Atri, Vasistha, 
Visvamitra, Gautama, Jamadagni and Bharadvaja. (2) 

Atri bad three sons, Chandra, Dattatreya, and Durbasa. 

Angrras had two sons, Utathya and Vrihaspati and four 
daughters. 

Pulastya had two sons, Agastya and Visravas. 

Pulaha had three sons. 

Kratu had sixty thousand small Balikhilya rises. 

Vasishtha had seven sons. 

Kashyapa was the son of Marichi. He married thirteen 
daughters of Prachetas Daksha, and generated all sorts of animals. 

It must be borne in mind that this is a metaphorical descrip- 
tion of creation. 

JANAKI NaTH PAL SASTRI, 
[To be contenusd.) $ 
(G) waya Se nan ak aga | s 
RA musti ma ua aaa 9 
(atawa, ell8lna ) | 
(2) aaisan fanfa daa; | 
mafia Yi gawa; WAT: 1 
(aee, SANA) | 
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HINDU JURISPRUDENCE—/ Continued). 

Narada is a son of Brahma, he is alsoa son of Daksha. He 
was asked to procreate, but he refused, he becamea refractory 
son, for which he was cursed by Brahma to be reborn in every 
age. Thesole purpose of my alluding to these allegories of 
creation is to show that the so-called historical chronology dis- 
covered by the Sanskritists regarding the age of Manu, Narada 
Vrihaspati and Bhrigu, is based upon fiction, and is against the 
very spirit of Hindu Chronology. The origina? Manu, Narada, 
Vrihaspati, and other Rishis were not real mortal beings, and 
they are generic names. : 

The institution of the Indian Rishis appears to have been 
really a confederation of sages, gathered to study the art of ruling 
men, to centre the domain of truth, modulate its propagation, and 
arrest its too dangerous dispersion. They did "all for the people, 
nothing through the people.” The European communities, in 
the shape of self-government, do everything through the people. 
The cause of degradation of the masses among the ancient 
Aryans seems to be that they were wedded to priestly superszi- 
tion and priest-craft, and also that they were willing slaves of 
the Rishis and their ideas without freedom of thought. It 
happened in this way :—The Rishis were ‘ministers of religion 
or priests, who were originally philosophers. The reins of the 
governing powers were in their hands because they inherited 
them from their ancestors who were really divine beings, such 
as the Manus and seven Rishis. : 

In the early days, the word, " patriarch” applied in its 
original sense to the Pits or Progenitors of the human race, 
the fathers, Chiefs, and Instructors of primitive men. Later cn 
the Rishis transmitted their knowledge to their descendants, the 
Brahmanas, who were common human beings. 

It was their prerogative and duty to reveal the secrets of 
Nature (sciences), that were useful to mankind,—the hidden 
virtues of plants, the art of healing the sick, and bringing about 
brotherly love and mutual help among the mankind. No 
Brahmana was he if he could not-heal and kindle fire by the 
breath of his mouth. Those who showed such powers were 
forthwith set above the crowds, and were regarded as super- 
human beings. | 
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Had they failed to kindle fire by the breath of their mouth, 
none of their names would have passed down to posterity ; for 
this was the first and crucial test, the certain sign that the 
Brahman bad upon him the invisible hand of a divine being or 
(Rishi) or was an incarnation of one of the Gods. Sothe Brah- 
mans were looked upon as Gods by the common people. This is 
the characteristic of the Brahmanical age. 

The Rishis were seven in number, each of whom created 
seven Manus. The principle of seventng was introduced in explain- 
ing the theory of creation, and the number seven supplied a sacred 
type that could be used for manifold purposes. The Hindus 
place in the Great Bear their seven primitive Rishis and call this 
constellation the abode of the Saptarshi. This is only an astro- 
nomical mystery of the number seven. The number seven governs 
the periodicity of the phenomena of life, dominates the series 
of chemical elements, and is also paramount in the world of 
sound and in that of colour as revealed to us by the spectroscope. 

“There were in the first Manvantara seven celebrated sons 
of Vasistha, who in the third Manvantara, were sons of Brahma 
(če. a Rishi), the illustrious progeny of Urju., (Vishnu Purana, 
Book III, Ch. I). 

Agni-Vishun-Surya was the head or focus, from which 
emanated in physics as in metaphysics, from the spiritual Sun as 
from the physical sun, the Seven Rays, the seven fiery tongues, 
the seven planets or gods. 

In the Vedas, Puranas and the Smritis the number “ 7” plays 
a most prominent part. : 

“For the sake of promulgating the Vedas, Vishnu, in the 
beginning of a kalpa, related to Manu the story of Narasinha 
and the events of seven kalpas.” (Matsya Purana). 

“In Hymn XIX, 53, of Atharva Veda we have the following : 

“Time carries us forward, a steed with seven rays, a 
thousand eyes, undecaying, full of fecundity. On him intelligent 
sages mount ; his wheels are all the worlds.” 

Even Pravaha (wind) is septenary. Kurma and Linga 
Puranas enumerate the seven principal winds, from hich 49 
winds came out. N 

Thus from the 7 creations, 7 Rishis, Zones, Continents, 
Principles &c. &c. in the Aryan Scriptures, the number has 
passed through Indian, Egyptian, Chaldaic, Greek, Jewish, 
Roman and finally Christian mystic thought, until it landed in 
and remained impressed indubitably on every theology, 

The seven rishis represent the seven planets, seven sages, 
and many other things. "In all the Manvantaras, classeq of Rishis 
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appear by seven and seven and having established a Code of law 
and morality depart to felicity.” „Matsya Purana). 

The septenary divisions of the cosmos and the human 
principles are found in the Puranas. 

The mystic number seven is prominent in seven sounds and 
seven rays of the sun. 

“In every Dvapara (third) age, Vishnu in the person of 
Vyasa divides the Veda, which is one, into four and many 
portions. 28 (4x7) times have the Vedas been arranged by the 
great Rishis in the Vaivasvata Manvantara in Dvapara age and 
consequently 28 Vyasas have passed away. They were all in the 
form of Veda-Vyasa, who were the Vyasas of their respective eras.” 

(Vishnu Purane, Book IIT, Oh, OL) 

There are seven keys that open the seven aspects of the 
Vedas and the Puranas. Every religious and philosophical 
symbol has seven meanings attached to it, each pertaining to its 
legitimate plane of thought, that is either metaphysical, astrono- 
mical, numerical, physiological, mythological, allegorical or 
historical and geographical.’ 

There is not a statement in the Puranas which has not these 
seven meanings, and does not apply to both the physical and the 
metaphysical worlds. “As above, so below” is the key of 
interpretation. 

The Hindus divided the face of the ee geographically 
into seven zongs, climates, dwipas, and allegorically into seven -° 
heavens or seven hells, and again metaphysically into seven 
principles of man. 

The principle of sevensng is based upon the theory of cyclic 
evolution in general. Humanity is the child of cyclic evolu- 
tionary law and not one of its units can escape its unconscious 
mission of hfe, or get rid of the burden of its co-operative work 
with Agnt-Vishnu-Surya (the physical fire, nature and sun, as 
well as the Spiritual fire, Preserving Energy of Brahman and 
the „Spiritual Sun) in the act of preserving and maintaining 
creation. This world is not the creation of chance. The Vedas 
will say: wela feur (Evolution in general events, 
mankind and everything else in Nature proceeds in cycles.) All 
the sounds and colours are divided into seven groups. The 
Monday of one week partakes of the nature of the Monday of 
next week. The seven days of the week, the seven Creations 
of Brahma, the seven Rishis, all are symbols of cyclic evolutions, 

JANAKI Nata PaL, SASTRI, 
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REVIEWS. 


Civil Procedure in British India by J. G. Woovrorrs, 
M,A.) B.C.L., and SYED AAMIR ALI, A.A., C.LE,—THACKER SPINK & Co. 
1908—Rs. 24.—The new Commentary on the new Civil Procedure 
Code by Mr. Justice Woodroffe and Mr. Amir Ali is, as might 
have been expected from their labours in the field of legal 
literature, a truly monumental work. The work covers nearly 
1,700 pages and professes to be based upon an examination of 
nearly 10,000 cases. The Commentary is quite unlike any other 
that we have seen inasmuch as it is not a mere digest of the 
judicial decisions on the subject. The learned authors have 
attempted to extract legal principles from the cases wherever 
possible and has tried to co-ordinate them in a homogeneous 
whole. The task necessarily involved an examination as to how 
far- a case decided under the old law could be treated as an 
authority under the new Code. It would be too much to expect 
that the result of such an attempt could be set out in any 
Commentary of moderate size. The result can only be attained 
by a long series of decisions upon various questions when they 
“arise in practice. We have, however, here a real effort to exa- 
mine the cases at first hand and an attempt has been made also 
to indicate in various places how far a particular decision may 
still be regarded as possessing some element of vitality. As 
examples of attempts to boil down the mass of degal decisions 
and to extract intelligible rules from them, we may refer to the 
comments on res judicata which occupy 50 closely printed pages 
and give an excellent idea of the principles deducible from an 
entangled mass of judicial decisions. The very fullness of the 
work, however, raises the question whether any one coould make a 
serious effort to read and remember the whole of it. In fact 
the very size of the Commentary proves completely the futility of 
codification in this country. If it is necessary to read through 
a Commentary of 1,500 pages to ascertain the law of Civil 
Procedure in this country, the task would be found too heavy 
to be undertaken by the most industrious student. of law and 
by the most devoted member of the profession. A work of this 
magnitude, therefore, must be treated more or less as a valuable 
book of reference, a general acquaintance with which is all that 
‘can be accomplished by any ordinary individual. From this 
point of view we have nothing but praise for the work. The 
learned editors, we observe, have practically omitted all comments 


‘ 
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on the procedure in suits on mortgages and in the matter of 
arbitrations. No doubt the former subject is treated in text- 
books of repute, but that is no reason why the leading Commen- 
tary on the Civil Procedure Code should not contain a fairly 
full account of the procedure applicable to this important subject. 
We trust this deficiency will be remedied in the next edition. 
The work is very handsomely and attractively got up and lacks 
the repellent aspect of a huge law book. 


Magistrate's Handbook of Criminal Procedure by H. F. 
HOWARD, LC. S, R. Campray & Co., 1909, Rs. 2.—This little 
book contains observations upon various points in connection 
with Criminal Procedure. The learned author who is a member 
of the Civil Service has an eminently judicial mind and he makes 
various suggestions as to the details of a criminal-trial. The 
observations are useful and if carefully noted will save many a 
Magisterial Officer from pitfalls in their daily work. We recom- 
mend the work to all who have to take part in the administration 
of the Criminal law in this country. 


OASES AND OOMMENTS. 


Infant—Promissory note—Miusrepresentation as 
to age 

The defenddnt when under 21 years of age, obtained an 
advance from the plaintiff and signed a promissory note for 
4 700 in respect thereof. The defendant, at the time of the 
loan, represented to the plaintiff that he was over 21 years of age: 

Held, that the contract was void under the Infant Relief Act, 
1874, and that the defendant was not estopped from relying on 
the statute by the fact that he had madea representation as to 
his age. 


Contraci—Agreement by father of illegitimate 
°  child—Death of mother—Right to sue. 


A, the father and B, the mother of an illegitimate child 
entered into an agreement under which A agreed to pay Ba 
weekly sum for the support and maintenance of the child and in 
consideration of such payments B agreed that she would not make 
any application for maintenance of the child to the Court and 
would tako entire responsibiljty for its maintenance and education, 
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Upon the death of B, her legal representative sued A to recover 
money under the agreement for the benefit of the child. Big- 
ham and Walton JJ. ruled that the action was not maintainable 
as the contract was purely personal between A and B, and was 
to be operative so long and only so long as B was in a position to 
give a mother’s care and to keep, maintain and bring up the child. 


Accretion— Apportionment. 


In this case the Supreme Court of Wisconsin was called upon 
to consider the mode of apportionment of accretions among several 
riparian owners. It was ruled that the division should be made 
on equitable principles, so that each proprietor shall secure a water 
frontage on the new shore proportionate to that which he had 
on the original shore without regard to the side lands. Each 
proprietor thus takes the area between the lines of his old 
frontage on the water measured forward to the new frontage ; 
the side lines will be parallel or converge or diverge according 
as the new water line is equal and parallel with or is longer and 
shorter than the original shore land. This is practically the 
view taken by the Supreme Court of the United States in Jones 
v. Johnston, 18 Howard 150 and /Joknston v. Jones, 1 Black 209. 


Contract—Parol evidence to explain. 


The plaintiff placed in charge of the defendant certain 
waggons for sale and the defendant entered into a written agree- 
ment with the plaintiff that he would keep the property fully 
insured. The defendant insured the property for three-fourths 
of its actual value. The property was subsequently burnt 
by fire. The plaintiff sued to recover the price; the defendant 
resisted on the ground that he had kept his part of the agree- 
ment, as according to the custom of the trade fully insured 
meant ‘kept insured for three-fourths of the value.’ It was ruled 
that parol evidence was not admissible to prove the alleged usage 
as it was not in explanation but in contradiction of thb terms 
of the written agreement. The same rule has been laid down 
by the Supreme Court in Zilley v. Chicago, 103 °U. S. 155 and 
Grace v. American Century Co., 109 U. S. 278. The substance 
of the rule is where there is any vagueness or ambiguity, you 
can explain it, but where the contract ts plain, you cannot give 
evidence to prove something repugnant to or inconsistent with 
the contract, 
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Implied easement—Severance of tenement, 


In this case the principle was affirmed that where the 
owner of two heritages or of one heritage consisting of several 
parts, has arranged and adapted these so that one derives a 
benefit or advantage from the other of an obvious and continuous 
character and he sells one of them without making express 
mention of those incidental advantages or burdens of one in 
respect to the other, there isin the silence of the parties an 
implied understanding and agreement that these advantages and 
burdens respectively shall continue as before the separation of 
the title. In cases of this description it is not essential that the 
advantage claimed be of an absolute physical necessity ; reason- 
able necessity as distinguished from mere convenience is enough. 
In the particular case before the Court, the owner of a building 
had erected a new building on an adjoining Jot and then for many 
years had used the stair way and hall of the old building as the 
only means of access to the second floor of the new one. It was 
ruled that this use became an easement by implication upon his 
sale of the old building. 


Criminal trial— Misconduct of bystander. 


During the progress of a criminal trial upon the production 
before the jury of blood-stained garments purporting to have 
belonged to the deceased, a lady dressed in black sitting among 
the spectators made an outcry and started to leave the Court 
room. On reaching the door she cried in an audible voice, " poor 
Will.” Asa matter of fact she was the mother of the accused. 
Counsel for the accused moved to the Court to discharge the 
jury and hold a fresh trial. The motion was over-ruled by 
the Court. The Judge charged the Jury to disregard the incident 
and not to allow it to influence their judgment. The Supreme 
Court held that there was no mis-trial on the ground that 
display of emotion or remarks of by-standers unfavourable to the 
accused “in the presence of the Jury and overheard by them 
alth8ugh reprehensible are not sufficient ground for a new trial 
unless it shall &ctually appear that a verdict of conviction was 
produced thereby. 
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Easement—Light and air. 


In this case the question arose whether when a lease has 
been granted of land upon which there is a building depending 
for its light and air on windows which overlook adjoining land 
of the landlord, does the lease include by implication any right 
of light and air not expressly granted. The Court decided in 
favour of the doctrine that there is an implied grant where the 
situation and habitual use of the demised premises is such that 
the right to light and air is necessary to the benefiicial enjoy- 
ment of the leased premises. The same view had been previous- 
ly upheld in Case v. Minat 158 Mass. 577, 22 L. R. A. 536. 
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SIR FRANCIS WILLIAM MACLEAN, KT., K. C.i. Ew: 


On Thursday, the 11th March 1909, Sir Francis Maclean, 
who had presided with dignity and distinction over the High Court 
for a period of over twelve years retired from the Bench amidst 
the universal regrets of the profession as well as the lay public. 
In the first volume of this jourual, page 657, we gave an account 
of the: distinguished career of the retired Chief Justice, and it is 
unnecessary on the present occasion to dwell again on the details 
of his eminent services to the cause of the administration of 
justice in this country. It is sufficient to say that he always 
endeavoured to preserve the independence of the Judicial Bench 
and to continue the best traditions of the Court. He maintained 
the balance evenly among all sections of the community, as 
also among the different branches of the legal profession. The 
vakils of the High Court have particular reason to be grateful 
to him, as but for his sympathy they would not have been able 
to get rid of the uncomfortable head-dress, a relic of thé old days 
of the Sudder Court, and their new robe sanctioned by him has 
added much to their comfort specially in the hot weather. They 
have also to be thankful to him for increase in the matter of 
accomodation for their Library in the Court building. As an 
example of the ‘manner’ in which the retired Chief Juatice used 
to hold the balance even between members of different com- 
munities, it may be mentioned that during his tenure of office, 
almost in every alternate year, an Indian has been appointed to 
„the high officd of Sheriff of Calcutta. - r 
I is difficult within the limited space at our disposal to 
make°ah accurate estimate of the judicial decisions of the 
retired Chief Justice. But one can easily recall to memory 
some of his jfdgments which must be freated as landmarks, 
For instance his: decision in’ Nimai Chand v.- + Dinanath, 2 
Ci W. N. 691 was the first of a long series of cases [ Bhuban 
vi. Nanda, L L. R26 Calc. 324; Hira Lal v.. Chandra 
Xani, 1. L. R. 26 Calc, 539] which affirmed the rule that the 
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three years period of limitation applies to cases in which an appli- 
cation is made to set aside an execution sale on the ground of 
fraud. The Legislature, however, under the new Code, has 
reduced the period to. thirty days, an alteration the wisdom of 
which is undoubtedly open to question. In two other cases, 
however, the Legislature has adopted the views of the Chief 
Justice, Thus, the view indicated by him in Achamia v. Durga 
Charan, 1. L. R. 25 Cale. 146, that a question of jurisdiction 
ought to be urged at: the earliest period of a suit, has been adopted 
in the new Code. Again his dissentient opinion in Khadem v. 
Imdad, 1. L. R. 29 Calc. 758, that if a preliminary decree is not 
challenged by appeal, its correctness cannot be questioned in an 
appeal from the final decree, has also been adopted by the Legisla- 
ture. The Chief Justice entertained very strong views upon the 
propriety of the interference of the High Court in the exercise of 
its revisional powers under section 622 of the Code of 1882 
and his judgments in Mathura Nath v. Umesh Chandra, 1 
c. W. N. 626 and Raghu Nath v, Chatrapat, 1 C. W. N. 
633, which were delivered within a few weeks of his appoint- 
ment as Chief Justice, settled the construction of section 623. 
It would be a mistake to suppose, however, that he was in any way 
in favour of the restriction of the powers of the Court; witness 
for instance, his decisions in Pasupati v. Nandalal, I. L. R. 28 
Calc 734, Bry Kumari v. Ramrick, 5 C. W.N. 781, and Bal- 
kissen v. Khagnu, I. L. R. 31 Calc. 722, which placed on a sure 
foundation the authority of the High Court to stay proceedings 
in all matters in a subordinate Court against which an appeal had 
been preferred. As instances of cases which furnish notable 
illustrations of judicial independence,. we may recall to memory 
the well known Barrackpore murder case and the recent Mymen- 
sing Magistrate's case [Clarke v. Brojendra Kishore, 9 C. L. J. 298]. 
Mention may also be made of other cases like Choutmull v. River 
S, N. Co., I. L. R. 24 Cale. 786, I. L. R. 26 Cale, 398 and Nemi 
Chand v. Wallace, 4C. L. J. 274 I. L. R. 34 Calc. 495, which indi- 
cate that extraneous considerations of class or creed had no weight 
with him in the decision of cases. The Chief Justice Always 
loyally followed ‘the decisions of their Lordships of the Judicfal 
Committee with the result that when he shad logically 
applied the principles laid down by them, he found a 
decision upset on appeal. One of the most remarkable. of 

these was the case of Bijoy -Gopal x, Milratan 1. L. R 30 
Gale. . 999, ia which, he followed the decision of, the Privy. 


had 
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Council in Madhusudan v. Rooke, I. L.R. 25 Calc. 1, and found 
his own decision subsequently reversed by the Judicial Committee 
[L L. R. 34 Calc. 329, 5 C. L. J. 334]. Another important decision 
of his as to the liability of a Railway Company for accidents— 
E. I. Railway Co. v. Kakdas, I. L. R. 26 Calc. 465, was 
subsequently reversed by the Judicial Committee [See I. L. R. 
28 Calc. 401]. With all deference to the opinion of the Judicial 
-Committee which, of course it “would be heresy to question, to the 
lay mind at any rate, the decision of the Chief Justice will always 
appear more just and equitable. His desire to do substantial 
justice also sometimes led him to adopt views which did not meet 
with the -approval of the Judicial Committee, for instance, see 
In the matter of Abdur Rahaman, I.L. R. 27 Calc. 839, which was 
‘disapproved in the celebrated case of Sudrahmania Vv." King 
Emperor, 1. L, R. 25 Mad. 61. In fact latterly, although some of 
his decisions in highly contested cases, as for instance, in Debendra 
Nath v. Adminsstrator-General, I. L. R. 33 Calc. 713, have been 
affirmed by the Judicial Committee [I. L. R. 35 Cale. 955], other 
decisions of his has met with an opposite fate. [See Radha 
Prosad v. Ranimoni, I. L. R. 33 Calc. 947 ; Kurrutuhan v. Nasbut- 
ud- Dowla, I. L. R. 33 Calc. 117]. Of course, in cases like ‘these 
it is impossible to say which view is correct, although for practical 
purposes no doubt, the view of the ultimate Court of appeal must 
prevail It must be admitted, however, that as a rule, the deci- 
sions of the Chief Justice were marked by a vigorous common 
sense and love qf substantial justice. No better illustration of this 
could be afforded than in the famous Kidderpore ejectment cases, 
in which a lessee from the Mutwali of the Hooghly Imambara 
obtained decrees for ejectment against occupants of holdings which 
had been in existence for over a century.- It was the Chief 
Justice who with a firm hand stayed the tide, and his view ulti- 
mately prevailed in the Judicial Committee, I. L. R. 32 Calc. 4r, 
51. - On the whole, even the most captious critic will not venture 
to deny that broad justice on principles of equity and good con- 
science was administered by Sir Francis Maclean. 7 
We give below the anang Court on the occasion of 
his Poe s retirement. Í > 


On Thursday, the 11th March 1909, at 11 Aad, their Lords 
ships, the Hon’ble the Chief Justice and all the Hon’ble a udges, 
Counsel, Vakils, Atterneys, Court Officers and others aiscrabled 
in ‘the Court of -his Lordship the Chief Justice. -, 
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Tr Vaxns’ ADDRESS. ` 

The address from the Vakils’ Association was seated by 
Babu Uma Kali Mookerjee, the President, - and Offg: Senior 
Government Pleader, and was beautifully illuminated, being con- 
tained in a handsome tubular silver casket, ornamented with four 
bas-relief views of the High Court. It was in the following 
terms :— = 4 

_ My Lord.—We, the Vakils of the High ee beg PAN 
to approach your Lordship with an expression of our deep regret 
at your retirement. We beg to express our grateful appreciation 
of your noble efforts to uphold the dignity of the Judiciary, to 
administer even-handed justice, and to secure the speedy disposal 
of cases pending in this Court. 

A. thorough independence, a strong common sense, wa a 
desire to do substantial justice have characterised you on the 
Bench ; and we are specially grateful to your Lordship for the 
sympathetic anxiety which you-have always evinced for the 
welfare of our body, the scrupulous fairness with which you have 
recognised our claims, and the kindness and courtesy with which 
you have treated’ us. 

In the discharge of the duties of your exalted office, cou have 

never made any distinction between class and class, and we 
readily bear testimony to the prevalent feeling that all interests 
have received just and impartial consideration at your Lordship's 
hands. : 
In the midst of your arduous labours, you have found time. 
and spared no pains to render services to the country and to 
relieve the distress of the poor and the afflicted, and this has 
endeared you to our countrymen. 

May we hope that you will remember us and the country 
you leave behind and lend your influence to measures calculated 
to promote its welfare? And now, in bidding you farewell, 
permit us to assure you that our good wishes follow you to your 
native land. .May you have a happy and pleasant voyage and 
enjoy many more years of health, happiness, and prosperity | 

a a 





THe INCOBPORATED Law Socrery’s ADDRESS. kah; 

This address was presented by Mr. H. C. Egyar, President 

of the Society, and was also contained in a silver casket, suitably 
inscribed. Jt ran as follows :— 5 

My Lord. —On behalf of the Aeneas the High Court-we 

„desira to approch your Lordship on the eve of your retirement: 
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to say farewell, and to ask you to accept this address and the 
casket that contains it as a memento of the occasion. ` 

My Lord, we are not insensible of the manner in which your 
Lordship has upheld the dignity and honour of the Court over 
which your Lordship has presided with such conspicuous ability 
for so many years. Assuming your high office as successor to so 
many eminent Judges, your Lordship has fully maintained all 
the high traditions which appertain to the Chief Justiceship of 
Bengal. And it is your Lordship whom the profession and the 
public have mainly to thank for structural and other improve- 
ments to the Court -buildings, and for the construction of the 
new wing recently a with beating ceremony by H. E. the 
Viceroy. 

We, as officers of your Lordship’s Court, have benefited by 
the strict impartiality with which your Lordship has administered 
the internal aflairs of the Court, and the attorneys feel that by 
the departure of your Lordship, they lose a friend who has ever 
been ready to help the profession as a body, and its members 
individually, and whose sense of justice none but he who is in the 
wrong need fear. 

We cannot conclude without thanking your Lordship for al 
the care and trouble you have bestowed upon the incorporation 
of the Law Society. We trust that that Society may long 
continue to fulfil a useful purpose, and that its obligations to your 
Lordship may ever be remembered. 

In bidding farewell to your Lordship, we trust that you may 
for many years live to enjoy the honours and leisure so well 
earned, and that in your retirement we may not be wholly for- 
gotten by your Lordship, whom indeed we shall not easily forget, 


TRIBUTE FROM THE BAR, 

Hon. Mr. S. P. Sinha, Advocate-General, said:—My oe} 
On behalf of the members of the Bar, I desire to associate myself 
with the kindly feelings addressed to your Lordship on behalf 
of the Vakils and Attorneys of this Court. We, the members of 
the Bar, have had another opportunity at another place, of saying 
what we have had to say to your Lordship, and I will, therefore, 
only join-on this occasion with my friends in bidding you fare- 
well, and wishing you long years of happiness and health. 


Hrs LORDSHIP THE CHIEF JUSTICE'S REPLY. 
Sir Francis Maclean, who spoke with considerable emotion. : 
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Genera —I am most grateful to the Vakils and AENG of this 
Court for the addresses which you have just presented to me 
and for the most handsome caskets in which they are encased. 
The terms of those addresses are far too kind and generous. It 
hardly seems twelve and a half years since I first assumed office 
here, but time flies very quickly, and’ there have beet great 
changes during that period. It would surprise some of you to 
hear that during that period I have seen no less than thirty-four 
Judges on the Bench, to say nothing of some five or six who were 
temporarily acting. This frequent change of Judges is not, to 
my mind, a good thing either for the Court or for the public, for 
it means that when a Judge, has been only a few years on the 
Bench, and the experience he thus gains makes him a more 
useful public servant, he goes, and a new, and very often, an un- 
tried man has to be brought in his place. 

“As regards the condition of the work of the Court, I think 
1 may fairly say that it stands in a much sounder condition than 
when I arrived. There were then grave arrears on the Original 
Side, and the mercantile community of Calcutta had ample justi- 
fication for complaint. Things, however, are very different now. 
With an additional Judge, and the Chamber staff substantially in- 
‘creased, the result is that no fair-minded man can now say with 
justice that there are any arrears. On the contrary, I sometimes 
hear the complaint that the tribunal is ready to try the case; 
before the parties are ready that the case should be tried. - The 
state of the files on the Appellate Side are also much better than 
they were some years ago, but not to my mind in as satisfactory 
‘a condition as I should wish, for there has been a somewhat 
marked falling-off of disposals during the last two or three years. 
There can‘be no doubt but that a permanent fifteenth Judge is 
‘required, and I have every hope that in a short time he may be 
given to the Court. With such additional Judge, the arrears on 
the Appellate Side, if grappled with in a determined spirit by the 
Judges, ought soon to disappear. ` It is impossible to predicaté 
what effect the constitution of Special Benches to try spécial’c cases 
under the recent Act will have upon the ordinary work of the 
‘Court, but it is obvious that if the Court has to fry many such 
cases, it will be a very serious matter forthe ordinary litigant. 
Again the Criminal Appellate and Revision work is much heavier 
than it used to be. So much for the anoo of the work of 
tthe Court, 5 
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I have during my tenure of office done my best to improve 
the Courts themselves, and the erection of the new wing, so 
recently opened by His Excellency the Viceroy, and the alterations 
which have been made in thé old Courts will show you how far 
my efforts have been successful. As to that the public and the 
legal profession can judge. 

You were good enough to speak of my efforts to uphold the 
dignity and honour of the Court, and you speak of the ability 
with which I have presided over it. I have done my best, but I 
have only tried to do my duty, and your presence here this 
morning, and the addresses you have presented are, I think, the 
best evidence that I have not wholly failed in that direction. No 
Judge can take credit to himself for being impartial, for impartia- 
lity is of the very essence of the administration of justice. The 
doing of substantial justice should be the aim of every Judge. 

I am very sorry to part from you. I have received nothing. 
but kindness and assistance at your hands, and that assistance has, 
in many cases, been of a very valuable character ; but I am warned 
that-it ig about time I left the stage. Youask that I should not 
forget you : it is impossible that I could do so. How can I forget 
this Court in which for so many years | have done my best to 
administer justice, or you, who by your efforts as advocates, have 
done your best to further. that end? -Nor shall I forget your 
country, in which I have made so many friends, and spent so 
many happy years. And when I speak of the assistance I have 
received, I do not” forget the attorneys of this Court, and how 
much they can do to further the prompt hearing of a case. And 
I cannot but remark that, so far as I can recollect, I have never 
had to enquire, during all these years, into any case of professional 
misconduct. This is greatly to their credit, and cannot be said 
of every such body everywhere. 

_ It only remains for me now to thank you once again aia 
most warmly, for your persistent goodwill and almost affection 
towards me: and, whilst wishing you all prosperity and much 
happiness, to say that one, but sometimes rather sad, word 

bye.” 

* His Lordship, after bowing to those present in Court and to 
his brother Judges, then left the Bench. 


ey 
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- :QONSTITUTION OF THE HIGH COURT BENCHES. 
| From the 16th Marok 1909.) 


4 





Harington, A. O. J. and Mookerjee ês Oarnduff JJ. 
—Special Bench under the new 
Criminal Amendment Act. 
Brett J. er Appeals up to Re. 1,000 in value. 
Stephen & Fletcher JJ.—Sit singly on the Original Side. 
Oaspersz & Ryves JJ.—Criminal Bench. 
Holmwood & Sharfuddin JJ.—Bajehahye Group. 
Chitty & Vincent JJ.—Presidency and Patna Groups. 
Doss & Richardson JJ.—Burdwan Group. 


H 





: The Hon'ble Mr. Justice Harington has been appointed_to 
act as Chief Justice of the Calcutta High Court until such time 
as Sir- Lawrence Jenkins KT., K. C. I. E., should arive and take up. 
the charge of his high office. : 

The Hon'ble Mr. Justice W. H. H. Vincent bakes his seat 
on the High Court Bench from this day. 


ka 
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` GENERAL PRINCIPLES OF 
ACQUIESCENCE AND LACHES. 


“ Acquiescence” says Wharton, (1) “is (i) a silent or passive 
assent or submission or a submission with apparent content— 
distinguished from avowed consent on the one hand, and on the 
other, from opposition or open discontent ; quiet satisfaction ; 
(ii) (in criminal law) (a) a submission to an injury by the party 
injured, (5) tacit concurrence in the action of another.” 

Where a person having aright and seeing another person 
about to commit or in the course of committing an act infringing 
upon that ‘right, stands by in such a manner as really to induce’ 
the person committing the act, and who might otherwise have 
abstained from it, to believe that he assents to its being com- 
mitted, he cannot afterwards be heard to complain of the act (2). 
“ Where a person” says Mr. Brown, “having a full knowledge 
of the facts, neglects to dispute the right of another, he is said’ 
to acquiesce in such right, but there can be no acquiescence 
where there is not full knowledge. The effect of such acquies- 
cence is a species of estoppel by conduct, and it is one of the 
principal grounds upon which Courts of Equity and also of law 
rely in refusing relief to persons bringing forward their claims, 
although they are within the period allowed by the Statute of 
Limitation. And where a person stands by and allows another 
to deal with property in which he claims (or has) a right, he is 
prevented from disputing the right of such other person, at least 
to the prejudice of a purchaser for value.” Acquiescence under: 
such circumstances as that assent may be reasonably inferred from 
it is “n® more than an instance of the law of estoppel by words 
or c&nduct.” (3). Mr. Bigelow (4), however, draws some distinc- 
tion between eftoppel and acquiescence as well as ratification. 
“Tt is common enough at present” says the learned author “fo 
speak of acquiescence and ratification as an estoppel. Neither 


3. 


Common case of 
acqulescenoce, 


Laches defined. 


. 
Doctrine of laches, 
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the one nor the other, however, can be more than part of an estoppel 
at best. An, estoppel is a legal consequence—a right—arising 
from acts or: ‘conduct, while acquiescence and ratification are but 


facts presupposing a situation incomplete in its legal aspect i£ _ 


not as yet attended with full legal consequences. The most that 
acquiescence or ratification can do, and this either may under 
certain circumstances do, is to supply an element necessary to 
the estoppel and otherwise wanting as ¢.g., knowledge of the 
facts at the time of making a misrepresentation. But each stands 
upon its own grounds, and must be made out in its own way, 
not necessarily in the way required by the ordinary estoppel by 
conduct.” 

Where a person who aes a charge or TEET upon 
certain property, stands by and allows another to advance money 
on it or to expend money upon it—though it would be the duty. 
of such a person -to be active-in asserting his title, —it would be 
dishonest in him to remain wilfully- passive.in order to. profit by 
the mistake, which he mjght have prevented, and so zee © will 
refuse to grant him anyrelief(1), .- ~- 

Laches, in English law, is a word used Gom. Fraach ohen 

to loosen) to denote negligence or undue delay, such as to dis- 
entitle a party “to a particular remedy or reljef. Laches, in law; 
denotes slackness or negligence, the law showing no favour to 
those that are tardy or negligent and throwing npon the PRY 
guilty of it, its- consequences. 
.. Independently of the statute of Limitatidn; ¢ a plaintiff may 
be precluded from obtaining equitable relief. Laches presupposes 
not only. lapse of time, but also the, existence of circumstances, 
which render it unjust to give relief to the plaintiff and unless 
reasonable vigilance is shown inthe prosecution of a claim to 
equitable relief, the Court acting on the maxim vigilantibus non 
dormientibus leges (the law helps the vigilant and not those who 
sleep over their rights) will decline to interfere. Laches may, 
preclude relief, although actual assent or intelligent acquiescence 
gu the part of the plaintiff may not be proved (2). . e 

In the case of Clarke v. Hurt (3), Lord Chelmsford very 
clearly explains the principles of laches. His Lerdship observes 
= follows :—\ Where a person is obliged to apply for a particular 

* 2-41) Bansion Y. Dya, LRIH L, 139, nes seo Oasperss on Bstoppet 
2nd Ed. p. & 


. ig Weare pr Unjungtions dod Lindley on Partntrabip mh ‘Ba, 
p. 508 : 
(8) 6 E L. O. 688, : ee Be BT. Los : aie 
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relief'afforded by a Court of Equity, to enforce the performaniée of 
an agreement or to declare a trust, or to obtain any other right 
of which he is not in possession and which may be describéd as 
an executory interest, it isan invariable principle of the Court 
that the party must come promptly, that there nfust be no un- 
' reasonable delay, and if there is anything that amounts to laches 
on his part, Courts of Equity have always refused relief. With 
regard to interests which are executed, the consideration is 
entirely different. There mere laches will not of itself .disentitle 
the party to relief from a Court of Equity, but a party may by 
standing by, ds it has been metaphorically called, waive or aban- 
don any tight which he may possess, and which, under the 
circumstances, therefore, Courts of Equity may say, he is not 
entitled to enforce; where, therefore, on principles peculiarly 
equitable, 4 person applies to a Court of Equity, to do for him 
that to which his vested rights would not entitle him to, a Court 
of Equity is entitled to say, and doe say, ‘ you are entitled to no 
favour, you are bound to cdme within a reasonable time.’ Ir 
the case of Dunn y. Sputrier (1) Lörd Eldon explained the ‘ule 
of acquiescence thus :—' The Court will not permit a man know? 
ingly, though passively, tő encourage another to lay out money 
under an erroneous opinion ‘of title (and the circumstance of 
looking on is; in many cases, ‘as strong as using terms of encourage~ 
ment)—a lessor’knowing and permitting those works which the 
lessee would not have doné but upon an expectation that the 
lessor could not have thrown any obstacle- in the way of his 
enjoyment. Wher a man builds a house on land supposing it to 


be his own, and believing that he has a good title, and the real! 


owner perceiving his mistake, abstains from setting him right, anf 
leaves him to persevere in his error, a Court of Equity will not allow: 
the real owner to assert his legal rights against the other, without 
at least making him full compensation for-the money which he. 
has expended. -In a word under such circumstances, Equity 
considers it dishonest in the owner to remain willfully passive and: 
afterwards to interfere and take the profit (2). In some cases, it 
has beef held that in order to constitute an acquiescence, there: 
must be snowledge and fraud. - Thus in the,case of Wibnott v. 
Barter (3) Fry L.-J. laid down as follows :— A man is not to be. 
deprived of his legal: rights, unless he has ee in such a es 25 


(1) 7 Ves, 381. : 
GQ) Ranaden y. Dyak, DB LH. I: 139., TERN i R 
» (8) 15 Ok. D. 06. Toes ` Bi 
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Acqutescence, 


Elements of fraud. 
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would ` make it fraudulent for him to set up those rights. What 
then are the elements or requisites necessary to constitute fraud 
of that description? In the frst place, the plaintiff must have 
made a mistake as to his legal rights. ` Secondly, the plaintiff must 
have expended some money or must have done some act (not 


necessarily upon the defendant’s land) on the faith of his mistaken ` 


belief. Ydirdly, the defendant, the possessor of the legal: right, 
must know of the existence of his own right, which is inconsistent 
with the right claimed by the plaintiff. If he does sot know of it, 
he is in the same position as the plaintiff, and the doctrine of 
acgutescence is founded upon conduct with a knowledge of your 
legal rights. Fourthly, the defendant, the possessor of the legal 
rights must Anow of the plaintiff's mistaken belief of his rights. If 


- hedoes not, there is nothing which calls upon him to assert his own 


rights. Lastly, the defendant, the possessor of the legalright, must 
have encouraged the plaintiff in his expenditure of money, or in 
the other acts which he has done, either directly or by abstaining 
from asserting his legal rights.” In the case of Casrncross vi 
Lorimer (1), Lord Chancellor Campbell thus laid down the prin- 
ciple of acquiescence :—‘ The doctrine will apply, which, I believe, 
is to be found in the laws of all civilized nations, that if a man, 
either by words or by conduct, has intimated that he consents to 
an act which has been done and that he will offer no -opposition 
to it, although it could not have been lawfully done without his 
consent, and he thereby induces others to do that from which 
they otherwise might-have obtained, he cannot question the lega- | 
lity of the act he had so sanctioned, to the prejudice of those who 
have so given faith to his words, or to the fair inference to be drawn 
from his conduct...... I am of opinion that generally speaking, if 
a party Raving an interest to prevent an act being done, has full 
notice of its having been done, and acquiesces in it,-so as to induce 
a reasonable belief that he consents to it, and the position of 
others is altered by their giving credit to his sincerity, be has no 
more right to challenge the act to their prejudice than he would 
have had if it had been done by his previous license.” The 
doctrine of acquiescence has, however, been stated to be founded 
upon conduct with a knowledge of legal rights and as st&ted 
in some recent cases, appears to imply the exf&tence of fraud 
on the part of the person whose conduct raises an estoppel. 
There seems to be, however, no good ground for the suggestion 
that the person whé induces another to ®t, must. be influenced 
by a fraudulent intention to be found in the case-of Catmeross v, 
(1) 8 Macqueen’s House of Lords, p. 899, 


Na 
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Lorimer (1) or in the leading authorities of Pickard v. Sears (2), 
Freeman v.. Cooke (3) and Cornish v. Abington (4). In the 
more recent case of Carr v. London and North. Western 
Rathoay Company (5), Lord Eldon pointed out that no doubt 
- in certain cases where estoppel is successfully pleaded against 
“a party seeking to act at variance with his previous conduct or 
declaration, on the faith of which, an other has acted, the original 


statement may have been made fraudulently, but as his Lordship. 


explained, a fraudulent intention is by no means necessary 
to create an estoppel by acquiescence, and accordingly he mentions 
other cases or classes of cases in which the determining element 
is not the motive with which the representation has been made, 
nor the state of. knowledge. of the party making it, but the 
efect of the representation or conduct as having caused another 
to act on the faith of it (6).- 

In. the case of Archbold v. Scully (7). Lord Wensleydale 
clearly explains the distinction between Jackes and acgusescence. 
His lordship says :—" I take it that where there is a Statute of 
Limitation, the objection of simple Jackes does not apply until 
the expiration of the time allowed by. the statute. But acgeies 
cence is a different thing, it means more than Jackes. If.a party, 
who could object, lies by and knowingly permits another tq 
incur an expense in doing an act under, a belief that it .would 
not be objected to, and so a kind of permission may be said 
to be given to another to alter his condition, he may be said to 
acquiesce ; but the fact of simply neglecting to enforce a claim 
for the period which the law permits him to delay without 
losing his right, I conceive, cannot be any equitable bar.” 
By acquiescence is not meant simple Jaches or omission to 
prosecute a claim. A person does not acgusesce in a wrong by 
merely delaying to enforce his right, but if he lies by with ful) 
knowledge of his rights, and tacitly allows conduct which is 
inconsistent with them, and thereby induces another to incur 
expenses and alter his condition or leads innocent parties 
to gain interests which could be prejudiced by the sub- 
sequente enforcement of his rights, he will be precluded from 
questioning, ina Court of Equity, acts which he himself has 
authorised by his conduct (8). “ Leches and acgysesence are often 


inexactly used as identical in meaning. In fact, ‘there is a 
1) 8 Maoqnean’s House of Lords, (3) 6 A k K, 460. | 
Rea Ex, 654. : oo Eun ~ ` (5) L R. 100, P. 318. 
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great distinction between them. Lachês is merely passiv, 

while acguiesence implies almost active assent. And though 

Courts of Equity would, doubtless, in cases in which no statutory 

limitation was applicable, in every way discourage laches and 

refuse relief after great unexplained delay, yet where there is 

such a statutory limitation, they will not anticipate it, as they ` 

f might where acquiescence has existed (1).” 

Doctrines of aogm- The doctrine of acquiescence, operating as an estoppel, is, ‘on’ 
how far applicable general principles applicable to suitors in every Court and can? 
to India ? not be restricted by a doubtful implication (2). It has, no doubt; 
been held in some early Indian cases that the above doctrine has 
no application to suits for which a period of limitation is providéd 
by the Indian Limitation Act (3). In the case of Zarak Chandra 
Bhattacharjee v. Hurro Sunkar Sandyal (4), Kemp J. observed 
that the doctrine of acquiescence does not apply to this country 
in cases where the period within which a suit can be brought is 
laid down by the statute. In the case of Rampal Shakoo v. 
Mina Lal (5), a question of laches and implied consent was 
raised, and it was broadly laid down by their Lordships of the 
Calcutta High Court that as our Courts have no discretionary 
power in the matter of granting relief, a right, not affected by 
limitation, cannot be dismissed on the ground of mere delay: 
Similarly in the case of Sheikh Ally Hossein v. Sheikh Mushar 
Hossein (6) it was held by one ‘of the learned Judges who 
decided the case, that the doctrine of laches of the English 
Courts of Equity, does not apply to this country. But thé 
principle broadly laid down in these and other’ Indian cases hag 
been called in question by Mr. Justice Turner of the Allahabad 
High Court in the case of Uda Begum v.-lmam-ud-din (7) in 
which it was held that the plea of acquiescence is applicable to 
suits for which a-ixed term of limitation is prescribed by law, 
though a mere delay in enforcing a right does not constitute 
acquiescence. The learned Judges, who decided the case 
observed :—'' Where a suitor has a right to demand relief, no 
doubt, a stronger case must be made out against him than such 
mere tardiness in seeking a remedy, which might justify*a Court 
in- refusing relief, when it has a discretion to grant or refu% it, 
With this awanan, we assent'to the doctri of the Madras 


An) Banning pp. 2086-209. (2) Tagore Law Lectures, 1682, p. 77. | 
(8) Ram Ran v. Raja Rain 2 dad. H.O. 114 (thg point was oblier dictum.) 
(4) 22 W. R. 267, (5) 241 W. B. 07. (6) 40. ik BY 577, 

: > (L L R LAN 83. ; 


Korak AcQuizeokticn AND LACHES: 


High Court, in a case decided subsequently to Ram Ran vw. 


Raja Ran (1) to the effect that, on the whole, it may be taken 
as the law, both of Courts of Law and Equity, that mere laches 
short of the period prescribed by the statute of limitations, is no 
“bar whatever to the enforcement of a right absolutely vested in 
the plaintiff at the period of suit—Pxddamuthalaty v. M. Timma 
Reddy (2)—but where there is more than mere laches, where there 
ts conduct or language inducing a reasonable belief that a righi is 
JSoregone, the party who acts upon the belief. 20 induced, and whose 
position is altered-by this belief, is entitled, in this country, as in 
other. countries, to plead acquiescence, and the plea, if sufficiently 
proved, ought to be held a good answer to an action, although. 
the plaintiff may have brought his suit within the period 
prescribed by the law of limitation.” It is evident from the above 
that acquiescence properly so called is a good plea also in 
British Indian Courts, but mere laches is not, in this country, a 
bar to the enforcement of right. 


l ` i < JNANENDRA NATH CHOWDHURI. 


- (1) SMad, H. 0, 114. (3) 2 Mad. H. O. 270, - 
, : Our Now. Legal Member. 


. We beg to offer our heartiest congratulations to the “Hon'ble 
Mr. S. P. Sinha on the unique honour. of being appointed Legal 
Member of the Council of His Excellency the Governor-General 
of India, This is the first time that a native of Indja has been 
appointed to this high office-—an office of great trust and respon- 
sibility, in fact, the highest executive appointment aade the 
Crown, as yet offered to an-Indian. 

It is a happy coincidence, that the same Indian an ian 
who was chosen to fill up for the first time the responsible offices 
of a permanent Standing Counsel and the Advocate-General of 
Bengal, and who did so with honour to himself and credit to 
Government, should now be offered-this high legal appointment. 

Mr.*Sinha has been a member of our Editorial Committee 
sinc the Journal was started and he has avers watched its growth 
with anxious soMcitude. 
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OASES AND COMMENTS. 


Moneylenders Act, 1900—Contract for loan made in 
India—Contract intended to be performed in 
India—Jurisdiction of Court in England—63 - 


and 64 Vict. C. 51 S. 1. ; 

Section 1 of the Moneylenders Act, 1900, does not apply to a 
contract made in India and intended to be performed there. 

Shnichand and Co, v. Lacon, 22 T. L. R. 245 followed. 

Mr. Justice Darling, in giving judgment of the King’s Bench 
Division said, looking at the bond it appeared the defendant 
borrowed 1,000 rupees at 48 per cent. If he made default then 
he would have to repay 2,000 rupees with interest. The first 
question arose upon section I of the Moneylenders Act, 1900. 
It was said that the mere fact of the interest being excessive 
might make the bargain harsh and unconscionable. The Money- 
lenders Act did not apply in this case. He was bound by the 


` decision of Sarichand and C». v. Lacon. It was then argued 


that. the transaction would be void under the Indian Contract 
Act, 1899, sections 1 and 3. Those sections both related to 
contracts induced by undue influence. There was no evidence 
of that, there was no evidence that the moneylender had the 
defendant in his power, and the only security given was the bond. 
He did not think the Indian cases cited by’Mr. Bankes were at 
all like the present case, and he did not think that any authority 
had been cited which showed that an Indian “Court would have 
granted relief in this case. In fact the case of Mackintosh v. 
Wingrove 4 C. L. R. 137 cited by Mr. Walsh satisfied him to the 
contrary. He wished to add that the real contract was to pay 
2 per cent. per month interest on 1,000 rupees received and 
2 per cent. per month on another 1,000 rupees which had never 
been received at all, 

Judgment was given for the plaintiff for the amount claimed. 


Ceylon—Marriage between persons who had lived in 
adultery—Validity of testamentary gifts by one 
party to the other. . 

- In this case, the Judicial Committee held that the law of 
Ceylon does not prohibit the marriage of those who have. 
previously lived in adultery, and bequests by either party to 
such a marriage to the other party are valid, 
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THE LAW OF HOMESTEADS. 


The law as to homestead land held by raiyats in Bengal is 
contained in section 182 of the Bengal Tenancy Act. But this 
section is limited in its scope. It applies only to homesteads of 
raiyats as defined by the Act. A raiyat according to section 5 (2) 
is a person who has acquired a right to hold land for the purpose 
of cultivating it by himself, or by members of his family, or by hired 
servants, or with the aid of partners, and includes also the successors 
-in interest of persons who have acquired such a right. This defini- 
tion does not, however, exclude a person who has taken land for 
horticultural purposes from the category of a raiyat (I. L. R. 21 
Calc. 129). But section 182; Bengal Tenancy Act, does not apply to 
homesteads held by tenure-holders who are governed by Ch, III 
ofthe Act. This section contemplates three cases, vis., Ist, when a 
homestead is held by a raiyat as a part of his agricultural holding, 
in which case it is completely governed by the Bengal Tenancy 
Act and the raiyat has all the rights in his bas#s which he has in 
the rest of his holding ; secondly, when a homestead is held by a 
raiyat apart from his holding, in which case it is governed by local < 
custom or usage ; and thirdly, where there is nosuch local custom 
or usage the incidents of the tenancy are governed by the provisions 
of the Bengal Tenancy Act applicable to land held by a raiyat. It was 
formerly supposed that in the 2nd case mentioned above the raiyat 
holding the homestead should be a raiyat in the village in which the 
homestead is situated and that he should hold his homestead under 
the same landlord under whom he holds his agricultural holding. 
But this view has now been negatived and the contrary held 
(4C. L. J. 332, 9 C. W. N. 416). 

Homesteads might be of two classes, viz., (I) homesteads 
hich appertain to agricultural or horticultural holdings, and 
(IDyhomestéads which do not appertain to and are independent of 
agricultural or horticultural holdings. In the former case, sec- 
tion 182, Bengal Tenancy Act, will apply and in the lattér, the 
incidents of the tenancy will be governed by the Indian Contract 
Act or the Transfer of Property Act. There are thus two broad 
divisions of the law as applicable to homestead lands, 

+ 
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I,— AGRICULTURAL OR HORTICULTURAL HOMESTEADS. 


`~ Cases might arise where it is difficult at first sight to say as to 
what law will be applicable to them, whether the ordinary rent laws 
or the laws of contract. In such cases the purpose for which the 
tenancy exists has to be observed. If the holding is primarily 
used for agricultural or horticultural purposes and any building 
standing on it is merely ancillary to the purpose of properly 
carrying on such agriculture, it would be governed by the Rent 
Law. But ifthe primary purpose is to enjoy and occupy any 
building standing on the holding and agriculture or horticulture is 
carried on only on a small portion of the holding which is merely 
ancillary to the proper enjoyment and occupation of the building, 
the Rent Law will not apply. The rulingreported in 24 W. R. 
152 to the effect that ' where the principal subject of the entire 
occupation is bas; land, the residue being entirely subordinate, 
the Small Cause Court will have jurisdiction, but when the prin- 
cipal subject is agricultural Jand, the buildings being mere acces- 
sories thereto, the Small Cause Court will not have jurisdiction, is 
no longer law and therefore no longer any guide as to whether 
homestead land is part of a tenant’s holding as a raiyat or not, as 
under the present Provincial Small Cause Court Act (IX of 1887) 
a suit for the assessment, enhancement, abatement, apportionment 
or recovery of rent of homestead or dastu land is excepted from 
the cognizance of a Court of Small Causes, (Act IX of 1887, 
Schedule II, Arts. 7 and 8; I. L. R. 15 Cale. 174; 17 W. R, 178; 
23 W. R. 426). s | 

It appears, therefore, that the question whether any bastu 
land is part of a tenant’s holding as a raiyat or not is a question of 
fact which will depend for its decision on the evidence adduced in 
each particular case. 

Under the Bengal Tenancy Act a tenant wholis a'settled raiyat 
“may acquire a right of occupancy in his homestead land whether 
it be held as part of his agricultural holding or not, Ifthe homestead 
is not a part of the holding of the raiyat, local custom might 
prevent him from acquiring occupancy right in his basin. But if 
there be no such local custom the provisions of the Bengal Tenancy 
Act relating to the acquisition of occupancy rights wall apply. 

h The rent of the bastu of a raiyat might be enhanced according 
to the‘provisions of the Bengal Tenancy Act. But ifthe raiyat holds 
his basin otherwise than as part of his holding, the provisions of 
the Act relating to enhancement are liable to be over-ridden by 
local custom or usage. That the rent of honesteads might be 
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enhanced under the Bengal Tenancy Act is clear from section 167(4) 
which provides that when a tenure or holding is sold in execution of 
a decree for arrears due in respect thereof, and there is, on the 
tenure or holding, a protected interest of the kind specified in 
section 160 (c), the purchaser may,if he has power to avoid all 
incumbrances sue to enhance the rent of the land which is the 
subject of the protected interest. Section 160 (c) speaks of any 
lease of land whereon dwelling-houses etc., have been built. It 
might be noted that in many places no rent is payable for bastu 
lands of raiyats according to local usage. But to resist a demand 
for rent the raiyat must give strict proof of such custom, it being 
in derogation of the full right of ownership of the landlord to 
claim a return for the use and occupation of his land, 

It should be observed that dwelling-houses and buildings are 
the special favourites of the Land-laws of this country. Regulation 
XLIV of 1793 which prohibited landlords from granting leases to 
raiyats or dependent Talukdars for a term exceeding ten years 
made an exception in favour of leases for dwelling-houses, build- 
ings, manufactories, gardens &c. The Revenue Sale Law (Act xt 
of 1859) protects these leases against avoidance and annulment by 
purchasers at a sale for arrears of revenue (I. L, R. 30 Cale. 498). 
But the benefit of the 4th exception to Sec. 37 of Act xı of 1859 
must be limited only to such portions of land as are actually 
covered by buildings, tanks dc, and cannot be extended to cover 
those lands included in the lease on which buildings, tanks &c. 
have not been gonstructed (12 C. W. N. 1029). The Bengal 
Tenancy Act also makes leases of land whereon dwelling-houses etc. 
have been erected “ protected interest.” [Sec. 160 (c).] 


Ranayrr SINHA. 
(To be continued. ) | 
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‘Sharp —— 

T. Defamation—Libel—Publication. l 
Skues, The plaintiff sued the defendant, claiming damages for libel 
[1909.] contained in a letter which was sent by the defendant to the 

eae plaintiff at his office, that being the only address of the plaintiff 
25 T. L. R. known to the defendant. The letter was delivered on a Saturday, 
336. when the plaintif was away on a week-end holiday, and was 
kana opened, as was usual in such circumstances, by the plaintif’s 
partner and read by him and a clerk. At the trial the two 

following questions were submitted to the jury:~—(1) Was the 

letter sent by the defendant likely, according to the ordinary 

course of business, to be opened by a partner or clerk? Answer. 

~Yes. (2) Might it, according to the defendant's knowledge, be 

possible for the letter to be opened by a partner or clerk of the 

plaintiff? Answer.—No. 

Held, by the Court of Appeal that on these findings, judg- 

ment must be entered for the defendant, as publication was not 

proved. | 

Emperor The decision of the Court in this case that a Presidency. 


2. Magistrate is bound to record evidence in cases under section 110, 
Nepal Shikari, Criminal Procedure Code, where the accused is detained in jail, 
Senate pending the orders of the High Court, seems to be directly 
9C. L. J. * contradictory to the ruling in Skaik Baki v. Emperor, 
“439. [I. L. R. 33 Calc. 1036] which their Lordships distinguish. It is 
— also opposed to the Madrasand Punjab decisions on the same point 

(See I.L. R. 27 Mad. 525 and P. R. 1896, p. 45). The decision of 
the Allahabad Court on which their Lordships rely was a case 
from the Mofusss/ and it does not seem to have been pointed out 
to their Lordships that the provisions in the Criminal Procedure 
Code as to recording of evidence by Presidency Magistrates are 
very different from ,those regarding Mofusss] Magistrates, 
Reference may in this connection, be also made to the case of 
Emaman v. Emperor (I. L. R. 31 Cale. 983.] 


| The Calcutta Law Journal. 








Vou, IX. | OALOUITA, MAY, 1, 1909. | No. 9. 








“THE HON’BLE MR. S, P. SINHA. 


- -Wx have great pleasure in presenting our readers with the 

portrait of the Hon’ble Mr. S. P. Sinha, who has just been 
“appointed Legal Member of the Council of His aaa the 
-Viceroy and Governor General of India. 

Satyendra Prasanna, youngest son of the late Siti Karta 
Sinha, a Sadar Ameen in the Bengal Judicial Service, was born 
‘im the ancestral home at Raipur, a village near the Bolepur 
Station on the East Indian Railway, Loop line, in the District of 
‘Birbhum on the 24th “March 1863. The family is one of the 
most respected among the Uttar-rarkya community of Bengal 
Kayasthas and has been zemindars in Birbhum for many 
“generations, 

As a boy, Satyendra entered the local Zilla School and passed 
‘the Entrance Examination with a second grade scholarship in 
1877. ‘He then joined the Presidency College, Calcutta, and, 
took his plac within the first ten at the First Examination in 
Arts in 1879 obtaining a first grade senior scholarship. Before 
taking his degree, he left for England and entered at Lincoln’s 
Inn. As a law student he had a brilliant career, carrying 
‘off the Inns of Court scholarship and Lincoln’s Inn Exhi- 
bitions in Roman .Law, Jurisprudence, International Law, 
Common Law and Equity, of the value of 550 guineas. He was 
‘called’ in July 1886 and was admitted an advocate of the 
Calcutta High Court, on the reopening of the Courts after the 
anual vacation in November of the same year. 

e - As a junior he had to go through a great deal of eee 

and like the well known incident in Lord Herschell's life, he 
almöst made up his mind to leave Calcutta. Fortunately in 
both cases, the struggling barrister changed his mind and gecured 
the highest possible legal post in his respective country. 

During this ‘dark’ period, Mr. Sinha acted as a professor of 
Law in the City College for'several years, and among his pupils 
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was a future Judge of the Calcutta High Court (Mr. Justice 
Asutosh Mookerjee). Mr. Sinha’s success, when it did come, 
was enough to solace him for his early disappointments. In 
1903, he was appointed Standing Counsel to the Government of 
Bengal. In 1906, he officiated for a short time as Advocate- 
General. On the retirement of Mr. O’Kinealy, he was made 
Advocate-General of Bengal. During his time the emoluments 
of the post were raised from Rs. 40,000 a year to Rs. 48,000 a 
year. He has thus been the first permanent Indian Standing 
Counsel and the first Indian Advocate-General of Bengal and 
now on his 46th birthday, appropriately enough,. has come the 
announcement of his selection to the present high office by His 
Majesty The King-Emperor. His appointment was indeed fore- 
shadowed by the speech delivered by Lord Morley in the House 
of Lords on the 23rd February last. 

Mr. Sinha isa Fellow of the Calcutta University and has 
rendered useful service as member of the Syndicate and some- 
time President of the Faculty of Law. 

He has been in our Editorial Committee since the inception 
of the Journal and his kindly advice and assistance has always 
been available to the conductors of this paper. 

In conclusion, we may only say that Mr. Sinha’s elevation 
leaves vacant a position which by reason of his great forensic 
abilities and charming manners, he had occupied with conspi- 
cuous distinction, and which it will now be difficult to fill. 


OUR NEW CHIEF JUSTICE. 


We accord a hearty welcome to Sir Lawrence Jenkins, 
K.C.1E, the new Chief Justice of Bengal. It isa matter for 
sincere congratulation to all interested in the administration of 
justice in this country that so distinguished a Judge should have 
consented after retirement to undertake the responsible duties 
of this exalted office, and there can be no doubt that “during his 
term of office, the best traditions of the Court will be most 
ably sustained. 

His Lordship assumed charge of his high office on Monday, 
the Ith April 1909 and took his seat on the Special Tribunal 
to try the Barrah Dacoity case. 
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. THE LAW OF HOMESTEADS—/ Continued.) 
II.—NON-AGRICULTURAL HOMESTEADS, 


The present law as regards this sort of homesteads is contained 
in the Indian Contract Act and the Transfer of Property Act. 
But these Acts are neither exhaustive nor exclusive. The Indian 
Contract Act saves from its operation express contracts between 
party and party and customs and usages [Sec. 1 and I. L. R. 10 
Calc, 166 (185) F.B.] The Transfer of Property Act does not affect 
any right or obligation arising out of a legal relation prior to its 
enactment (Sec. 2) ; and the provisions of this Act as regards the 
rights and liabilities of lessor and lessee are always subject to 
contract or local usage (Sec. 108). This local.usage, however, need 
not have the characteristics of a custom. The usage may still 
be in course of growth. (7 M. I. A. 263). 

A non-agricultural tenancy is, according to the Transfer of 
Property Act, from month to month or from year to year accord- 
iog as it is for dwelling purposes or manufacturing purposes, in 
the absence of. contract or custom. But there is another class 
of tenancy known as tenancy-at-will. In this case the tenancy 
may be brought to an end at any time with a reasonable notice 
(written or verbal) to quit. What is a reasonable notice will 
depend upon the nature of the case. There is no hard-and-fast 
rule. Tenancies-at-will strictly so called are in fact very rare 
in this country, though they are not unknown. They are 
virtually tenancies from year to year (at least, in the mufassil) 
and as under the law of England, "in all cases of yearly tenancies 
half-a-year’s notice expiring at that period of the year at which 
the tenancy commenced is reasonable notice to quit.” (Per 
Mitra J., I. L. R. 34 Calc. 516 at p. 535). Where there is no 
statutory provision for the determination of the tenancy by a 
written notice to quit, a verbal notice to quit or demand for 
possession is sufficient. If the tenancy is from year to year, the 
rule laid down in Swlats Dass v. ¥adunath Das (1) would 
apply. If, on the other hand, the status of the tenant is that 
of a ‘mere tenant-at-will, a demand for possession would be 
sufficient, (I. L. R. 34 Cale. 57, per Mookerjee J. at pp. 63, 64). 
Tenants-at-wifl who have been duly served with a notice to quit 
may be successfully sued for ejectment. (24 W. R. 460). If, 
on the expiry of the notice, the landlord’s right of re-entry is 
resisted, he is entitldi to maintain an action for damages. This 
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right as well as the right to serve notice to quit also-exist in the 
owner of an titeresse termini. (12 C. W.N. 1059). 

The Transfer of Property Act does not affect the incidents 
of tenancies which trace their origin from before its enactment, 
as observed before. In such cases when a tenancy has apparently 
come down from a long time, the question often arises to what 
category does it belong? Is it a mere tenancy-at-will or from 
year to year or a permanent one? The case-law on this point 
is rather perplexing ; and -it would not be uninteresting to deli- 
neate here the various phases through which it has had to pass 
in its chequered career. i ; 

The zemindar or landlord being the proprietor of the soil 
there is nothing to prevent him from entering on his land when- 
ever it pleases him to do so. But this right of the landlord might 
“be controlled by various agencies, vis., (1) express legislation ; 
(2) custom or local usage, and (3) contract, express or implied. 
In the case of non-agricultural homesteads the legislature does 
not give to the raiyat any right to hold on his land against the 
will of his landlord as it does in the case of occupancy raiyata in 
agricultural holdings. Now, no occupancy right can be acquired 
in non-agricultural holdings (I. L. R. 16 Calc. 652), This isa 
privilege which the legislature has provided in favour of raiyats of 
agricultural holdings only. Occupancy right being a creation 
of the legislature, it cannot be extended to non-agricultural 
holdings unless the legislature expressly so declares. In 12 W. 
R. 404, Markby J. says that Act X of 1859 (which created 
occupancy right) was not intended to apply to any land except 
land of which the main object was cultivation. The learned 
Judge quotes with approval a passage from Mr. Justice Phear’s 
judgment reported in 8 W.R. 251: “The occupation intended 
to be protected by that section (section 6 of Act X of 1859) is 
occupation of land considered as the subject of agricultural and 
horticultural cultivation and used for purposes incidental thereto, 
such as for the site of the homestead, the raiyat or malh's dwell- 
ing-house, and so op. I do not think that it includes occupation 
the main object of which is the dwelling-house itself, and where 
the cultivation of the soil, if any there be, is entirgly subordinate 
to that.” ` It seems, therefore, that tenants of non-agricultural 
holdings depend for their continuance on the sweet-will of their 
landlords’ unless the two other controlling agencies mentioned 
above come to the rescue. 

Custom might in certain localities give to the tenant the 
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right to hold on in his tenancy. Failing express legislation “and 
custom the incidents of the raiyat’s homestead might be governed 
by cuntract, express or implied. Where there is expres contract, 
no difficulty arises. The solution of the problem becomes 
difficult when one has to fall back on implied contract or rely 
on the principles of equitable estoppel. Course of dealing with 
the property by both the landlord and the raiyat might deter- 
mine its incidents. Let us see how the case-law stands with 
regard to this question. 

In the case of Prosunno Kumari v. Rutton Bepart (1), Garth 
C. J. and Birch J. held “there is no law, of which we are aware, 
in this country, which converts a holding-at-will, or from year 
to year, or for a term of years, into a permanent tenure, merely 
because the tenant, without any arrangement with his landlord, 
chooses to build a dwelling-house upon the land demised. Such 
a law, if it existed, would in large number of cases lead to great 
injustice and inconvenience, and would often leave landowners 
entirely at the mercy of their raiyats. * * *. The truth is 
that the terms of a holding, as between landlord and tenant, 
must always be a matter of contract, either express or implied. 
If they enter into an express agreement of tenancy, either written 
or verbal, such agreement generally defines the terms of the 
holding. If on the other hand, a tenant is let into possession 
without any express agreement, and pays rent, he becomes a 
tenant-at-will, or from year to year; or, in other words, holds by 
the landlord’s permigsion upon what may be the usual terms of 
such a holding “by the general law or local custom; and in such 
a case he is, of course, liable to be ejected by a reasonable notice 
ko quit. Occasionally there are local customs by which special 
terms and incidents are engrafted upon the contract of tenancy, 
but the existence of the custom in such cases must be matter 
of proof, and no Judge has a right to act upon such customs 
‘unless their existence is duly established. * * * If a tenant 
wishes tq build dwelling-houses upon his land, he should take 
care to make a proper arrangement accordingly with his landlord. 
He has no right to hire his land for one purpose upon an‘ ordin- 
ary permissive holding from year to year, or at-will, and then 
by using it for*another purpose, to convert it, at his own option, 
and without consulting his landlord’s wishes, into’a permanent 


tenure,” ` The learned Judges, however, observed that a perma- 
® 
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nent grant may be presumed from the fact of the land being let 
by the landlord expressly for the purpose of the tenant building 
pucca houses upon it coupled with a long and uninterrupted 
possession by the original grantee and his descendants. 

The principle of this ruling has been extended to many later 
cases. Justices Field and Macdonell held in 8 C. L.R. 50: “ There 
is no law in this country which gives anything in the nature ofa 
protected tenure or holding to a person who has occupied home- 
stead land, however long may have been the period of his posses- 
sion.” This was also followed in 9 C. L. R. 221 and 10 C.L.R.25. 

The ruling reported in 11 C. L. R. 281 = I. L. R; 8 Cale. 960 
is sometimes thought to be a departure from the principle laid 
down in the abovementioned cases. But it is nothing of the 
sort. In this case it was found that the land was expressly let 
for building purposes and was actually built upon by the tenants 
and these buildings were of a substantial character. This was a 
contingency which was expressly saved by the ruling in I. L, R. 
3 Calc. 696 as a circumstance from which, in certain cases, 
permanency of the tenure might be presumed. It might be 
noted that Sir Richard Garth C. J. delivered judgment in both 
these cases, 

The first departure from this principle is to be observed in 
the case of Dunne v. Nabo Krishna (1) where permanency was 
presumed from mere long possession at the same rent and from 
the fact of the landlord having never attempted to eject the 
tenant or his predecessor in title. | 
"This apparent conflict in judicial decisions ðn this point was, 
however, reconciled by Mr. Justice Rampini in I. L. R. 25 Calc. 
896 where that learned Judge after reviewing all the previous: 
cases and dissenting from I. L. R. 17 Calc. 144 laid down the 
following proposition : “ mere long possession of homestead land 
is not sufficient to justify the presumption of a permanent grant, 
and before such a presumption can be made there must be some- 
thing more, vis., either (1) the land having been let for the 
erection of pucca buildings or (2) a standing by on the part of 
the landlord. ° 

Tbis standing by on the part of the landlord myst be of 
such a nature as to be sufficient to raise an equitable estoppel 
against him. This question was before their Lordships of the 
Judicial Committee in the case of Bent Ram v. Kundan Lal (2), 


(1) L L. R. 17, Cale, 144 (a) LÉ R, at AN, 496, 
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` where their Lordships held that the mere erection by the tenant 
of permanent structures upon the land let to him, in the know- 
ledge of and without interference by his lessor, will not suffice to 
raise an equitable estoppel against the lessor precluding him from 
suing to evict the lessee. Their Lordships followed the leading 
authority of the law of England upon the point, Ramsden v. 
Dyson (1), and quoted with approval a passage in the judgment of 
the Lord Chancellor in the case: “If my tenant builds on land 
which he holds under me, he does not thereby, in the absence of 
special circumstances, acquire any-right to prevent me from 
taking possession of the land and buildings when the tenancy 
has determined. He knew the extent of his interest, and it was 
folly to expend money upon’a title which he knew, would or 
might soon tore ‘fo an end.” The onus of proving acquiescence 
on the part of the landlord was left on the tenant; and it was 
observed that in order to raise an equitable estoppel against the 
landlord it was incumbent upon the tenants “to show that the 
conduct of the owners, whether consisting in abstinence from 
interfering, or in active intervention was sufficient to justify the 
legal inference that they had, by plain implication, contracted 
that the right of tenancy, under which the lessees originally 
obtained possession of the land, should be changed into a 
perpetual right of occupation.” Acquiescence may be either 
active or passive f.e. active encouragement or passive abstention 
from enforcing one’s legal rights with full knowledge of those 
rights. This question came before the'Bombay High Court in 
the Original Side (1. L. R. 22 Bom. 1) where Mr. Justicg 
Strachey rufed that a man cannot be precluded from asserting 
his own rights by acquiescence in acts of other parties inconsis- 
tent with them unless (1) he has actual knowledge of his rights, 
(2) he -has knowledge that the persons acting inconsistently with 
them are doing so underthe mistaken belief that they are ex- 
ercising rights of their: own, (3) he has encouraged the parties so 
acting to spend money or do other acts either directly or by 
abstaining from asserting his legal rights. His Lordship also 
observed that a tenant who has erected buildings and effected 
improvements on the landlord’s property is not entitled to be 
“paid their value on the determination of the tenancy merely 
because ‘hethas acted under the mistaken belief shared by hia 
landlord -that he bad a larger interest in the property than he: 


H 


e (QLB 1H, L 19, 


B6n TAN OALOUNTA LAW JOURWAL. [Vor. TX. . 


really had. Legal acquiescence, however, may estop the landlord 
from denying the permanent nature of his tenant’s holding 
leaving him only a right to demanda fair and equitable rent; 
or if ejectment be decreed against the tenant, subject only to 
reasonable compensation to him (tenant) for his improvements, 
I will take up the question of compensation later on. 
Ranajrr SNBA. 
(To be continued.) — | | i 





REVIEWS. 


Code of Civil Procedure, 1908, by M. L. RALLIA RAM 
First SUPPLEMENT, AMRITSAR, 1909—We have already reviewed 
Mr. Rallia Ram’s Digest of Punjab Cases on the Code of Civil 
Procedure. The first supplement contains supplementary rulings 
bringing down the work to the end of 1908. Tables have also 
` been added to show the points of difference between the Codes of 
1882 and 1908, The present supplement will be found useful 
to practitioners in the Punjab. 

The Interlined Code of Civil Procedure, by wide 
Remrry, CALCUTTA, 1909, Rs. 4-4.—Mr. Remfry, the Deputy. 
Registrar of the Original Side of the High Court has produced 
an edition of the new Code which is indispensable to every 
practitioner. It shows at a glance the actual differences. upon 
the minutest points between the Codes of 1882 and 1908, By 
an. ingenious device, the editor shows what words have been 
added, omitted or altered, and in every instance the omission, 
addition or alteration is shown on the face of the page. For 
many years to come practitioners and Judges will be called upon 
to consider how far the decisions of the old Code have been 
affected by the changes introduced in the new Code. This 
necessarily involves.a careful comparison of the two Codes, 
materials for which have now been placed before us by the. 
learned editor of this edition. Another valuable feature of the 
book is its exhaustive index which covers over 200 pages, dnd 
enables the reader not familiar with the new Code, as most. ® 
readers must unfortunately be for many years to confe; to trace. 
out the minutest points contained in the work. The get up of. 
the work is excellent. 
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- SHORT NOTES. 
Bengal Tenanoy Aot (VIII of 1885), Beos. 103, 103, 105, 109—Rsoerd of rights 
—Batilêmani of renis for 20088 arot, 

Appeal by the Plaintiff. 

Hold, (Carndutt J.)—Procsedings under section 108 of the Bengal Tenanoy 
Act are not excluded from the category of record-ct-rights merely because some 
` only of the particulars set forth in section 108, are to ba recorded, 

Sudhendu v. Gobind, T. L. R. 32 Galo 618 followed. 

Bub-seotion (4) of section 105 of the Act covers cases both of enhanco- 
ment of rent under seotlon 82 and also of additional rent under section 53. 


Babus Mahendra Nath Roy and Biraj Mohan Mofumdar for the Appellant, 
Babus Umakati Mukerji and Jogendra Chandra Ghose for the Respondent, 


Appoal dismissed, 





Companies Act (VI of 1882) , section é, 

Appeal by the Plaintiff. 
_ Hold, (Sbarfuddin and Coxe JJ.}—Where a business is oarried on by ona 
person, without any interference from several others, more than 20 in number, 
who merely undertake to finance him, the Association is not one compulsorily 
registrable under the Companies Act. : 

Bmith v. Andersen, 15 Ch. D, 247 relied on. 

Babus Tara Kishore Chowdhury and Braja Lal Ohahrabarti tor the 
Appellant, 

Babu Msnmatha Nath Mukerji for the Respondents, 

Appoal allowed ; oase remanded, 


Suit, maintainability of—Oreditor, lending money belenging to ether persons. 


“Appeal by the Plaintiff. 

Held, (Holmwood “and Shartuddin JJ.) A member of a joint-family may 
invest money belonging to the family. in his hands and he may maintain a suit 
for its recovery, Buoh sait need not be brought by all the members of the family, 

Sackidananda v. Baloram I, L. R, 34 Calo, 644 applied. 

Babus Mahendra Nath Roy aad Krishna Prams Sarbadhikary for the 
Appellant, 

Babu Mohini Mohan Chakrabarti for the Respondents, 

” Appeal decreed, 





Stop in aid of cmocutions 

Appeal by the Jddgment-debtor, __ 4 Ae 

Heid; (Holmwood and Sharfuddin JJ,)--An application for delivery of 
pomelsion under section 819 of the Olvil Procedure Code is a step in ald of 
execution, e 

Babs Dhirendra Lal Kastyir tor the Appellant, 

Babus Mohendra Nath Roy and Krishna Prasad Sarbadhihari for the 


Respondent. 
s Appóai dismissed, 


67" 


B, A. No, 251 of 
1907. 


1908, 
Marêk, 39, 


Bi | Obandra 
Tanpa 


Haxi Nast Ali 
and others, 


8, A. No. 1199 of 
1008. 


— 


1908. 
Maroh, 19. 


Hara Gobinda Saba 
a 
Purna Ohandra 
Baha and others, 
B. A. No 1450 ot 


685 


1908, 
March, 11. 
Mokshade Das 
- Mitre 

v 
Ral Hari Oh 
Ohowdhry Bahadur, 
A. A, No 8732 of 
1907 
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Landlord and tenant—Adcorse permition, 


Appeal by the Plaintiff. 25 

Held, (Brett and Ohitty JJ.}—The ordinary law of‘advarse possession does 
not cease to operate merely because the parties are landlord and tenant. In a 
suit by a lessee for possearion of lands covered by hia lease, the plaintiff cannot 
succeed if the lessor has been openly in adverse possession for more than 19 
years before suit. ~ g 


Babus MI Madhuh Bos and Jogech Ohuador Dey tor the Appellant: 


- Dr. Rath Behary Ghose, Babus Jogeth Chuader Roy and Rajendra 
Chandra Ouke tor the Respondent. 
Appeal dismissed, 





` Civil Procedure Codo (dct XIV of 1882), Seo, 244—Purchaser of holding — 
Transferable or not, 

Appoal by the Decree-holders. 

Hold, (Brett and Ohitty JJ.}—The purchaser of a holding from the tenant 
is not entitled to make an application under sections 244, 811 of the Olvil 
Procedure Oode unless the holding is transferable by custom or kadi or unless 
the landlord has recognised the purchaser as his tenant. i 

Babu Sharat O handra Roy Chowdhury for the Appellants. 

Babu Jadu Nath Kanjilal tor the Respondents, | 

Appoal allowed ; oase sêmana, 


CONSTITUTION OF THE HIGH COURT BENCHES. 





Jenkins, O. J. and Mookerjee J. —Orisninal Businees. 
Oaspersz & Byves JJ.—Criminal Busines, 
Ohitty & Vincent JJ. —Presidenoy and Patna Groups. l 
Sharfuddin & Coxe JJ. —Rajehahye Group. 
Doss & Richardson JJ.—Burdwan Group. 


Oarnduff J.—Second Appeals not TARAS Bs. 1,000 in 
value. 


Harington & Fletcher JJ.—Original Bide. || 
Stephen J. Criminal Sessions. p ES 
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THE LAW OF HOMESTEADS—/ Continued), 

In the case of Hurré Chunder v, Hullodhar (1) Mr. Justice 
Trevor held #If a person stands by and allows another to 
build a ucca building on his land, he must be considered to 
have acquiesced in the act, and therefore hecan only resort 
to an action for damages, or for the rent of the land on which the 
building stands.” The rule of equity is thus stated by Lord 
Eldon in Dame v. Spurrier (2): “The Court will not permit a 
man knowingly, though passively, to encourage another to lay 
out money under an erroneous opinion of title, and the circum- 
stances of looking on is, in many cases, as strong as using terms 
of encouragement ; when a man builds a house on land, supposing 
it to be his own or believing he has a good title, and the real 
owner, perceiving his mistake, abstains from setting him right, 
and leaves him to persevere in his error, a Court of Equity will 
not allow the real owner to assert his legal right against the 
other without at least making him full compensation for the 
money he hasexpended.” Ramsden v. Dyson (3)is also an authority 
for the proposition that “it is only under special circumstances 
that a tenant building on his landlord’s land acquires a right to 
prevent the landlord from taking the land and building when the 
tenancy has determined ; and that one special circumstance would 
be that’the landlord has purposely allowed or encouraged the 
tenant to build knowing that the tenant was building on the 
mistaken notion that he had rights beyond those of a mere tenant 
from year to year” (See I. L. R 22 Bom. 1 at p. 15). The rule of 
English law regarding the relation of landlord: and tenant are 
applicable in India inthe absence of express legislation on the 
point or ang provision inthe Hindu and Mahomedan laws or 
other common law of the country (I. L. R 4 Cale, 778 at p. 781). 
_ But to give the tenant the benefit of the rule of equity men- 

tioned above, it is gecessary for him to proye that he built upon 


(1) (1884) Gap. No. W. B. 166. - (2) 7 Vou. 181. - 
(3) L, R. 1 H. L. 1m," 
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his landlord’s land “in the hope or encouragement by the landlord 
of an extended term or an allowance for expenditure” as ex- 
plained by Lord Kingsdown in Ramsden v. Dyson (1) (See I. L. R. 15 
Bom. 71). The onus is thus heavy on the tenant to prove a dis- 
tinct understanding between him and his landlord or to prove 


‘facts from which acquiescence pn the part of the landlord. can be 


légally inferred. This was held by the Privy Council in I. L. R 
“ar All. 496 as noticed above and also in the case of The Secretary 
of Stats for India in Council y. Makataja Lachmeswar Sing (4). 
In this case the tenancy began in 1798, t. e. before the Permanent 
Settlement of the Raj Durbhanga-which took plate on the 7th 
April, 1800, (see p. 224 of the Report) and lasted till 1873, the 
same rent being paid all along. Their Lordships held that “it is 
for them (i-e. the tenant Government) to show why the landlord 
may. not recover his property, and they can only do that by prov- 
ing that there is some agreement between them and their landlord 
that they shall have something more than the ordinary tenancy- 
at-will or from year to year * *. It isnot the business- of 
the plaintiff (landlord) to explain the possession ; it is the business 
‘of the defendants to show that it leads to the inference of a 
perpétual tenancy.” This principle was also followed by the 
Calcutta High Court in Ismail Khan Mahomed v. Jaigun Bibs (3) 
‘wher’ Justices Banerji and Stevens following L L. R. 21 All. 496, 
‘Ramsden v. Dyson (1) and I. L. R. 22 Bom 1 held “ To resist eject- 
ement by a tenant on the ground that the tenancy is a permanent 
‘one; and that the landlord stood by and permitted him (the 
‘tenant) to erect pucca buildings on the land in the belief that the 
Said tenancy was a permanent one, it is incumbent on the fenant 
“to show that in ereeting the building - he was acting -under an 
“honest belief that he had a permanent right i in the land, and the 
fandlord: knowing that he (the tenant) was acting‘under such 
telief stood by and allowed him to go on with -the construction 
of the buildings.” This their Lordships held "apart from the 
‘quéstion of acquiescence and estoppel.” In this case it should be 


‘specially ‘noticed that there were several transfers and devolusions i 


‘of-the tenancy and there were pucca buildings on it some’ 100 


‘yedrs old. : In Zsmail v. Broughton (4) it was held that “in ordef 


‘to’ raise an estoppel against the landlord it must be shown that 
the lahdlord had purposely allowed or encouraged the tenant to 
‘huild knowing that the tenant was building on the mistaken 


ta 


(1) L. R. 1 H. L. 199. BILEH Calo io < SE. 
{2} L L. R 18 Calc, 228, :.(4) 5 0. W, N., 848. 
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-notion that he had rights beyond those of a mere tenant-from 
year to year " and further “any presumption arising from long 
possession is negatived where the origin of the tenancy is 
known.” 

As to whether the landlord’s conduct has amounted to legal 
-acquiescence or not is a debatable question in each case. Acquiesc- 
ence is a legal inference from facts (I. L. R. 21 All. 496 and 4C.L. J. 

198), ` '“ Acquieacence is quiescence under such circumstances as 
‘that assent may be reasdnably inferred from it and is no more 
than an instance of thé law of ‘estoppel by words- or by conduct; 
‘in other words, acquiesence does not nean simply an active intelli- 
‘gent consent, but may be itnplied, if a person is content not tp 
‘oppose irregular acts which he knows are being done.” (4 C. L.J. 
198). Fraud is not an .élement ‘of ‘estoppel according to Indian 
‘Law (I'L. R 20 Calc. 296, L. R. 19 I, A 203; 4C. L, J. 198) 
though if is so according to English law. [Welmott v, Barber (1),] 
‘Mr. Justice Strachey overlooking the ruling'of the Privy Council 
_ in Sarat” Chandra Dey v. Gopal’ Chahdra Laka (a) followed 

` Wikmott-v. Barber (1) in I. L, R. 22 Bom. 1 noticed above. 
_ Silence might ih some casés amount to acquiescence, But 
“that happens only when there is a duty to spéak and “a duty 
“to speak, which is the ground of liability, arises wherever ‘and 
‘only where silence can be considered as having an active property, 
ithat of misleading (Bigelow on- Fraud Vol.I p. 597 quoted in 
-1 Ċ. L, J. at p. 27). This misleading, however, must be the 
initial cause of the change of position of the tenant by building 
substantial structures on his landlord's property for “section 115 
of the ‘Indian Evideñce Act’ does not apply 'to a case in which 
‘a belief has’ not been initially caused, but when otherwise caused 
‘has been’ only allowed to continue by reason of any omission an 
the part of the person against whom the estoppel is sought to 
be raised ” (1 C. L. J. 23). THe answer to the question whether 
the landlord’s silence amounts, in any- particular case, to estoppel 
against him must deperid upon this, namely whether it was the 
‘duty of the landlord to speak; “if so, his omission to-do so 
x might, under certain circumstances, create an ‘estoppel against 
him. ‘The elements to be considered in this connection, are, Ist, 
whether there was a disregard of a duty to speak ; in other words, 
whether silence was a breach of such duty ; 2nd/y, whether on the 
faith of such see the tenants have changed their * position 
: a 


| a) 15 Oh. D, 98, ` (2). LL, B, 90 Calo. saé. 


sa 
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to their prejudice; 3rd/y, whether the landlord had reason- 
able ground for anticipating some change of position-upon the 
faith of bis silence ; and 4z4cy, whether the change of position 
has been reasonably consequent upon his failure to speak when 
it was his duty to speak***. The main test to be applied is 
whether the silence may be attributed as a true cause, not neces- 
sarily the entire or even main cause but one of the causes of the 
change of position, and whether upon due regard to all the circum- 
stances (of any particular case), it is just that the tenant should 
be prejudiced in the manner in which he has been prejudiced by 
the omission of the landlord to speak ; in other words, it may well 
be said that where there has, in fact, been a change of position 
the silence has amounted to an active agency and misled the 
opposite party ‘to his prejudice” (6 C. L. J. 601 at pp. 604-605). 
“The doctrine of estoppel though odtoxs is applied when 
utterance would be a denial of a professed representation, active 
or passive, on the faith of which- other persons have dealt ‘or 
expended their money” (bid at p. 607). These are the teats to 
be applied in deciding the question whether in any particular 
case the landlord is estopped from denying his tenant’s right 
to continue in his holding which he has built upon and improved 
by his good money in spite of his defective title. The doctrine 
of equitable acquiescence will not apply to. the case of a tenant 
who, with a knowledge of the extent of his own rights does an- 
act which is at variance with and.in excess of these rights 
[I. L. R. 16 All. 328 (331)). 

~ Having considered the scien: law, as to the status of a 
tenant of non-agricultural homestead Jand, I shall next consider 


how this can be changed by certain circumstances. A permanent, . 


tenancy may be inferred from long course of dealing when the 
origin of the tenancy and the terms under which it was held are 
lost in the regions of antiquity. When the origin of a tenure 
is unknown, long and uninterrupted possession at an unvarying 
rent and devolution from father to son. have been held to give 
‘rise to the presumption that the original grant was permanent. 
(See 10 M. I. A. 191; 11 M.I. A. 433= 9 W. R. 3 (P.C) ;*12 
M. I. A. 263; 14 M. I. A. 247; I. L. R. 22 Cale. 533.) These are z 
all cases of Ghatwak and Talskdari tenures; but they might 
be profitably studied in this connection, as the principle laid 
down in these cases by the Privy Council might be applied.to 
ctber tenures which have similarly come down from father to 
son and held for a long time without any interruption at- an 
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unvarying rent. This was admitted in 1. L. R. 27 Calc, 570 ° 
where it was observed ‘“ when the origin of a tenancy and the 
circumstances attending its creation aré not known, evidence of 
the mode of dealing with the-land demised and of the acts and 
conduct of the parties generally, constitutes the best and indeed 
the only evidence to prove the nature of the tenancy,” 

The ruling in I. L. R. 17 Calc. 144 is rather an extreme 
application of this principle and has been rightly dissented from 
in I. L. R. 25 Calc. 896 and distinguished in I. L. R. 27 Cale. so. 
There have been recently a number of rulings, some of them by 
the Privy Council, which, at first sight, may lead one to believe 
that- a different principle has been laid down from that noted 
above. But a closer study of the facts of-these cases will clear 
out any such misgivings. What these cases broadly lay down is 
this: when- the origin of a tenancy is not known, the fact of 
long possession at an unvaried rent, successive transfers and 
devolutions with the-knowledge and acquiescence of the land- 
lord, the tenant having spent money on improvements ‘and 
substiantial buildings openly and with consent, express or 
implied, of the landlord—all these are sufficient in any particular 
case to warrant the Court in presuming that the tenancy is of a 
permanent nature (see 3 C. W. N. 502; 5 C. W. N, 801 and 3584 
8 C. W. N. 155 and 297, 301, 548, 889, 895; 11C. W. N, 242; 
I.L: R: 34 Calc. 902), This presumption will not arise in cases 
in which the origin of the tenancy is known and the course of 
dealing is not ọf such a nature aa to raise an equitable estcppel 
against the landlord from denying the right of the tenant 
(5 CCW. N. 846.) This vexed question is provided for in Bombay by 
Bombay Act V of 1879. There where there is no satisfactory 
evidence to show the commencement as well as the terms of a 
tenancy, it is presumed to be permanent by the oe 
of the Act. 

The question whether the tenant is entitled to reasonable 
compensation for his improvements on his landlord’s- property 
arises | when the landlord succeeds in getting a decree for 
ejgctment against his tenant. In cases decided prior to the 
Transfer of Property Act (IV of 1882) the- tenant was held 
to be entitled either to the removal of his fixtures or to 
compensation for their value in case of eviction, provided, he 
was in possession under a bona fide title or claim of title. | 
(6 W. R. 228 F.B; PL. R. 5 Calc. 688.) But this rule of ‘equity - 
“was held tobe applicable only” in the mufassil and not in the 
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town of Calcutta, and Garth C. J. observed “what might be 3. 
very just law in the mufassil, would operate in large towns asa 
monstrous evil.” Underthe Transfer of Property Act, section 
108, the tenant is no longer entitled to the alternative relief pf 
compensation. He must remove all things which he has attached 
to his tenancy during the continuance of his lease, provided he 
leaves the property in the state in which he-received it (section 
108B (4) and if he does not do it he has only himself to thank 
for his negligence. In J.-L. R. 20 Bom~1 at p: 6, Farran Ç. J; 
observes “ we know of no authority for holding that a tenant 
who erects buildings on a demised land ia entitled to compen; 


_ sation on being evicted on the termination of his tenancy. His 


i * 
Shelk Jonab AH and - 
others, 


PA. No, 88 ot 1008, 


right to remove such buildings seems to us to negative his claim 
to compensation” (see also L L. R. 16 All, 328), In both-these cases 
the lease originated prior to the Transfer of Property Act, and it 
does not appear if section 2 of the said Act was taken into con- 
sideration in determining the rights and liabilities of the lessor and 
the lessee respectively. The above decisions were based upon facts 
apart from any question of acquiescence or estoppel. Acquie- 
scence on the part of the landlord might considerably change his 
position as has been discussed above, and the tenant might be 
held entitled to compensation jf the facts are such as to raise an 
equitable estoppel against the landlord (see 8 B. L. R. 237; L L. R, 
a2 Mad. 320; L L. R. 17 Bom. 736; I. L. R. 18.Bom. 663 
I. L. R: 21 Bom 749 ; I. L. R. 27 Calc. 570= 4 C. W. N. 210). 
The tenant is also entitled to compensation if the tenancy is 
determined suddenly by vis mayor, e. g. compulsory acquisition ‘of 
land under ‘the Land Acquisition Act, and the tenant has not 
been allowed the opportunity of removing the materials during 
the continuance of the lease (I. L. R. 22 Calc. 820). The question 
of compensation is provided for in Madras by Madras Act I of 


1887 (Compensation i Tenant's srapr ovement Act). 
4 RANAJIT SINHA. 


(To be Continued). 
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“Instalment bond —Defavit in instalment, sit for wholo— Dismissal—Fresh twit 


s —Bubengund defauli—_Extoppel by judg meni—Ros-Jhdioata. 


. ` Defendants executed an instalment mortgage bond for Ba. 800, annual 
instalment of Bs, 100 to be paid from Lith February 1894, lt was stipulated 
that on failure to pay one instalment, the whole sug would be recoverable with 

Gompomd inferest, at 85 per oent. per annum, ‘Default was-made in 1895 and 
plaintiffs brought's suit on Lith September 1000 for the wholesum with com. 
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, pound interest, The suit was dismissed on appeal. Or the Srd July 1906, plalntiffs 
brought the présent suit for Ba. 1,199 alleging default in 1901 and asking for oom- 
. pound interest, The lower Courts granted a TE for the instalment of 1901 
only, Plaintiff appealed. 

Held, (Mookerjee J,.}—Plaintiff was A by the previous judgment 
from claiming compound interest. As regards instalments other than those of 
1901,-the matter was resjudicata. 

` 1. L. R. $ Bom. 137 and 60. L. J, 688 followed. 

I. R. 16 I. A. 107, I. L. R. 3] Calo, 79, 26 Mad, 646 and 25 Bom. 189 
referred to, 

Moulcias Seraful Islam and Sowgat Ali for Appellants. 
. Babu Manindra Nath Banerji for Respondents, 


` 





Appeal diembani. 


` Bongal Tenancy Aot (FILI of 1885), Bios. 50, 105, 118. 
His Lordship (Mookerjea J.) referred the following question toa Full 
Bench :—“ Whether, when an application ig made under section 108 of tho 
“Bengal Tenancy Act for settlement of rent after the final publication of the 
ecord-of-rights, the tenant is entitled in view of the provisions of section 115 
‘of the Act to thé benefit of the presumption under section 50.” 
I. L. R, 86 Calo, 617 and 18 C. W. N. 90€ referred to. sdai 
Babu Jogendra Nath Mukerji for Appellant. 
Babu Harendra Krisina Mukerji for Respondent. 

: 3 g Oas raforrod to a Puli Donch. 


maal eea 
Deores for qjectment—Suit for rubanguoni rent—Right to goot— Water, 
Appeal by decree-holder, landlord. 
The appellant sued for ejectment for arrears of 1812, The prayer for eject- 
“ment was disallowed by the Munsiff but allowed in appeal on 7th July 1907. In 
September 1907 he brought a suit for arrears of the year ending April 1907. He 
“now sought, exeoutlon of decree for ejoctment. Both Courts below disallowed 
sjectment on the | ground of waiver. 
Hold, (Shartoddin and Coxe JJ.)—Ejeotment should be allowed.’ 
> L L. R, 14 Calo. 33 and 1 Hay 89, distinguished. 
Babus Basanta Kumar Boss andi Prakash Chaxdra Sarkar for Appellant. 
Babu Hari Bhusen Muherfi for Respondent. 
= . i Appeal allowed, 





Bagiyan Tabi Sor msapproprlaiton by srcant—Soope af agency— | 
PORE San 
Appeal by Plaintiff? =. 

R Plaintiff mod thé Sedretaty.’of “State, the Poddar of a Treasury and a 
muharir for money due upon a cheque given-by him to thé Poddar for cashing 
and which, suf, had been misappropriated by the Poddar and thé muharir. 
Both Courta below gave a decree against the Poddar and muharir alone, holding 
Beorotary of State fot Hable. . 
: Held, (Bharfuddin and Coxe J: —itmployer Was tot lablo as mleappro- 
priation was not for his benet nor Within the purposas of the agency, 

- 8 Emoh, 259, 5 App. Cas. $17, L B18 Q,B. 714, L. E. & I. 4.180, and 
60, W. N, 429 refeered to and followed:- -— 


4 Yi 


1909. 
April, 88. 


Pirthi Ohand Ohow- 
dhry 


% 
Bheakh Baserat Ali, 
8. A, No. 1477 of 
1908 


——L 


mt 16. 

Manm a 

Abdul Karim, 
His, App. No, 899 at 


pan ai 
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Babus Dwarkanaih Okakrararti and Ramakanta Bhattacharya for Appellant, 
Babu Umakali Mukerfi for Respondent. 





Appeal dismissed, 
1909. Trespase—Suit for damages—Small Causo Cowrt—Juristiction, 
April, 4 Appeal by the Defendant. 
Bh ath i Plaintiff brought this soit on the allegation that defendant's daughter had 


been married to a deceased brother of the plaintiff's, that defendant wanted to 
Krishnalal Sans. -remove her to his own house and that during plaintiff's absence, defendant 
8 A. No. | 1368 of entered his house with polloe oficera and strangers, entered into his inner 
1907, apartments and thereby obliged plaintiffs wife and others to remain secluded 
— and unable to pursue their usual avooations, Plaintiff therefore sued for 
‘Ra, 500 damages for said acts of malfeasance, misfeasance and trespass. 
` Hold, (Ohitty and Vincent JJ.) :—The suit was one cognizable by a Oourt 
~ of Smali Canses and therefore no seoond appeal lay, ` 
Babu Dwarka Nath Mitter for Appellant, 
Babus Mahendra Nath Roy and Krish na Prasad Bar sndhihary for Bespon- 





dent, 
Appeal dirmissog, 
7805: Civil Procedurs Code (dot XIV af 1882), Boos. 318, 328—~Resistance to writ of 
April, 5. possession —Soreral rortta— Limitation, 
= aces Appeal by the Opposite party. 
Pascoe om LA, Held, (Ohitty and Vincent, JJ.) :—There is nothing in the Olvil Procedure 
©. Oode which limits the dearee-holder to one writ of possession under section 818, 
Raj Ooomar Ral. He may have several writs if these are noocesary. ~ 
B, A. No. 986 of The time limited by section 328 need not be counted from the first resis- 
tance, but from the particnlar act of resistance or obstruction of which the 
cat decree-holder complains 
. Dr. Rash Bahari Ghose and Babu Manmatha Math Mukherji for 
Appellant, 
The Howble Mr. Sinka and Babu Bib Chandra Palit tor Respondent. 
Appeal dismistod.. 
NOTE. 


We invite discussion from our contributors upon the follow- 
ing question of law raised by a correspondent. 

” “B a Hindu girl married in the Hindu form, and neglected by. 
her husband since her marriage, at the age of 14, changes her reli- 
gion, vis., Hinduism for Brahmoism. Would this amount to apog- 
tacy? If so, would she be considered as civilly dead and her mar- 
riage relations with the Hindu husband dissolved ? Would she not 
be considered as never married or snmarried ? Can she remarry 
under Act II of 1872? If not, then under what law or form. she 
can remarry without being guilty under section 494 of the 
Indian Penal Code?” 
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THE LAW OF HOMESTEADS—/( Continued). 

_ Ifa landlord is precluded, for any reason, from evicting the 
tenant the question might arise whether he can sue the tenant 
for enhancement of rent inthe absence of any contract tothe 
contrary. This is not provided for in the Transfer of Property 
Act, and in a ruling reported in 7 C. L. J. 284, Hill and 
-Brett JJ. have expressed the view that there is no authority for 
saying that the landlord can sue his tenant for enhancement of 
rent under Act IV of 1882, This might be perfectly true so far 
as it goes; but it does not follow that since the Transfer of 
Property Act does not provide for enhancement of rent as 
the Bengal Tenancy Act does, the landlord is prevented from 
suing his tenant for enhancement of rent whom he cannot 
lawfully evict. If that is the logical conclusion of their Lord- 
ships’ observation, it is submitted, that it might be good 
logic, but bad principle. It is wholly opposed to the principles 
of equity, justice and good conscience that a landlord, unless he 
is (eburred’ by express contract, will have no right to demand a 
higher rent from his tenant under any circumstance. There is 
no reason why while the law allows the landlord of an agricul- 
tural holding the privilege of enhancing his tenant’s rent on 
certain conditions, it will not allow the landlord of a non-agricul: 
tural bolding. thé same privilege. Of-course, the grounds’ of 
enhancement as. mentioned in the Rent Law may not apply to d 
non-agricultural holding ; but they might hold good mutatis, 
mutandis. The tenancy might have originated at a time and 
under circumstances when land in the vicinity had little market- 
value. eBut by lapse -of time and change of circumstances, the; 
vale of those very lands might grow up a thousand fold and is: 
it fair'to .a landlord to debar him from demanding a.higher rent 
from his tenant,-if he has_ the misfortune of being already 
debarred-from evicting him simply. because-he allowed his tenant: 
to build a house upqn-his land and dwell-updn it? Suppose a> 
landlord: has twa adjoining plots of landę one of which -he had: 
let for agricultural purposes and another for non-agricultural 
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purposes, where is the equity to say that though he might rea- 
lise from, his agricultural tenant rent which might be five times” 
the original rent, still he will be precluded from demanding one 
farthing more than the original rent settled with his non- -agricul- 
tural tenant? The law does not anywhere favour the tenant- 
of a non-agricultural holding in this way and such favour 
cannot be bestowed upon him by implication simply because 
the Transfer of Property Act is silent upon the point. The 
Transfer of Property Act, as has been observed before, does not 
‘profess to deal exhaustively with the relation of landlord and 
tenant as prevailing in this country and does not bar the ordinary 
rules of equity by any express provision. A suit for enhancement 
of rent of a non-agricultural holding is a suit of a civil natureand ` 
is maintainable in the ordinary Civil Courts. (See Mitra’s Land 
Laws p. 389). Thatsuch a suit is maintainable and there is a 
procedure for such a suit is evident from 23 W. R. 61. 

The next question that might arise in connection with 
non-agricultural homesteads is their transferability. The Transfer 
of Property Act gives the lessee entire power to transfer his — 
interest though he is thereby not absolved from any liability as 
such lessee. The question becomes difficult when the tenancy 
is older than the Transfer of Property Act and, therefore, not 
governed by it. In the case of Bent Madhav. Banerji v. Joy 
Kisken Mukerji (1) it was held that a lease for dwelling-purposes 
is transferable according to the custom of the Hoogly District. 
In I. L. R. 25 Calc. 896 at p. 898, Mr. Justice Rampini observed : 
“ the case reported in 12 W. R. 495 shows that previous to 
the passing of the Transfer of Property Act non-agricultural 
holdings might or might not be assignable.” This was also held in 
2 C, W. N. 122 at p, 124. Mr, Justice Rampini in L L. R. 25 Calc. 
896 at p. 907 emphatically observed: “There was no law before 
the passing of the Transfer of Property Act which made á lease of í 
homestead land transferable otherwise than by custom.” Under ~ 
section 2, clause (c) of Act IV of 1882 the incidents of a homestead | 
tenure originating prior tothe Transfer 6f Property Act will 7 
not be governed by that Act (I. Li R. 25 Calc. 8960-at | 
p. 906-907; 2 C. W. N. 122; 4 C.. W. Ne 574). “ The 
incident of non-transferability is common to tenancies from 
year to year of homestead lands created before the passing 
of the Transfer of Property Act in the absence of a custom. 
to the contrary.” (see 2. C. W. N. 122; 4 C. W:N. 874} 


te 


(1) 12 W. B. 498. 
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I. L. R. 32 Cale. 1023; 7 C. L. J. 553). If there is any local 
usage or custom of transferability, the point will be. entirely 
governed by custom. The question might still arise that if a 
tenure is permanent in point of time whether in that case it would, 
be transferable or not. As ‘there was no law before the Transfer, 
` of Property Act which made a lease of homestead land transferable 
otherwise than by custom” as observed by Mr. Justice Rampini,. 
it ought to be held that mere permanency will not import the 
incident of transferability into a tenure unless there is a local 
usage or custom to that effect. Custom or consent of landlord. 
might legalize a transfer as in the case of occupancy holdings ; 
but there is no reason for saying that because a tenure is perma- 
nent it must also be transferable. Also the mere fact that a tenure 
istransferable under the custom of the district will not makeit one 
which is not terminable by the landlord on sufficient notice 
(6C.L. R. 117). The onus of proof of transferability of a homestead 
tenure is on the ténant (I. L. R. 15 Calc. 89). “The law as regards 
encroachmént by a tenant of non-agricultural holdings on his 
landlord’s lands or on stranger’s lands contiguous to the holding 
appears to be governed by the same principle as in the case of 
tenants of agricultural holdings. As regards this principle of 
law, see I. L..R. 10 Calc, 820 and L L, R. 25 Calc, 302 and 
2 C. L. J. 125. - 
er i _ RANAJIT SINHA, 
4 | , (Concluded, ) | l 
_ . * Out New Judge, 
_ We beg to offer our sincere congratulations to the Hon'ble 
Mr. J ustice, Digambar Chatterjee who has been appointed to act 
asa Judge of the Calcutta High Court during. the absence on 
leave of the Hon’ble Mr.. Justice Lalmohan Doss owing to his 
indisposition. With a brilliant record of University career 
behind him, Babu Digambar Chatterjee joined the High Court 
Bar in 1882. His unostentatious manners, unblemished character. 
devotion to duty, uprightness and sound knowledge of legal 
principes, combined with his natural talents have earned for him 
the*esteem and respect of the Bench and the Bar as also of the 
numerous cliértts who came in contact with him. His elevation 
to the Bench has, therefore, been received with universal satisfac- 
tion, and we hope, that he will be confirmed on the Bench as 
soon as a suitable oppdttunity presents itself, 
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OASES AND OOMMENTS. - 
Banker—Cheque—Forgery—Neghgence of customer. 

The Secretary of a Company forged the signatures of certain 
of the Directors to a number of cheques purporting to be drawn 
on behalf of the Company, and obtained payment thereof from 
the Company’s bankers. The Company claimed to recover from 
the bankers the amounts so paid: 

Held, by the King’s Bench Division that the fact ihat the 
Directors had not regularly examined the Company’s cash-book 
and pass-book during the period within which the forgeries were 
committed did not preclude the Company from recovering. 

Held further, that the fact that the pass-book which còn- 
tained entries of the forged cheques had been sent to the bank 


without objection being taken by the Company, who at the time 


had no knowledge of the forgeries, did not constitute a settled 
account between the bankers and the Company. ; 

As between a bank and its customers, there is no implied 
agreement by the latter to take precautions in the general course 
of carrying on their business to prevent forgeries on the part 
of their servants. l 


Divorce—Damages—Liabihty of executor sof 
co-respondent, j 


In a petition by a husband for divorce on the ground of his 
wife's adultery with the co-respondent, the petitioner- claimed 
damages against the co-respondent. At the trial the petitioner 
obtained a verdict and the jury assessed the damages at 41,500. 
A decreé nist was pronounced and the Court condemned the 


co-respondent in the costs incurred by the petitioner. An order 


was also made “that the said co-respondent do within one month” 
from the service of this order on him lodge in Court the said 
--sum of £1,500, he undertaking not to part with his property 


meanwhile except to realize the said sum.” Within a month of 
the order the co-respondent committed suicide without having 
paid the money into Court. The decree nisi was not made 


` absolute until after the co-respondent’s death : 


Held, that an order should be made directipg the hidio 


of the corespondent to pay to the petitioner the damages and 
taxed costs ordered to be paid by the co-respondent in the action 
out of the assets which had come to hig hands as executor, the 
petitioner on receipt of the money to bring the amount of the 
same into Court to abide further order. 
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Assignment—Contract for personal. service—Assign- ‘Russel & Co., 


ment of all interest in contract—Asstgnment of = 
contract as security—Absolute assignment. ae F ryers. 
The King’s Bench Division has held that moneys due under ae 
a contract of personal service can be assigned notwithstanding [1909.] 


‘that a contract for personal service is not assignable. The fact . 
that a contract is assigned as a security does not necessarily as T. TL R. 
-prevent the assignment from being an absolute assignment. 414. 


REVIEWS. 
‘Moderp Estoppel and Res Judicata—Tacore Law 
LECTURES, 1893 by ARTHUR CASPERSZ, ESQ., B. A., BAR-AT-LAW— 
Tarp Eprrion—S. K. Lammi & Co., CALCUTTA’ 1909—R8s. 17. 
—The profession is to be congratulated upon the appearance of 
the third edition of Mr. Caspersz’s valuable work, the second 
edition of which has been out of print for some time. Wher 
the work first made its appearance 16 years ago, it rightly occu- 
‘pied an important position in Indian legal literature. At that 
time there was no Indian treatise on the subject ; there was Ee 
rather an average book upon the English law on the matter and 
the great authorities were to be found only in America. Mr. 
Caspersz’s work showed that while he had utilized -existing 
material, he had at the same time investigated the subject for 
himself. The great merit of the work is that it is a book of 
principles and not a digest of cases. This-aspect of the work 
is emphasized iff the new edition in which a well marked distinc- 
tion is drawn between equitable estoppel and res judicata. pigs l 
In fact the work now consists of two separate divisions, each fully E 
developed ,on its own special lines. We have tested-the work 
in various places and have not come across any statements to 
“which exception may legitimately’ be taken. It is but bare 

justiceto the work to say that every lawyer with any pretention 

to scholarship should not merely possess the book, but study it. 

The get-up of the new edition is worthy of the well known firm - EE 
of publishers who have brought it out. 


Annual, Digest of Indian Cases, 1908—by S. Sanavasa: ans 
AIVAR B. A. B. L, MapRas—This, the latest issue of Mr. Aiyar’s’ 
Digest evinces the distinctive features of its predecessors, namely, 
brevity and accuracy. We have no doubt it will be found as 
useful as the issues for previous years. 


° 
mee 
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Zs E SHORT NOTES. a 


April Roni swit—Rate of ront —Res Judicata, , 
Dipin Bihary Ths Holá, (Mookerjes J.)—Where the question of the annual rent payable In 
Harachandra Bai- respect of a tenancy had been raised and determined in a previous suit which 
ragi and others. — was contested by some of the defendants, it is res judicata against the contest- 
s. en 1778 of ing defendants as well as against those who did not appear fn the previous suit. 
. 1907, 10. L. J. 248 relied upon. Z L _R.81_ Calo. 79 followed, 
_— Babus Jogesh Chuader Roy und Rajendra Chandra Guha for tho Appellant, 
Babu Gunada Charan Bon for the Respondents, 


Appeal allowed, 





Ape 5 Dowl, compulsory registration— Registration Act (ILI of 1877), Bso. 17. 


z Appeal by the Defendant. Š 
Bar prana Taa Held, (Mookerjee and Coxe JJ.)—Where the only effect of a dowl is to 
Ram Narain Ohow- commute the rent that is to change rent previously payable partly in cash and 
d 


dhry. partly in kind to a sum payable wholly in cash, it was not compulsorily regis- 
B. A. No. 2617 of trable and is admissible in evidence without registration. 
1907. I. L, R. 84 Calo. 20 and 28 Mad. 917 applied, 


wa 


Mr. Sinha and Babu Provash Chander Mitter for the Appeltank 
Babu Chandra Sekhar Prasad Singh tor the Respondent, 








Appeal allowed, 
. Trespasser—Transferability, toko nan raisa the guenen : 
Apri, 9; Appeal by the Plaintiff, 
Narain Kamila _ Held, (Mookerjee J.)—It is not open to a trespasser to raise the question 
ka © of transferability, a question whioh can be raised only by the landlord or by 
Dinebundha Singh. anang deriving title from the landlord. 
S. A. No, 405 of 8 0. W., N, colawia and 8 C. TV. N, 624 followed. 
1908. Babu Provash Ohwndor Mittor for the Appellant. ; 
Babu Mohini Nath Boso for the Respondent. j 
Appeal allowed, 
1009, Bengal Tenancy Aot (PIII of 1885), Seo, 5 U epei inei orsated 
April, 6. helena tho Aot ama Into operation: 
Khatajan Bewa Appeal by the Defendant. 
T Held, (Mookerjee J,}—The presumption contained in sub-section 3, ac- 


Pe kala yer ant on 5 of the Act arises even in the case of tenancy creatéd before the Act came 


— into force, The test of a raiyati interest is to sees in what condition the land 
B. A. Pe pi of was when the tenancy was created, e 
pekik 7. L. R, 84 Calo, 879 and 9 0. L R. 449 tollowed, | 
Babu Ram Ohandra Masundar for the Appellant 
Moulvis Z. R. Zakia for the Respondents. R 


‘Appeal-allowed, 
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CASES AND COMMENTS, 


Contract—Breach— Purchase” of motor-car—Motor- 
car obtained under hiring agreement with option 
of purchase. 


The plaintiffs bought a motor-car from the defendant at a 
certain price on condition that if and when she bought a new 
car she would buy it through them. Subsequently the defendant 
obtained a new car under a hiring agreement which gave her an 
option to purchase it in certain events. In an action by the 
plaintiffs claiming damages for breach of contract: 

Held, by the Court of Appeal, that the action failed, 
inasmuch as there had been no “ purchase” of a new motor-car 
by the defendant within the meaning of the arrangement 
between her and the plaintifs. 


Donatio mortis causa—Pucket ‘to be forwarded in 
due season” — Delivery—Gift tn expectation of death, 


A when 86 years of age and confined to bed by feebleness, 
although not really ill, handed to his servant a packet containing 
a promissory note and a memorandum of gift, and on the outer 
cover of the packet A had written, “June 3rd 1907, a present 
to Walter P. Inman, care of Miss Ada Clarke [A’s servant], to 
be forwarded in due season. It would be well to register the 
enclosgd.” A told his servant to put the packet in a safe place, 
ang she put it in a safe in A’s house, A died in October 1907 

Held, by the Chancery Division, that the gift did not consti- 
tute a valid donatio mortis causa, inasmuch as (1) the evidence 
did not establish that the gift was made in expectation of death, 
and (2) as there had been no delivery to the donee or to any 
agent for him, | 


Grand Maison 


D’automo- 
biles Ld. 
v. 
Beresford. 


[19¢9.] 


25 T. L. R. 
522. 


smana 





In re 
Kirkley-Cort 
v. 
Watson 
[1909.] 
a5 T. L. R. 
522. 
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In re 
W. T. Parkes 
Cottrell 


v. 
Parkes. 
[1909.} 


25 T. L. R, 
523. 


wa 





Gray 
v. 
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others. 


[1909.] 
as T. L. R. 
53b a 
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v. 
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[1909.] 


25 T. L. R. 
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Charity—Bequest to named institution—No existing 
_institution bearing name—Charitable intention— 
Cy-preés. 

-- The testator bequeathed part of his estate to, among other _ 
institutions, the objects of all of which were obviously chari- 
table, the " Protestant Church Bible Society.” No society -of 
that name had ever existed : 

field, by the Chancery Division, that the Court had to look 
not merely at the name of the particular institution, but at the 
whole context to see whether a charitable gift was intended ; 
that as the “ Protestant Church Bible Society ” was included in a 
list with other institutions, the objects of. all of which were 
obviously charitable, it must be inferred that the testator meant a 
society whose objects. were charitable, as the cheap distribution 
of Bibles would be, and, therefore, that, as the legacy failed, 


there must be an application of the bequest cy-fres. 


Chib—LExpulston of member—No notice of charge 
against member—Injunction. 
The plaintiff claimed a declaration that a resolution expelling 
him from a club of which he was a member was null and void, 


_ and also an injunction restraiping the defendants as members of 


the committee from interfering with him as a member of the club: 

Field, by the King’s Bench Division, that the plaintiff was 
entitled to the declaration and injunction claimed inasmuchias 
no notice was given to him of the .charge preferred against him 
and upon which the defendants purported to act in expelling 
him, and, therefore, his expulsion was in those circumstances 
contrary to natural justice. 


Practice—Pleading—TInevitable accident—Defence not 
specifically pleaded—Action claiming damages 
Jor neghgence—Dental of negligence. 

The Court of Appeal held that where in an action alaiming 
damages for negligence the deferfdant by his statement of defence | 
denies negligence, he may give evidence that the accident upon 
which the claim is based was an inevitable accident. In sucha 
case the defence of inevitable accident need not be specifically 
pleaded. . e a j 

u Tke Dowager Countess of Winchilsea v. Beckly” (a, The 
Times L, R. 300) disapproved. i 





t 


A 
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SHORT NOTES. 


Central Provinces Land Reconns Act, Secs, 68,76,78 88 ,158—LValatalaabdility of sult, 


, Appeal by the Defendant. 
adlel8, (Mookerjeo J.)— Under section 88 of the Act, the right of mit is 


85a 


1908, 
May, 5, 


Baniram Sarap 


manifestly restricted to decisions under section 78 and to entries made in tho Mahomed Abdalla. 


record-of-rights as to matters mentioned in that section. 

¢ When the sole question was whether the plaintiff, a plot-proprietor was 
entitled to hold wholly or partially free from revenue as against the other 
Malguzars of the Mehal : . 

Held, this was a case under section 74 and not under section 68, An 
investigation under sootion 74 is pot within the scope of section 78 and there- 
fore section 88 wonld not avail. Under section 152, a suit is not maintainable 
in the Olvfl Court in a case hke this. 

11 C, P. L, R, 45 followed, 

Babus Pramatha Nath Son and Bimal Chandra Das Gupta for the Appellant, 

Babu Satish Chandra (roso for tho Respondent, 

Appeal dc road. 





Mortgage-bond— Interest in kind—Limitation—Interest on intorest— Recovery of 
taterest when principal barred—Compound interest at higher rats than 
_ original rate of intorest—Penalty—Limitailon dot, Sok, TT, Art. 138, 


Appeal by the Defendant, 
Held, (Mookorjee J,)—(1) Interest on a mortgage-bond though payable in 
, Kind Is money obarged upon immovable property and, therefore, a suit Tor its 
recovery is governed by Article 182. 
(2) A claim for an instalment of intarest may ho barred even if the 
__ principal debt | ia not, where a specific anterior dato is fixed for the payment of 
such instalment. 
(8) Where tho prinoipal is barred, all interest upon it {s also barred. 
I, L. R. 6 Oale, 750. T. LR 1 Mad, 888 followed. 
2 Bing. N. C. 713 relied upon. 
(4) An -agrecment to pay interest on interest ot a rate highor than the 
original.rate of interest is in the nature of a penalty and cannot be enforonl.” 
T, L, B, 20 Cale. d3, L. R. 34 I. A. 0 followed, 
Babus Digambar Okatterji and Taraprasanna Okattorji for tho Appellant, 
Babu Gunoda Charan Son for the Respondent, 


3a Appeal allowed. 





e ` Lis Pendans— A lsdosoription. 
Appeal by the Plaintiff. 
Held, (Mookerjes J.)—The doctrine of ls pendens is not applicable where 
the property inyofred in a suit La misdescnbed. 
Id Am. Deo, 706, 56 Am. St Rep, S43, 20 Am. Rep, 03 and 43 Am. S. 


. Rep. £38 relied upon. . 


Babu Surendra Nath Qposal for the Appellant, 
Babu Girish Chandra Pal for the Respondents, 5 
Appeal allowed, 


re - 


8. A, No. 8478 of 
1907, 


1908. 
April, 80, 


Nilmoney Sinha 


fti 
Haradhan Das 
and-others, 


B, A. No. 3804 of 
1907. 


1909. 
Apr, 20. 


Lokenath Sahu 


r. 
Achutananda Das 


and another, 


8 A. No. 1849 of 
1907, 


agan 


! 


86x 
= 1900. 

g April, 16. 
Kamala Babal 
Babu Nunden Mian 
and another, 


B, A. No. No, 208 of 
1907, 


— 


1909, 
Apri, 8. 


Jswardhari Singh 


v 
Narsingh Singh 
and others, 


8. A. No. 619 of 
1907. 


— 


1009. 
April, 1. 


wa aa 
Dwarka Nath 
Bistras = 


0 
Kedar Nath Biswas. 


8. A. No. 1688 of 
19 


ene 


ae 
` | 
| 

tuš GALovtra LaW J0URNAL, (Vou. r) 


Ecidonoe dot (I of 1878), Sec, 98—Morigage—Stipulation to put mortgag 
~ #nto possession Ki 

Appeal by the Plaintiff, 

Held, (Mookerjee and Richardson JJ.}—A‘ ‘stipulation to place the m¢ 
gagee in possession for a term to receive the profits. in full satisfaction of 
ducs is not an agreement contradicting, varying, adding to or subtracting, 
the terms of the mortgage, and may, therefore, be proved by oral evidence. 

Babu Manmathe Nath Mukerji for the Appellant, 

Babs Lakshmi Narayan Singh for tho Respondents, 





| 
Appeal dismiss 





Ciril Proosdure Code (Aot XIV of 1852), Seo 483—Altachment before judg mt 
Appeal by the Defendant. 
Held, (Mookerjee and Richardgon JJ.}—In an application under ct 


the Court is not restricted to attempts at allenaticn made after the comm 
-ment of the action. It is open to the Court to look to the conduct of the pari 
immediately before the suit, and to examine also the surrounding cheumslan) 

Babu Dwarka Nath Mitter for the Appellant. 

Babu Nalini Ranjan Okatterji for the Respondent, 

—— Appeal dumis 
Partıtlon— Entry ia reoort-of- -rights— Alienation, selling asido—Eyucties d 
parties—Innocent purokaser, 

Appeal by tho Defendant, 

Held, (Mookerjee J JA) Mere reparate entiy of each share in a recog 
rights is not conclusive evidence of a partition of tho joint family Mapan 

I L. R,7 Cale, 869 and I. L, R. 1 AU. 487 followed, 

(2) When a Court sets aside an alienation by one member of a joint mi 
shara family on the ground that that permon had ng right to alenate 
portion of the joint property Without tho assent of his co-sbarers andjwitt 
pioof of family necessity, the Court will protect an innocent purchaser 
will work ont the equitics in favour of the alimee, 

18 B, L. R. 00, 20 W. R, 198 and I. L. R. 18 Oalo, 401 followed. 

Babu Baldeo Narain Singh for the Appellant. 

Balbus Asutosh Mukherji and Mohini Mohan Chatterji for tho Responded ; 
Desres ra 

Limitation—Insu ficient Court-fece—Enlargement of time, 

Appeal by the Plaintif. 

A sult was commenced on the 10th April 1906, the last day prese 
the Limitation Act, e plaint was insufficiently stamped and the Oo 
that day granted th plaintiff! time till the 17th April to putin the d 
Oourt-fees, This was not done and on the 18th the plaintiff asked fo 
enlargement of time which was granted till the 28th ApriL ThesCourt 
were paid on the 28rd ApriL 

Held, (Mookerjee J,}—The sult was not barred, as (1) it wae ikipe 
the Court to enlarge the time (17 I. A, 7 followed), and (3) on yayment 
deficit Court-fees, the suit must be token to have been instituted on the 
whe the plaint wra originally filed. {8 T. A, 186 relied upon). © 

I. L. R. 84 Calo, 20 distinguished, . 

Babu Hemendra Nath Sen for the Appellant, 

Babu Wari Charen Barkkel tor tho Respondent. 
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